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MEMORANDA. 

In  May  1849  W.  Page  Wood  Esq.,  Q.  C,  was  ap- 
pointed Vice-Cbancellor  of  the  County  Palatine  of 
Ldmcaster^  in  the  place  of  Horace  Twiss  Esq.,  Q.  C, 
deceased. 

In  the  vacation  after  Hilary  term  1849,  Edward  J. 
Ucyd  Esq.,  John  Greenwood  Esq.,  Richard  Matins 
Esq.,  Frederick  Calvert  Esq.,  Henry  Singer  Keating 
Esq.,  and  Roundell  Palmer  Esq.,  were  appointed  of 
Her  Majesty's  Counsel ;  and  Mr.  Seijeant  Kinglake  and 
James  R.  Hope  Esq.  received  patents  of  precedence. 

In  the  vacation  after  Trinity  term  1849,  Sir  Thomas 
Coltmant  one  of  the  Justices  of  the  Common  Pleas, 
died,  and  Mr.  Serjeant  Talfourd  was  appointed  in  his 
place. 

In  December  1849,  John  Elijah  Blunt  Esq.  was  ap- 
pointed a  Master  in  Chancery  upon  the  resignation  of 
WilUam  fVingJleld  Esq. 

In  the  vacation  after  Hilary  term  1850,  Michael 
Prendergast  Esq.,  //.  Bliss  Esq.,  C  S.  Greaves  Esq., 
William  Charles  Townsend  Esq.,  C  Hoggins  Esq.,  Wil- 
Ham  Carpenter  Rofwe  Esq.,  Thomas  Colpitis  Granger 
Esq.,  P.  F,  CfMalUy  Esq.,  Edwin  James  Esq.,  Barnes 
Peacock  Esq.,  and  Kenneth  Macatday  Esq.,  were  ap- 
pointed of  Her  Majesty's  Counsel. 

In  the  same  vacation.  The  Right  Honorable  John 
LfOrd  Campbell  was  appointed  Chief  Justice  of  the 
Court  of  Queen's  Bench  in  the  place  of  the  Bight 
Honorable  Thomas  Lord  Denman  resigned. 
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ORDERS  IN  CHANCERY.  xi 

1849. 


ORDER  OF  COURT, 

Monday^  the  lOth  day  of  December^  184-9. 

The  Right  Honourable  Chables  Chbistopher, 
Lord  Cottenham,  Lord  High  Chancellor  of 
Great  Britain,  by  and  with  the  advice  and  as- 
sistance of  the  Right  Honourable  Henry  Lorx> 
Langdale,  Master  of  the  Rolls,  and  the  Right 
Honourable  Sir  Lancelot  Shadwell,  Vice- 
Chancellor  of  England,  doth  hereby  order 
AND  DIRECT  in  manner  following  (that  is  to 
say) :  — 

That  in  all  cases  in  which  costs  are  ordered  to  be 
paid  to  a  party  suing  or  defending  in  fomia  pauperis^ 
Huch  costs  shall,  unless  the  Court  shall  otherwise  order, 
be  taxed  as  dives  costs. 

That  this  Order  be  drawn  up  and  entered  by  the 
Registrar  of  the  said  Court. 

CoiTENHAM,  C. 

Langdale,  M.  11. 

Lancelot  Sh  a  dwell,  V,  C.  E. 


xii  ORDERS  IN  CHANCERY, 

1850. 


ORDER  OF  COURT, 

Saturday^  the  2Srd  day  ofTehmary^  1850. 

The  Right  Honourable  Chables  Christofheb 
LoBB  CoTTENHAM,  Lord  High  Chancellor  of 
Great  Britain,  doth  hebeby  order  and  direct 
in  manner  following,  that  is  to  say :  — 

That  all  Caases  required  to  be  heard  before  the  Lord 
Chancellor,  or  one  of  the  Vice-Chancellors,  shall,  on  and 
after  the  first  day  of  March  next,  be  set  down  for  hearing 
by  the  Registrars,  upon  production  to  them  of  the  C^erti- 
ficate  of  the  proper  officer  that  the  same  is  in  a  fit  state 
to  be  set  down  for  hearing,  without  any  Fiat,  Order,  or 
Direction  from  the  Lord  Chancellor  for  that  purpose. 

That  on  and  after  the  said  first  day  of  March  next,  all 
Causes  for  further  Directions,  or  on  Elquity  reserved  after 
a  Trial  at  Law  shall  have  been  had,  or  the  Certificate 
of  a  Court  of  Law  shall  have  been  obtained,  in  pursuance 
of  a  Decree  or  Order  pronounced  by  the  Lord  Chan- 
cellor, or  one  of  the  Vice-Chancellors,  and  all  Pleas,  De- 
murrers, Exceptions  and  Objections  for  want  of  Parties 
required  to  be  heard  before  the  Lord  Chancellor,  or 
one  of  the  Vice-Chancellors,  shall  be  set  down  by  the 
Registrars  for  hearing  on  Orders  drawn  up  by  them 
upot)  petition  to  the  Lord  Chancellor,  left  with  the  Re- 
gistrar, without  any  Fiat  or  Direction  from  the  Lord 
Chancellor. 

That, 
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That,  in  lieu  and  in  stead  of  the  Fees  heretofore  re-  1850. 
ceivabie  by  the  Lord  Chancellor's  principal  Secretary 
on  his  own  account,  and  on  account  of  the  Gentlemen 
of  the  Chamber,  or  of  any  other  Officer  of  the  Court  of 
Chancery,  and  paid  at  the  office  of  the  said  principal 
Secretary,  he  shall  receive  and  take  only  the  fees  set 
out  in  the  schedule  hereto,  except  as  to  all  petitions 
presented  previous  to  the  said  first  day  of  March  next, 
the  Court  Fees  upon  which  are  to  be  paid  as  heretofore. 

COTTENHAM,  C. 


SCHEDULE  ABOVE  REFERRED  TO. 

For  every  Appeal  or  Petition  for  r&-hearing  of  a  Cause  -10    0 

For  every  Petition  for  a  letter  to  any  Peer  of  this 
Realm,  and  for  the  Letter      -  -  -     1     0    0 

For  every  Petition,  whether  in  a  Cause  or  where  no 
Cause  is  depending,  including  the  Fee  on  the  hearing, 
heretofore  payable  to  the  Gentlemen  of  the  Chamber 
to  the  Lord  Chancellor  -  -  *  -     1     0    0 

For  Copies  of  Affidavits,  M,  per  folio. 


xiv  ORDERS  IN  CHANCERY. 

1850. 


ORDER  OF  COURT, 

Monday^  the  22nd  day  of  Aprils  1850. 

Thb  Right  Honourable  Charles  Christopher 
Lord  Cottenham,  Lord  High  Chancellor  of 
Great  Britain,  by  and  with  the  advice  and  as- 
sistance of  the  Right  Honourable  Henry  Lord 
Langdale,  Master  of  the   Rolls,  the   Right 
Honourable  Sir  Lancelot  Shadwell,  Vice- 
Chancellor  of  England,  the  Right  Honourable 
the  Vice-Chancellor  Sir  James  Lewis  Knight 
Bruce,  and  the  Right  Honourable  the  Vice- 
Chancellor  Sir  James  Wigram,  doth  hereby, 
in  pursuance  of  an  Act  of  Parliament  passed 
in  the  fourth  year  of  the  reign  of  Her  present 
Majesty,  intituled   "  An  Act  for  facilitating 
the  Administration  of  Justice   in  the  Court 
of  Chancery,"  and  of  an  Act  passed  in  the 
fifth  year  of  the  reign  of  Her  present  Majesty, 
intituled  "  An  Act  to  amend  an  Act  of  the 
Fourth  Year  of  the  Reign  of  Her  present 
Majesty,    intituled   ^An  Act  for  facilitating 
the  Administration   of  Justice  in  the  Court 
of  Chancery,' "  and  of  an  Act  passed  in  the 
eighth  and  ninth  years  of  the  reign  of  Her 
present  Majesty,  intituled  "  An  Act  for  amend- 
ing certain  Acts  of  the  Fourth  and  Fifth  Years 
of  the  Reign  of  Her  Majesty,  for  facilitating 

the 
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the  Administration  of  Justice  in  the  Court  of  1850. 
Chancery,  and  for  providing  for  the  Discharge 
of  the  Duties  of  the  Subpoena  OflGice  after  the 
Death,  Resignation,  or  Removal  of  the  present 
Patentee  of  that  OflGice,'^  and  in  pursuance 
and  execution  of  all  other  powers  enabling 
him  in  that  behalf,  order  and  direct,  that 
all  and  every  the  Rules,  Orders,  and  Direc- 
tions hereinafter  set  forth  shall  henceforth  be, 
and  for  all  purposes  be  deemed  and  taken  to 
be,  General  Orders  and  Rules  op  the  High 
Court  of  Chancery;  viz. 

I.  Any  person  seeking  equitable  relief  may,  without 
special  leave  of  the  Court,  and  instead  of  proceeding 
by  bill  of  complaint  in  the  usual  form,  file  a  claim  in 
the  Record  and  Writ  Clerks  OfSce,  in  any  of  the  fol- 
lowing cases;  that  is  to  say.  In  any  case  where  the 
Plaintiff  is  or  claims  to  be, 

1.  A  creditor  upon  the  estate  of  any  deceased  person, 
seeking  payment  of  his  debt  out  of  the  deceased's 
personal  assets. 

2.  A  legatee  under  the  will  of  any  deceased  person, 
seeking  payment  or  delivery  of  his  legacy  out  of 
the  deceased's  personal  assets. 

3.  A  residuary  legatee,  or  one  of  the  residuary  lega- 
tees, of  any  deceased  person,  seeking  an  account  of 
the  residue  and  payment  or  appropriation  of  his 
share  therein. 

4.  The  person  or  any  of  the  persons  entitled  to  the 
personal  estate  of  any  person  who  may  have  died 
intestate,  and  seeking  an  account  of  such  personal 
estate  and  payment  of  his  share  thereof. 

5.  An  executor  or  administrator  of  any  deceased  per- 

son, 
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1850.  son,  seeking  to  have  the  personal  estate  of  such 

deceased  person  administered  under  the  directions 
of  the  Court. 

6.  A  legal  or  equitable  mortgagee  or  person  oititied 
to  a  lien  as  security  for  a  debt,  seeking  foreclosure 
or  sale,  or  otherwise  to  enforce  his  securiQ'. 

7.  A  person  entitled  to  redeem  any  \egai  or  equitable 
mortgage  or  any  lien,  seeking  to  redeem  the  same. 

8.  A  person  entided  to  the  specific  performance  of 
au  agreement  for  tlie  sale  or  purchase  of  any  pro- 
perty, seeking  such  specific  performance. 

9.  A  person  entitled  to  an  account  of  the  dealings 
and  transactions  of  a  partnership  dissolved  or  ex- 
pired, seeking  such  account. 

10.  A  person  entitled  to  an  equitable  estate  or  in- 
terest, and  seeking  to  use  the  name  of  his  trustee 
in  prosecuting  an  action  for  his  own  sole  benefit. 

1 1.  A  per<:on  entitled  to  have  a  new  trustee  appointed 
in  a  case  where  there  is  no  power  in  the  instm- 
ment  creating  the  trusts  to  appoint  new  tnislees, 
or  where  the  power  cannot  be  exercised,  and  sedc- 
ing  to  appoint  a  new  tmsiee. 

II.  ^Mh  daim  in  the  sevcnJ  cases  ccnmertted  in 
Order  L  b  to  be  in  the  form  and  to  the  efiect  sec  forth 
in  sdiedule  A.  hereunder  written,  as  applicibJe  to  the 
paitktalar  case,  and  the  filing  of  sndi  daim  is.  i^i  all 
cat»$  DK  ofibowxse  prorided  Ibr,  to  hare  the  foroe  and 
eiect  of  fifinr  a  bilL 

III.  Ewrr  s«di  ciuB  b  tc  be  rsarkM  ax  or  near  the 
wp  cr  i9<f«er  pir:  tbereofin  die  sane  manner  »  a  bcl  is 
nciw  Badxd  wish  ike  Bainecf  ike  Lord  OttnoeSier*  and 
coe  oc  lie  Vj«-4rfca»ciBtJors.  or  »ki  ibe  xiasje  oi  :he 


I\\  ri« 
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IV.  Upon  filing  such  claim  the  Plaintiff  thereby  1850. 
claiming  may  sue  out  a  writ  of  summons  against  the 
Defendant  to  the  claim»  requiring  him  to  cause  an  ap- 
pearance to  be  entered  to  such  writ,  and  also  requiring 
him,  on  a  day  or  time  to  be  therein  named,  or  on  the 
seal  or  motion  day  then  next  following,  to  shew  cause, 
if  he  can,  why  such  relief  as  is  claimed  by  the  Plaintiff 
should  not  be  had,  or  why  such  order  as  shall  be  just 
with  reference  to  the  claim  should  not  be  made. 

V.  Such  writ  of  summons  is  to  be  in  the  form  and  to 
the  effect  in  that  behalf  set  forth  in  No.  1.  of  schedule  B. 
hereunder  written,  with  such  variations  as  circumstances 
may  require^  and  is  to  be  sealed  with  the  seal  of  the 
oflSce  of  the  Clerks  of  Records  and  Writs. 

VI.  In  any  case,  other  than  those  enumerated  in 
Order  L,  or  in  any  case  to  which  the  forms  set  forth  in 
schedule  A.  are  not  applicable,  the  Court  (if  it  shall  so 
think  fit)  may,  upon  the  ex  parte  application  of  any  per- 
son seeking  equitable  relief,  and  upon  reading  the  claim 
proposed  to  be  filed,  give  leave  to  file  such  claim,  and 
sue  out  a  writ  of  summons  thereon  under  these  Orders ; 
and  if  such  leave  be  given,  an  endorsement  thereon  by 
the  registrar  upon  the  proposed  claim  shall  be  a  suffi- 
cient authority  for  the  Record  and  Writ  Clerk  to  re- 
ceive and  file  such  claim. 

VI L  In  the  case  provided  for  by  the  5th  Article  of 
Order  I.  any  one  person  who,  under  the  3rd  or  4th 
Article  of  Order  I.,  might  have  claimed  relief  against 
the  executor  or  administrator  of  the  deceased  person 
whose  personal  estate  is  sought  to  be  administered,  and 
the  co-executor  or  co-administrator  (if  any)  of  the  Plain- 
tifi*,  may  be  named  in  the  writ  of  summons  as  Defend- 

VoL.  L  a  ants 
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1850.        ants  to  the  suit;  and  in  the  first  instance  no  other  per- 
son need  be  tlierein  nanieil. 

VI I L  In  other  cases  tiie  only  person  who  need  be 
nanifcl  in  ihe  writ  of  snmmons  as  Defendant  to  the  suit 
in  ihc  first  in>iaiice  is  the  person  against  whom  the  re- 
lief i^  direcilv  claimed. 

IX.  All  claims,  and  all  writs,  caveats,  proceedings, 
di  reel  ions,  and  orders  consequent  thereon ,  either  before 
the  Court  or  in  the  Master^s  offices,  are  to  be  deemed 
proceedings,  writs,  and  orders  subject  to  the  general 
rules,  orders,  and  practice  of  the  Court,  so  far  as  the 
same  are  or  may  be  applicable  to  each  particular  case 
and  coissisient  with  these  Orders ;  and  all  orders  of  the 
Court  made  in  such  proceedings  are  to  be  enforced  in 
the  same  manner  and  by  the  same  process  as  orders  of 
the  Court  made  in  a  cause  upon  bill  filed. 

X.  Wriu  of  summons  are.  as  to  the  number  of  De. 
fendants  to  he  named  therein,  as  to  the  mode  of  service 
thereof,  and  as  to  the  time  and  mode  of  entering  appear- 
ances thereto,  to  be  subject  to  the  same  rules  as  writs  of 
subpoena  to  appear  to  and  answer  bills. 

XI.  The  time  for  shewing  cause  named  in  any  writ  of 
summons  (except  a  writ  of  summons  to  revive  or  carry 
on  proceedings)  is  to  be  fourteen  days  at  the  least  after 
service  of  the  writ ;  but,  by  consent  of  the  parties,  and 
with  the  leave  of  ihe  Court*  cause  mav  be  shewn  on  anv 
earlier  da  v. 

ft 

XII.  At  the  time  for  shewing  cause  named  in  the 
writ,  or  on  the  seal  or  motion  day  then  next  following, 
or  so  soon  after  as  the  case  can  be  heard,  the  Defendant, 

having 
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having  previously  appeared,  is  personnlly  or  by  counsel         1850. 
to  shew  cause  in  Court,  if  he  can,  (and  if  necessary  by 
affidavit,)  why  such  relief  as  is  claimed  by  the  claim 
should  not  be  had  against  him. 

XIII.  At  the  time  appointed  for  shewing  cause,  upon 
llie  motion  of  the  Phiintiif,  and  on  hearing  the  claim^ 
and  what  may  be  alleged  on  the  part  of  the  Defendant, 
or  upon  reading  a  certificate  of  the  appearance  being 
entered  bv  the  Defendant,  or  an  affidavit  of  the  writ  of 
summons  being  duly  served,  the  Couft  ma}',  if  it  shall 
think  6t,  make  an  order  granting  or  refusing  the  relief 
claimed,  or  directing  any  accounts  or  enquiries  to  be 
taken  or  made,  or  other  proceedings  to  be  had,  for  the 
purpose  of  ascertaining  the  PiaintiflT's  title  to  the  relief 
claimed;  and  further,  the  Court  may  direct  such   (if 
any)   persons  or  classes  of  persons  as  it  shall  thhik 
necessary  or  fit  to  be  summoned  or  ordered  to  appear 
as  parties  to  the  claim,  or  on  any  proceedings  before 
the  Master,  with  reference  to  any  accounts  or  enquiries 
directed  to  be  taken  or  made,  or  otherwise. 

XIV.  Every  order  to  be  so  made  is  to  have  the  effect 
of  and  may  be  enforced  as  a  decree  or  decretal  order 
made  in  a  suit  commenced  by  bill,  and  duly  prosecuted 
to  a  hearing  according  to  the  present  course  of  the 
Court. 

XV.  If,  upon  the  application  for  any  such  order,  or 
during  any  proceedings  under  any  such  order  when 
made,  it  shall  appear  to  the  Court  that  for  the  purposes 
of  justice  between  the  parties  it  is  necessary  or  expedient 
that  a  bill  should  be  filed,  the  Court  mav  direct  or 
authorise  such  bill  to  be  filed,  subject  to  such  terms  as 
to  costs  or  otherwise  as  may  be  thou<rht  proper. 

a  2  XVI.  The 
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1850.  XVI.  The  orders  made  for  granting  relief  in  the 

several  cases  to  which  the  forms  set  forth  in  schedule  A* 
are  applicable  may,  if  the  Court  thinks  fit,  be  in  the 
form  and  to  the  effect  set  forth  in  schedule  C.  as  appli- 
cable to  the  particular  case,  with  such  variations  as  cir- 
cumstances may  require. 

XVII.  Under  every  order  of  reference  to  the  Master 
under  these  Orders,  the  Master  is,  unless  the  Court 
otherwise  orders,  to  be  at  liberty  to  cause  the  parties  to 
be  examined  on  interrogatories,  and  to  produce  deeds, 
books,  papers,  and  writings,  as  he  shall  think  fit,  and  to 
cause  advertisements  for  creditors,  and  if  he  shall  think 
it  necessary,  but  not  otherwise,  for  heirs,  and  next  of 
kin,  or  other  unascertained  persons,  and  the  represent- 
atives of  such  as  may  be  dead,  to  be  published  in  the 
usual  forms,  or  otherwise,  as  the  circumstances  of  the 
case  may  require;  and  in  such  advertisements  to  ap- 
point a  time  within  which  such  persons  are  to  come  in 
and  prove  their  claims,  and  within  which  time  unless 
they  so  come  in,  they  are  to  be  excluded  the  benefit  of 
the  order ;  and  in  taking  any  account  of  a  deceased's 
personal  estate  under  any  such  order  of  reference,  the 
Master  is  to  enquire  and  state  to  the  Court  what  part, 
if  any,  of  the  deceased's  personal  estate  is  outstanding 
or  undisposed  of,  and  is  also  to  compute  interest  on  the 
deceased's  debts,  as  to  such  of  them  as  carrv  interest 
after  the  rate  they  respectively  carry,  and  as  to  all 
others  ader  the  rate  of  4  per  cent,  per  annum  from  the 
date  of  the  order,  and  to  compute  interest  on  legacies 
after  the  rate  of  4  per  cent  per  annum  from  the  end  of 
one  year  after  the  deceased's  death,  unless  any  other 
time  of  payment  or  rate  of  interest  is  directed  by  the 
will,  but  in  that  case  according  to  the  will ;  and  under 
every  order  whereby  any  property  is  ordered  to  be  sold 
with  the  approbation  of  the  Master,  the  same  is  to  be 

sold 
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sold  to  the  best  purchaser  that  can  be  got  for  the  same,        1850. 
to  he  allowed  by  the  Master,  wherein  all  proper  parties 
are  to  join  as  the  Master  shall  direct* 

XVIII.  If  upon  the  proceedings  before  the  Master 
under  any  such  order  it  shall  appear  to  the  Master  that 
some  persons,  not  already  parties,  ought  to  attend  or  to 
be  enabled  to  attend  the  proceedings  before  him,  he  is 
to  be  at  liberty  to  certify  the  same;  and  upon  the  pro- 
duction of  such  certificate  to  the  Record  and  Writ 
Clerk,  the  PlaintiiF  may  sue  out  a  writ  of  summons  re- 
quiring the  persons  named  in  such  certificate  to  appear 
to  the  writ,  and  such  persons  are  thereupon  to  be 
named  and  treated  as  Defendants  to  the  suit. 

XIX.  Such  writ  of  summons  under  an  order  or 
Mabter's  certificate,  is  to  be  in  the  form  and  to  the 
eflect  in  that  behalf  set  forth  in  No.  2.  of  schedule  B., 
with  such  variations  as  circumstances  may  require. 

XX.  The  persons  so  .suninioned  having  appeared, 
are  to  be  at  libertv  to  attend,  and  to  be  entitled  to  notice 
of  the  proceedings  before  the  Master  under  the  order  of 
reference,  subject  to  such  directions  as  the  Master  may 
make  in  respect  thereof. 

XXI.  Where  any  proceedings  originally  commenced 
by  claim  and  writ  of  summons  shall  by  the  death  of 
parties,  or  otherwise,  have  become  abated  or  defective 
for  want  of  parties,  and  no  new  relief  is  sought,  a  claim 
to  revive  or  carry  on  the  suit  may  be  filed ;  and  such 
claim  is  to  be  in  the  form  set  forth  in  No.  1 2.  of  sche- 
dule A. 

XXII.  The  party  claiming  simply  to  revive  or  carry 
on  proceedings  may  sue  out  a  writ  of  summons  requiring 

a  3  the 


xxu  ORDERS  IN  CHANCERY. 

1850.  the  Defendant  thereto  to  appear  to  the  writ,  and  to 
shew  cause,  if  he  can,  why  the  proceedings  should  not 
be  revived  or  carried  on. 

XXIIL  Such  writ  of  summons  is  to  be  in  the  form 
and  to  the  effect  in  that  behalf  set  forth  in  No.  S.  of 
schedule  B.,  with  such  variations  as  circumstances  may 
require. 

XXIV.  If  any  Defendant  to  any  such  writ  is  desirous 
of  shewing  cause  why  the  proceedings  should  not  be 
revived  or  carried  on,  he  is  to  appear  and  to  file  a  caveat 
against  such  revivor  or  carrying  on  in  the  Record  and 
Writ  Clerks'  OflBce,  in  the  form  set  forth  in  No.  4.  of 
schedule  B.,  and  to  give  notice  thereof  in  writing  to  the 
opposite  party.  If  no  such  caveat  be  filed  within  eight 
days  from  the  time  limited  for  his  appearance  to  the 
writ,  then  at  the  expiration  of  such  eight  days  the  pro« 
ceedings  are  to  be  revived,  and  may  be  carried  on  with- 
out any  order  for  the  purpose;  and  a  certificate  of  the 
Record  and  Writ  Clerk,  that  no  caveat  has  been  filed 
within  the  time  limited  is  to  be  a  sufficient  authority 
for  the  Master  to  proceed.  But  if  any  such  caveat  be 
filed,  the  proceedings  are  not  to  be  revived  or  carried 
on  without  an  order  to  be  obtained  on  motion,  of  which 
due  notice  is  to  be  given. 

XXV.  Where  any  further  or  supplemental  relief  is 
sought,  and  such  supplemental  relief  is  such  as  is  pro- 
vided for  in  any  of  the  cases  enumerated  under  Order  I. 
a  supplemental  claim  may  be  filed  in  such  of  the  forms 
set  forth  in  schedule  A.  as  is  applicable  to  the  case. 

XXVI.  If  such  supplemental  relief  is  not  such  as  is 
provided  for  by  Order  XXV.,  a  supplemental  claim 
may  be  filed  staling  shortly  the  nature  of  the  Plaintiff's 

case. 
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case,  and  the  supplemental  relief  claimed,  but  the  leave         liS50. 
of  the  Court  is  to  be  obtained  previously  to  the  filing 
thereoF,  upon  an  ex  parte  application  for  the  purpose,  in 
the  manner  specified  in  Order  VL 

XXVIL  A  writ  of  summons  may  be  sued  out  and 
other  proceedings  may  be  taken  upon  a  supplemental 
claim  in  like  manner  as  upon  an  original  claim. 

XXVIII.  Guardians  ad  litem  to  defend  m.ny  be  ap- 
pointed for  infants  or  persons  of  weak  or  unsound  mind 
against  whom  any  writ  of  summons  niny  have  issued 
uuder  these  Orders,  in  like  manner  as  guard  inns  ad 
litem  to  answer  and  defend  are  now  appointed  in  suits 
on  bill  filed. 

XXIX.  Any  order  or  proceeding  made  or  purport- 
ing to  be  made  in  pursuance  of  these  Orders  may  be 
discharged,  varied,  or  set  aside  on  motion  ;  and  any 
order  for  accelerating  proceedings  may  be  made  by 
consent. 

XXX.  Any  order  of  the  Master  of  the  Rolls  or  of 
any  of  the  Vice-Chancellors  may  be  discharged  or 
varied  by  the  Lord  Chancellor  on  motion. 

XXXI.  If  any  of  the  cases  enumerated  in  Order  1. 
involve  or  are  attended  by  such  special  circumstances 
affecting  either  the  estate  or  the  personal  conduct  of  the 
Defendant  as  to  require  special  relief,  the  Plaintifl'  is  nt 
liberty  to  seek  his  relief  by  bill  as  if  these  Orders  had 
not  been  made. 

XXXII.  If  at  any  time  after  these  Orders  come  into 
operation  any  suit  for  any  of  the  purposes  to  which  the 
forms  set  forth  in   schedule  A,  are  applicable  shall  be 

a  4  commenced 
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1850.  commenced  by  bill  and  prosecuted  to  a  hearing  in  the 
usual  course,  and  upon  the  hearing  it  shall  appear  to 
the  Court  that  an  order  to  the  effect  of  the  decree  then 
made,  or  an  order  equally  bene6cial  to  the  Plaintiff, 
might  have  been  obtained  upon  a  proceeding  by  sum* 
mons  in  the  manner  authorised  by  these  Orders,  the 
Court  may  order  that  the  increased  costs  which  have 
been  occasioned  by  the  proceeding  by  bill  beyond  the 
amount  of  costs  which  would  have  been  sustained  in 
the  proceeding  by  summons  shall  be  borne  and  paid  by 
the  Plaintiff. 

XXX III.  The  Record  and  Writ  Clerks  are  directed 
to  take  the  following  fees : 

£   «.   d. 

1.  For  filing  a  claim  -  -  •050 

2.  For  sealing  every  writ  of  summons  -    0    5    0 

3.  For  filing  a  caveat         -  -  -    0    2    6 

For  appearances,  office  copies,  certificates,  &c,  the 
same  fees  as  directed  by  the  schedules  of  fees  now  in 
force. 

The  Registrars  are  directed  to  take  the  following 
fees: 

£   t.   d. 

1.  For  every  order  on  the  bearing  of  a  claim, 
and  on  further  directions  -  -    2    0    0 

2.  For  every  office  copy  thereof       -  -    0  10    0 

3.  For  every  order  on  arguing  exceptions         -    1     0    0 

4.  For  every  office  copy  thereof       -  -    0    5    0 

5.  For  every  order  for  transfer  out  of  Court,  or 
sale  of  any  sum  of  government  stock,  &c., 
exceeding  100/.  stock  or  annuities,  and  for 
every  order  for  payment  out  of  Court  of 
any  annuity  or  annuities,  or  of  any  interest 
or  dividends  upon  stock  or  annuities,  ex- 
ceeding in  the  whole  5/.  per  annum  -    1  10    0 

6.  For  every  office  copy  thereof       •  •    0  10    o 

For 
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For  every  other  order  and  office  copy,  the  same  fees 
as  now  received  by  the  Registrars  and  their  clerks  under 
the  schedules  of  fees  now  in  force. 


Solicitors  are  entitled  to  charge  and  be  allowed  the 
following  fees : 


For  instructions  to  sue  or  defend     • 
For  instructions  for  every  claim 
For  prc[>aring  and  filing  a  claim 
For  pre(>aring  a  writ  of  summons     - 
For  each  writ  after  the  first 
For  engrossing  claims  and  writs,  per  folio 
For  parchment :  As  paid 
For  each  cop}'  of  writ  to  serve,  per  folio 
For  the  brief  to  Counsel  to  move  for  leave  to 
file  claim  (exclusive  of  a  copy  of  the  claim 
for  Counsel  and  the  Court) 
For  the  brief  and  instructions  to  Counsel,  on 
the  hearing  (exclusive  of  any  necessary  co- 
pies) ... 
For  taking  instructions  to  appear  and  for  enter- 
ing appearance 
For  one  or  more  Defendants,  if  not  ex- 
ceeding three         .  .  • 
If  exceeding  three,  and  not  more  than  six, 

an  additional  sum  of  - 

If  exceeding  six,  for  every  number  not  ex- 
ceeding three,  an  additional  sum  of 
For  settling  minutes,  passing  and  entering  order 
on  hearing :    The  same  charges  as  on  a  de- 
cretal order. 
For  entering  a  caveat       -  -  - 

For  procuring  a  certificate  of  no  caveat 
For  term  fee :   As  in  a  suit. 


£   s.    d. 
•    068 

-  0  13    4 
-220 

-  0  13    4 
-068 

-  0    0    G 

-004 


•    0  10    0 


-10    0 


0  13  4 
0  6  8 
0     6     8 


0    6     8 
0    6     8 


And  also  all  such  fees  as  by  the  present  practice  of 
the  Court  they  are  entitled  to,  save  such  as  are  varied 
or  rendered  unnecessary  by  these  present  Orders. 


XXXIV.  These  Orders  shall  come  into  operation 
on  the  22nd  day  of  May^  1850. 

XXXV.  In 
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1850.  XXXV.  In  these  Orders  and  the  schedules  the  fol- 

lowing words  have  the  several  meanings  hereby  as- 
signed to  them,  over  and  above  their  several  ordinary 
meanings,  unless  there  be  something  in  the  subject  or 
context  repugnant  to  such  construction ;  viz., 

1.  Words  importing  the  singular  number  include  the 
plural  number,  and  words  importing  the  plural 
number  include  the  singular  number : 

2.  Words  importing  the  masculine  gender  include 
females : 

8.  The  word  "aflSdavit"  includes  "aflBrmation"  and 

*^  declaration  on  honour :" . 
4-.  The  word  "person"  or  "party'*  includes  a  body 

politic  or  corporate : 

5.  The  word  "  legacy'*  includes  "an  annuity"  and 
a  specific  as  well  as  a  pecuniary  legacy : 

6.  The  word  "legatee"  includes  "a  person  inter- 
ested in  a  legacy  " : 

7.  The  expression  "  residuary  legatee"  includes  "a 
person  interested  in  the  residue." 
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1850. 


SCHEDULE  A. 

Forms  of  Claim. 

1.  Bjr  a  Creditor  upon  the  estate  of  a  deceased  person, 
seeking  payment  of  his  debt  out  of  the  deceased's 
personal  assets. 

In  Chancery. 
[Lord  Chancellor], 

[Vice-Chancellor  of  England,   or  Vice-Chancellor, 
naming  /iim']y 
or, 
[Master  of  the  Rolls]. 

Between  A.  B.^  PiaintifF. 
E.  jP.,  Defendant. 

The  claim  of  A.  B.  of  the  above«named 

PiaintifF.     Tiie  said  A.  B,  states,  that  C  Z).,  late  of 

deceased,  was,  at  the  time  of  his  death,  and 
that  his  estate  still  is,  justly  indebted  to  him  the  said 
A.  B.  in  the  sum  of  £  for  goods  sold  and  deli- 

vered by  the  said  A.  B,  to  the  said  C.  D*  [or  otherwise^  as 
the  case  may  be^  or^  if  the  debt  is  secured  by  any  written 
instrument^  state  the  date  and  nature  thereof.']  And  that 
the  snid  C,  D,  died  in  or  about  the  month  of 
and  that  the  above-named  Defendant  E.F.  is  the  executor 
[or  administrator]  of  the  said  C  Z).,  and  that  the  said 
debt  hath  not  been  paid  ;  and  therefore  the  said  A,  B. 
claims  to  be  paid  the  said  debt  or  sum  of  £  with 

his  costs  of  this  suit,  and  in  default  thereof  he  claims  to 
have  the  personal  estate  of  the  said  C\  D.  adminis- 
tered in  this  Court  on  behnlfof  himself  and  all  otiier  the 
unsatisfied   creditors  of  the  said   C  /).,  and  for   that 

purpose 
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1850.        purpose  that  all  proper  directions  may  be  given   and 
^-^^^^-^     accounts  taken. 

Note. — Thisfotm  may  be  varied^  according  to  the  circum' 
stances  of  the  case^  vohere  the  claimant  is  not  the 
original  creditor^  but  has  become  interested  in  or 
entitled  to  the  debt ;  in  which  case  the  character 
in  which  he  claims  is  to  be  stated. 


2.  By  a  Legatee  under  the  will  of  any  deceased  person, 
seeking  payment  or  delivery  of  his  legacy,  out  of 
the  testator's  personal  assets. 

In  Chancery. 

[Lord  Chancellor], 

[Vice-Chancellor  of  England,  or  Vice-Chancellor, 
naming  him]^ 
or, 
[Master  of  the  Rolls]. 

Between  A.  iS.,  Plaintiflfl 

C  Z).,  Defendant. 

The  claim  of  A.  B,  of  the  above-named 

Piaintifi.  The  said  A,  B.  states,  that  he  is  a  legatee  to 
the  amount  of  £  ,  under  the  will  dated  the 

day  of  of  late  of 

deceased,  who  died  on  the  day  of 

and  that  the  above-named  C.  D.  is  the  executor  of  the 
said  and  that  the  said  legacy  oi  £  , 

together  with  interest  thereon  after  the  rate  of  iJ 
per  cent,  per  annum  from  the  day  of 

[the  day  metitioned  in  the  will  for  the  payment  of  the 
legacy,  or  the  expiratiofi  of  twelve  calendar  months  after 
the  said  testator^s  death,"}  is  now  due  and  owing  to  him  the 
said  A.  B.,  [or  stilt  unpaid  or  unsati^d,']  [or  unappro^ 

priatcd 
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priaied  or  unsecured^']  and  the  snid  A.  B,  therefore  claims         1850. 
to  be  paid  [or  satisfied^  the  said  legacy  and  interest,  [or  to 
have  the  said  legacy  and  interest  appropriated  and  secured^"] 
and  in  default  thereof  he  claims  to  have  the  personal 
estate  of  the  said  administered  in  this  Court, 

onbehalf  of  himself  and  all  other  the  legatees  of  the  said 

and  for  that  purpose  that  all  proper  direc- 
tions may  be  given  and  accounts  taken. 

Note. — This  for  in  may  be  varied^  according  to  the  circum- 
stances of  the  case^  where  the  legacy  is  an  annuity^ 
or  specific^  or  where  the  Plaintiff  is  not  the  fe- 
gateey  but  has  become  entitled  to  or  interested  in 
the  legacy  ;  in  which  case  the  character  in  which 
the  Plaintiff  claims  is  to  be  stated. 


3.  By  a  Residuary  Legatee,  or  any  of  several  residuary 
legatees,  of  any  deceased  person,  seeking  an  ac- 
count of  the  residue,  and  payment  or  appropriation 
of  his  share  therein. 

In  Chancery. 

[Lord  Chancellor], 

[Vice-Chancellor  of  England^  or  Vice-Chancellor, 
naming  himl^ 
or, 
[Master  of  the  Rolls]. 

Between  A.  jB.,  Plaintiff. 

C  /).,  Defendant. 

The  claim  of  A,  B.  of  the  above-named 

Plaintiff.  The  said  A,  B.  states,  that  he  is  the  residuary 
legatee  [or  one  of  the  residuary  legatees']  under  the  will 
dated  the  day  of  of 

late 
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18^0.        late  of  who  died  on  the  day  of 

and  that  the  above-named  Defendant  C.  D.  is  the  exe- 
cutor of  the  said  and  that  the  said  C  2).  hath 
not  paid  to  the  said  A.  B.  the  [or  his  share  (if  the]  resi- 
duary personal  estate  of  the  said  testator ;  the  said  A^  B. 
therefore  claims  to  have  the  personal  estate  of  the  said 
administered  in  this  Court,  and  to  have  his  costs 
of  this  suit,  and  for  that  purpose  that  all  proper  direc- 
tions may  be  given  and  accounts  taken. 

Note.  —  Thisjbfm  may  be  varied  according  to  the  circum^ 
stances  of  the  cascj  'achere  the  Plaintiff  is  not  the 
residuary  legatee^  but  has  become  entitled  to  or 
interested  in  the  residue,  in  vhich  case  the  charac^ 
ter  in  winch  he  claims  is  to  be  stated. 


4.  By  the  person,  or  any  of  th^  persons,  entitled  to  the 
personal  estate  of  any  person  who  may  have  died 
intestate,  and  seeking  an  account  of  such  personal 
estate  and  payment  of  his  share  thereof. 

In  Chancery. 

[Lord  Chancellor], 
.  [Vice-Chancellor  of  £jigland|  or  Vice-Chancellor^ 
naming  him], 
or, 
[Master  of  the  Rolls]. 

Between  A.  j8.,  Plaintifil 

C.  D,,  Defendant. 

The  claim  of  A.  B.  of  the  above-named 

Plaintiff.  The  said  A.  B.  states,  that  he  is  the  next  of 
kin  [or  one  of  the  next  ofkin\  according  to  the  statutes 
for  the  distribution  of  the  personal  estate  of  intestates, 

of 
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of  late  of  who  died  on  the  1850. 

day  of  intestate ;  and  that  the  said  A.  B,   is 

entitled  to  [or  to  a  share  of]  the  personal  estate  of  the 
said  deceased,  and  that  the  said  De- 

fendant C.  Z>.  is  the  administrator  of  the  personal  estate 
of  the  said  and  that  the  said  C  D.  has  not 

accounted  for  or  paid  to  the  said  A.  B.  the  [or  the  said 
A.  B.'s  share  qfthe']  personal  estate  of  the  said  intestate. 
The  said  A»  B.  therefore  claims  to  have  the  personal 
estate  of  the  said  administered  in  this  Courts 

and  to  have  his  costs  of  this  suit;  and  for  that  purpose 
that  all  proper  directions  may  be  given  and  accounts 
taken. 


5.  By  the  executor  or  administrator  of  a  deceased  per- 
son, claiming  to  have  the  personal  estate  of  the  tes- 
tator administered  under  the  direction  of  the  Court. 

In  Chancery. 
[Lord  Chancellor], 

[Vice-Chancellor  of  England,  or  V ice-Chancellor, 
naming  him']y 
or, 
[Master  of  the  Rolls]. 

Between  A.  B.,  PlaintiiT. 

C  D.f  Defendant. 

The  claim  of  A.  B.  of  .     The  said  A.  B. 

states,  that  he  is  the  executor  [or  administrator']  of  E.  F., 
late  of  but  now  deceased,  who  departed  this 

life  on  or  about  and  that  he  hath  possessed 

the  personal  estate  of  the  said  £.  F.  to  some  amount,  and 
that  he  is  willing  and  desirous  to  account  for  the  same, 
and  that  the  whole  of  the  personal  estate  of  the  said 

E.F. 
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This  form  may 
be  varied  ac- 
cording to 
ctrcumstaoces 
when  the 
Plaintiffit'  co- 
executor  or 
co-administra- 
tor is  a  De- 
fendant. 


£  F.  should  be  duly  administered  in  this  Court  for  the 
benefit  ofall  persons  interested  therein  or  entitled  thereto; 
and  that  C  D.  is  interested  in  the  said  |)ersonal  estate  as 
one  of  the  next  of  kin  [or  residtmry  legatee]  of  the  said 
JSi  F.y  and  the  said  A.  B.  claims  to  have  the  personal 
estate  of  the  said  £.  F.  applied  in  a  due  course  of  admi- 
nistration under  the  direction  of  this  Court,  and  in  the 
presence  of  the  said  C  D.  and  such  other  persons  inter- 
ested in  the  said  estate  as  this  Court  may  be  pleased  to 
direct,  or  that  the  said  C.  Z>.  may  shew  good  cause  to 
the  contrary :  And  that  the  costs  of  this  suit  may  be 
provided  for;  and  for  these  purposes,  that  all  proper 
directions  may  be  given  and  accounts  taken. 


The  names 
only  of  the 
parties  are  to 
be  set  out,  not 
the  substance 
or  effect  of 
the  document. 


6.  By  a  legal  or  equitable  mortgagee  or  person  entitled 
to  a  lien  as  security  for  a  debt,  seeking  foreclosure 
or  sale,  or  otherwise  to  enforce  his  security. 

In  Chancery. 
[Lord  Chancellor], 

[Vice-Chancellor  of  England,  or  Vice-Chancellor, 
naming  him\ 
or, 
[Master  of  the  Rolls]. 

Between  A.  B.^  Plaintiff. 

C.  D.y  Defendant. 

The  claim  of  A.  B,  of  the  above-named 

Plaintiff.     The  said  A.  B.  states,  that  under  or  by  virtue 
of  an  indenture  [or  other  documetit']^  dated  the 
day  of  ,  and  made  between  [parties'],  [and  a 

transfer  t/iereqfmade  by  indenture  dated  the 
day  of  ,  and  made  between  [  jnirtics],]  the 

said 
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said  A*  B.  is  a  mortgagee  [or  an  equitable  mortgagee^  of        1850. 

[or  is  eniilled  to  a  lien  upon']  certain  freehold  property  [or     ^^V"^ 

copuholdf  or  leaseJwld^  or  other  property,  as  the  case  may  If  there  is  no 
i-ii-  .1^  .1  0  wntten  se- 

Af  J,  therein  comprised,  for  securing  the  sum  of  curity  to  be 

pounds  and  interest,  and  that  the  time  for  payment  ""^^"^  'o» 

■    -^        .     the  property 

thereof  has  elapsed ;  and  that  the  above-named  C  Z>.  is  is  to  be  de- 
entitled  to  the  equity  of  redemption  of  the  said  mort-  ^^^  **" 
gaged  premises  [or  the  premises  subject  to  such  lien\  and 
•the  said  A.  B.  therefore  claims  to  be  paid  the  said  sum 
of  pounds  and  interest,  and  the  costs  of  this 

suit,  and  in  default  thereof  he  claims  to  foreclose  the 
equity  of  redemption  of  the  said  mortgaged  premises  [or 
to  have  the  said  mortgaged  premises  sold,  or  to  have  the 
premises  subject  to  such  lien  sold,  as  the  case  may  he\  and 
the  produce  thereof  applied  in  or  towards  payment  of  his 
said  debt  and  costs,  and  for  that  purpose  to  have  all 
proper  directions  given  and  accounts  taken. 


7.  By  a  person  entitled  to  the  redemption  of  any  legal 
or  equitable  mortgage,  or  any  lien,  seeking  to  re* 
deem  the  same. 

In  Chancery. 

[Lord  Chancellor], 

[Vice-Chancellor  of  England,  or  Vice- Chancellor, 
naming  him], 
or, 
[Master  of  the  Rolls]. 

Between  A,  B.,  Plaintiff. 
C  D.,  Defendant. 

The  claim  of  A.  D.  of  the  above-named 

Plaintiff.  The  said  A^  B.  states,  that  under  or  by  virtue 
of  an  indenture  [or  other  document],  dated  the 

Vou  I.  b  day 
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1«50.        dny  of  and  made  between  [porfiej],  [and  the 

assurances  hereinrajtcr  menlioned^  thai  is  to  smf^  an  indeU' 
ttare  dated  the  day  of  the  will  of 

dated  the  day  of  3*  ^^  ^^^ 

Am  B.  is  entitled  to  the  equity  of  redemption  of  certain 
freehold  property  [or  copyhold,  or  leasehold^  or  other  pro^ 
petiy^  as  the  case  may  &f,]  therein  comprised^  which  was 
originally  mortgaged  [or  pledged}  for  securing  the  sum 
of  pounds  and  interest ;  and  that  the  above- 

named  Defendant  C  Z>.  is  now,  by  virtue  of  the  said 
indenture,  dated  the  day  of  [and 

of  subsequent  assurances^  the  mortgagee  of  the  said  pro- 
perty [or  holder  of  the  said  lienl^  and  entitled  to  the 
principal  money  and  interest  remaining  due  upon  the 
said  mortgage  [or  lieti] ;  and  he  believes  that  the  amount 
of  principal  money  and  interest  now  due  upon  the  said 
mortgage  [or  lien']  is  the  sum  of  pounds,  or 

thereabouts ;  and  that  the  said  A.  B.  hath  made  or 
caused  to  be  made  an  application  to  the  said  C  D.  to 
receive  the  said  sum  of  pounds,  and  any  costs 

justly  payable  to  him,  and  to  reconvey  to  the  said  A»  B. 
the  said  mortgaged  property  [or  property  subject  to  the 
said  lien\  upon  payment  thereof,  and  of  any  costs  due 
to  him  in  respect  of  the  said  security,  but  that  the  said 
C  D,  has  not  so  done ;  and  therefore  the  said  A»  B. 
claims  to  be  entitled  to  redeem  the  said  mortgaged  pro* 
perty  {or  property  subject  to  the  said  lieti],  and  to  have 
the  same  reconveyed  [or  delivered  up]  to  him,  upon 
payment  of  the  principal  money  and  interest  and  costs 
due  and  owing  upon  the  said  mortgage  [or  lien],  and 
for  tliat  purpose  to  have  all  proper  directions  given  and 
accounts  taken. 
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1850. 
8.  By  a  person  entitled  to  the  specific  performance  of 
an  agreement  for  the  sale  or  purchase  of  any  pro- 
perty^  seeking  such  specific  performance. 

In  Chancery. 

[Lord  Chancellor], 

[Vice-Chancellor  of  England,  or  Vice-Chancellor, 
naming  him\ 

[Master  of  the  Rolls]. 

Between  A»  B.j  Plaintiff. 

C  Z>.»  Defendant. 

The  claim  of  A.  B.  of  the  above-named 

Plaintiff.  The  said  A.  B.  states,  that  by  an  agreement 
dated  the  day  of  and  signed  by  the 

above-named  Defendant  C  Z).,  he,  the  said  C.  Z>.,  con- 
tracted to  buy  of  him  [or  to  sell  to  him]  certain  freehold 
property  [or  copyhold^  leasehold^  or  other  property^  as  the 
case  may  &r,]  therein  described  or  referred  to,  for  the 
sum  of  pounds;  and  that  he  has  made  or 

caused  to  be  made  an  application  to  the  said  C  D. 
specifically  to  perform  the  said  agreement  on  liis  part, 
but  that  he  has  not  done  so,  and  the  said  A,  B.  there- 
fore claims  to  be  entitled  to  a  specific  performance  of 
the  said  agreement,  and  to  have  his  costs  of  this  suit; 
and  for  that  purpose  to  have  all  proper  directions  given. 
And  he  hereby  offers  specifically  to  perform  the  same 
on  his  part. 


9.  By  a  person  entitled  to  an  account  of  the  dealings 
and  transactions  of  a  partnership  dissolved  or  ex- 
pired, seeking  such  account. 

b  2  In 
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1850.  In  Chancery. 

fLord  Chancellor^ 

[Vice-Chancellor  of  Eogtand,  or  Vice-Chancellor^ 
naming  him\ 

[Master  of  the  Rolls]. 

Between  A.  B^  PlaintiS. 

C  Z>.,  Defendant. 

The  claim  of  A.  B.  of  the  above-named 

Plain  tiff.     The  said  A.  B.  states,  that  from  the 
day  of  down  to  the  day  of 

he  and  the  above-named  C  />•  carried  on  the  business 
of  in  copartnership,  under  certain 

articles  of  copartnership,   dated  the  day  of 

and  made  between  [^par/ies]  [or  mthmU 
aiiides^  as  the  case  may  he^ ;  and  he  saith  that  the  said 
partnership  was  dissolved  \pr  expired^  as  the  case  may 
&r,]  on  the  day  of  and  he  claims 

an  account  of  the  partnership  dealings  and  transactions 
between  him  and  the  said  C.  D.,  and  to  have  the  affairs 
and  business  of  the  said  partnership  wound  up  and 
settled  under  the  direction  of  this  Court,  and  for  that 
purpose  that  all  proper  directions  may  be  given  and 
accounts  taken. 


10.  By  a  person  entitled  to  an  equitable  estate  or  in- 
terest, and  claiming  to  use  the  name  of  his  trustee 
in  prosecuting  an  action  for  his  own  sole  benefit. 

In  Chancerv. 

[Lord  Chancellor], 

[Vice-Chancellor  of  England,  or  Vice-Chancellor, 
naming  him\ 


or^ 


[Master  of  the  Rolls]. 
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Between  A.  B.y  PlninliflF.  1850. 

C  D.f  DeFendant. 

The  claim  of  ^.  B.  of  the  above-named 

Plaintiff.  The  said  A.  B.  states  that  under  an  inden- 
ture dated  the  day  of  ,  and  made  be- 
tween Iparties}  he  is  entitled  to  an  equitable  estate  or 
interest  in  certain  property  therein  described  or  referred 
to,  and  that  the  above-named  Defendant  is  a  trustee  for 
him  of  such  property,  and  that  being  desirous  to  pro- 
secute an  action  at  law  against  in  respect 
of  such  pro|)erty,  he  has  made  or  caused  to  be  made  an 
application  to  the  said  Defendant  to  allow  him  to  bring 
such  action  in  his  name,  and  has  offered  to  indemnify 
him  against  the  costs  of  such  action,  but  that  the  said 
Defendant  has  refused  or  ncdected  to  allow  his  name 
to  be  used  for  that  purpose ;  and  the  said  A»  B.  there- 
fore claims  to  be  allowed  to  prosecute  the  said  action  in 
the  name  of  the  said  Defendant,  and  hereby  offers  to 
indemnify  him  against  the  costs  of  such  action. 


II.  By  a  person  entitled  to  have  a  new  trustee  ap» 
pointed  in  a  case  when  there  is  no  power  in  the 
instrument  creating  the  trust  to  appoint  new  trus- 
teesy  or  when  the  power  cannot  be  exercised,  and 
seeking  to  appoint  a  new  trustee. 

In  Chancery. 

[Lord  Chancellor], 

[Vice-Chancellor  of  England,  or  Vice* Chancellor, 
naming  him\ 
or, 
[Master  of  the  Rolls]. 

Between  A.  B.,  Plaintiff. 

C.  /).,  Defendant, 
b  S  The 
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1850.  The  claim  of  A.  B.  of  the  above-named 

Plaintiff.  The  said  A.  B.  states  that  under  an  indenture 
dated  the  day  of  and  made  between 

^parties]  [or  will  of  or  other  document^  as 

the  cnse  may  be\  he  the  said  A.  B.  is  interested  in  cer- 
tain trust  property  therein  mentioned  or  referred  to,  and 
that  tlie  above-named  Defendant  C.  D.  is  the  present 
trustee  of  such  property  [or  is  the  real  or  personal  repre^ 
senlative  of  the  last  surviving  trustee  of  such  property^  as 
the  case  may  be"];  and  that  there  is  no  power  in  the  said 
indenture  [or  will  or  other  document']  to  appoint  new 
trustees  [or  that  the  power  in  the  said  indenture  [or 
other  documetif]  to  appoint  new  trustees  cannot  be  ex- 
ecuted]; and  the  said  A.  B,  therefore  claims  to  have 
new  trustees  appointed  of  the  said  trust  property  in  the 
place  of  [or  to  act  in  conjunction  with]  the  said  C.  D. 


12.  By  a  party  entitled  to  revive  or  to  carry  on  a  suit, 
and  seeking  to  revive  or  carry  on  the  suit. 

In  Chancery. 

^  [Lord  Chancellor], 
[Vice-Chancellor  of  England,  or  Vice-Chan- 
cellor,  naming  him], 


As  in 
original 
claim. 

[Master  of  the  Rolls]. 

Between  A.  B.,  Plain  ii£ 

& 

1                                              C  />.,  Defendant. 
^                                    and 

Title  of  this  claim.     Between  G.  H.  Plaintift 

& 

K.  L.  Defendant. 

The  claim  of  G.  //•  of                             the  above- 

named 
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named  Plaintiff.     The  said  G.  H.  states,  that  the  said        1 850. 
ii  B.  filed  his  claim  in  this  suit  on  or  about 

;  that  on  or  about  the 

said  A.  B.  died  [or  became  banknq>t  or  insolvenf] ;  that 
the  said  suit,  and  all  proceedings  thereunder,  have 
thereby  become  abated  [or  defective"] ;  that  the  said 
6.  H.  has  become  and  is  the  executor  [or  adminis" 
trator^  or  the  assignee  of  the  estate  and  effects']  of  the 
said  A.  B.f  and  he  claims  to  be  entitled  to  revive  the 
said  suit  and  proceedings  [or  to  be  entitled  to  carry  on 
the  said  suit  and  proceedings']^  and  to  have  nil  such  re- 
lief as  the  said  A.  B.  would  have  been  entitled  to  if  he 
had  lived  [or  had  not  become  bankrupt  or  insolvent] ;  or 
that  the  said  C  D.  ought  to  shew  good  cause  to  the 
contrary. 

Note*  —  Thisjbrm  may  be  applied  to  any  case^  to  which 

Order  XXL  applies,  and  may  be  varied 
accordifig  to  the  circumstances  of  each 
case. 


SCHEDULE  B.  (No.  1.) 

Form  of  Writ  of  Summons  on  Claim. 

Victoria,  by  the  grace  of  God  of  the  United  Kingdom 
oi  Great  Britain  and  Ireland  Queen,  Defender  of  the 
Faith,  to  C  D.  greeting :  Whereas  A.  B.  hath  caused 
to  be  filed  with  the  Record  and  Writ  Clerks  of  Our 
High  Court  of  Chancery,  a  claim  as  follows  [claim  to 
he  set  forth  verbatim];  therefore  We  command  you  [and 
eveiy  of  you,  vohere  there  is  more  than  one  Defendant]^  that 
within  eight  days  after  the  service  of  this  writ  on  you, 
exclusive  of  the  day  of  such  service,  laying  all  excuses 
and  otiier  matters  aside,  you  do  cause  an  appearance 

b  4  to 
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1850.  to  this  writ  to  be  entered  for  you  in  Our  High  Court 
of  Chancery;  and  further,  that  on  the  fourteenth  day 
after  the  service  of  this  writ,  or  on  the  seal  or  motion 
day  then  next  following,  you  do,  personally  or  by  your 
counsel,  appear  in  the  Court  of  Our  Lord  Chancellor 
before  the  Vice-Chancellor  of  England  [or  the  Vice- 
Chancellory  naming  /lim']^  [or  in  the  Court  of  Onr  Master 
of  the  Rolls\  at  ten  of  the  clock  in  the  forenoon,  and 
then  and  there  shew  cause,  if  you  can,  why  the  said 
A.  B.  should  not  have  such  relief  against  you  as  is 
claimed  by  the  said  claim,  or  why  such  order  as  shall 
be  just  with  reference  to  the  claim  should  not  be  made* 
and  hereof  fail  not  at  your  peril.  Witness  Ourself  at 
Westminster  the  day  of  in  the 

year  of  Our  reign. 

\The  following  memorandum  to  be  placed  at  the  foot."] 

Appearance  to  be  entered  at  the  Record  and  Writ 
Clerks  Office  in  Chancery  Lane^  Londoti ;  and  if  you 
neglect  to  enter  your  appearance,  and  either  personally 
or  by  your  counsel  to  appear  in  the  High  Court  of 
Chancery,  at  the  place  and  on  the  day  and  hour  above- 
mentioned,  you  will  be  subject  to  such  order  as  the 
Court  may  think  fit  to  make  against  you  in  your  ab- 
sence for  payment  or  satisfaction  of  the  said  claim,  or 
as  the  nature  and  circumstances  of  the  case  may  require. 


SCHEDULE  B.  (No.  2.) 

Victoria^  &c,  to  ,  greeting. 

Whereas  A.  B.  hath  caused  to  be  filed  a 

claim  against  (Z).),  claiming,  &c.  {set  forth  only  the  claim^ 
Without  the  introductory  statement^*     And  whereas  by  an 

order 
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order  made  in  the  said  cause  dated  the  day  of       1850. 

it  was  ordered 

And  whereas  Mr.  the  Master  to  whom 

the  said  Order  stands  referred^  hath,  by  his  certificate 
dated  the  day  of  certified  to  us,  that  you 

ought  to  be  a  party  to  the  said  cause,  and  to  be  served 
with  a  writ  of  summons  therein;  therefore  We  com- 
mand you,  that  within  eight  days  after  service  of  this 
writ  on  you,  exclusive  of  the  day  of  such  service,  you 
do  cause  an  appearance  to  be  entered  for  you  in  Our 
High  Court  of  Chancery,  and  that  you  do  attend  the 
proceedings  in  the  said  cause  as  n  party  Defendant 
thereto,  and  do  and  observe  such  things  as  are  by  Our 
said  Court  ordered  and  directed  in  the  said  cause:  and 
herein  fail  not.     Witness,  &c. 

\jrhe  foUcrming  memorandum  to  be  placed  at  thefoot.'] 

Appearance  to  be  entered  at  the  Record  and  Writ 
Clerks  Office,  Chancery  Lane^  London;  and  if  you  neg- 
lect to  appear,  the  proceedings  will  be  carried  on  with- 
out further  notice  to  you. 


SCHEDULE  B.  (No.  3.) 

Victoria^  &c.,  to  ,  greeting. 

Whereas  A.  B.  hath  caused  to  be  filed  a 

claim  against  C.  Z).,  claiming,  &c.  [set  forth  the  claim 
verbatim.'] 

And  whereas  the  said  A.  B,  hath  departed  this  life, 
[or  become  bankrupt"]  [or  as  the  case  may  be\  whereby  the 
said  suit  hath  become  abated  [or  defective]^  and  G.  H, 
is  now  the  legal  personal  representative  [or  assignee]  of 

the 
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1850.  the  said  A.  B,j  and  as  such  claims  to  be  entitled  to 
revive  [or  catTy  on]  the  said  suit ;  therefore  We  com- 
mand you,  the  said  C.  Z).,  that  within  eight  days  after 
the  service  of  this  writ  on  you,  exclusive  of  the  day  of 
such  service,  you  do  cause  an  appearance  to  be  entered 
for  you  in  Our  High  Court  of  Chancery,  and  further, 
that  within  sixteen  days  after  such  service  you  do  shew 
good  cause,  if  you  can,  why  the  suit,  and  all  proceed- 
ings thereunder,  should  not  be  revived  against  you,  and 
be  in  the  same  plight  and  condition  as  the  same  were 
in  at  the  time  of  the  said  abatement  thereof  [or  why 
the  suit  and  proceedings  should  not  be  carried  on  against 
you  as  claimed].     Witness,  &c. 

[Thejbllofwing  memorandum  to  be  placed  at  the /dot]. 

Appearance  to  be  entered  at  the  Record  and  Writ 
Clerks  Office  in  Chancery  Lane^  London;  and  if  you 
desire  to  shew  cause,  you  are  to  enter  a  caveat  at  the 
same  office  within  the  time  limited,  otherwise  the  suit 
will  stand  revived,  or  may  be  carried  on,  without  fur* 
ther  order. 


SCHEDULE  B.  (No.  4.) 

Form  of  Caveat  against  Revivor. 

Between  A.  B.y  Plaintiff. 

C.  D.y  Defendant 
And  between  G.  H.y  Plaintiff. 

K.  L.i  Defendant. 

The  said  K.  L.  objects  to  the  suit  in  the  Plaintiff's 
claim  mentioned  being  revived  [or  earned  on]  against 
him  in  the  manner  claimed  by  the  Plaintiff. 
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1850. 
SCHEDULE  (C). 

1.  Form  of  Order  for  Payment  of  a  Debt  or  Legacy. 

Id  Chancery. 
[Lord  Chancellor], 

[Vice- Chancellor  of  England,  or  Vice-Chancellor, 
naming  Aim], 
or, 
[Master  of  the  Rolls]. 

Date. 

Between  A.  B.^  PlaintiflT. 

C.  D.y  Defendant. 

Upon  motion  this  day  made  unto  this  Court  by  Mr. 
of  counsel  for  the  Plaintiff,  and  upon  hear- 
ing Mr.  •  of  counsel  for  the  Defendant  [or 
upon  reading  a  certificate  of  an  appearance  having  been 
entered  by  the  Drfendant']^  lor  upon  hearing  an  affidavit  of 
service  upon  the  Defendant  of  the  writ  of  summons  issued  in 
this  cause']^  and  upon  reading  the  claim  filed  in  this  cause 
on  the  day  of  [and  an  affidavit 
of  filed  in  this  cause\  [or  the  Defendant  by  his 
counsel  admitting  assets  of  the  testator  or  intestate  in  the 
said  claim  named^  this  Court  doth  order  that  the  De- 
fendant do,  within  a  month  after  service  upon  him  of  this 
order,  pay  to  the  Plaintiff  the  sum  of  £  together 
with  interest  thereon,  at  the  rate  of  aS  per  cent, 
per  annum,  from  the  day  of  to  the 
time  of  such  payment,  together  with  the  costs  of  this 
suit,  to  be  taxed  by  the  Taxing  Master  in  rotation. 


xHt  orders  in  chancery. 

1850. 

2.  Form  of  Order  on  Executor  or  Administrator  to  aty 
count  J  on  Claim  by  a  Creditor  of  Testator  or  Intestate. 

In  Chancery. 

[Lord  Chancellor ], 

[Vice-Chancellor  of  England,  or  Vice-Chancellor, 
naming  him'^ 
or, 
[Master  of  the  Rolls.] 

Date. 
Between  A.  D,,  Plaintiff. 

C.  Z).,  Defendant. 

Upon  motion,  &c.  \as  in  Form  No.  1]  this  Court  doth 
declare  that  nil  persons  who  are  creditors  of  tlie  said 
testator  or  intestate  are  entitled  to  the  benefit  of  this 
order,  and  it  is  ordered  that  it  be  referred  to  the  Master 
of  this  Court  in  rotation  to  take  an  account  of  what  is  due 
to  the  Plaintiff,  and  all  other  the  creditors  of 

deceased,  the  testator  [or  iniestate']  in  the  Plain- 
tiff's claim  named,  and  of  his  funeral  expenses:  And  it 
is  ordered,  that  the  Master  do  take  an  account  of  the 
personal  estate  of  the  said  testator  [or  intestate]  come  to 
the  hands  of  the  said  Defendant,  his  executor  [or  admi^ 
nistrator']^  or  to  the  hands  of  any  other  person  or  persons 
by  his  order  or  for  his  use :  And  it  is  ordered,  that  the 
said  testator's  [or  intestate^s"]  personal  estate-  be  applied 
in  payment  of  his  debts  and  funeral  expenses  in  a  due 
course  of  administration ;  and  this  Court  doth  reserve 
the  consideration  of  all  further  directions,  and  of  the 
costs  of  this  suit,  until  after  the  said  Master  shall  have 
made  bis  report. 
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3.  Form  of  Order  to  account  on  Claim  by  a  Legatee. 

In  Chancery. 

[Lord  Chancellor], 

[Vice-Chancellor  of  England,  or  Vice-Chancellor, 
naming  Am], 
or, 
[Master  of  the  Rolls]. 

Date. 

Between  A.  A,  a  legatee  of         1  pi  *  t'ff 
deceased  -  J 

C\  Z).  -  -    Defendant. 

Upon  motion,  &c.  las  in  Form  No.  1]  this  Court  doth 
declare,  that  all  persons  who  are  legatees  of  the  said 
testator  are  entitled  to  the  benefit  of  this  Order.  And  it 
is  ordered,  that  it  be  referred  to  the  Master  of  this  Court 
in  rotation  to  take  an  account  of  the  personal  estate  not 
specifically  bequeathed  of  deceased, 

the  testator  in  the  PlaintiflT's  claim  named,  come  to  the 
hands  of  the  Defendant,  or  to  the  hands  of  any  other 
person  or  persons  by  his  order  or  for  his  use:  And  it  is 
ordered  that  the  said  Master  do  take  an  account  of  the 
said  testator's  debts,  funeral  expenses,  and  of  the  legacies 
given  by  his  will.  And  it  is  ordered,  that  the  said  tes- 
tator's said  personal  estate  be  applied  in  payment  of  his 
funeral  expenses  and  debts  in  a  due  course  of  adminis- 
tration, and  then  in  payment  of  his  legacies.  And  this 
Court  doth  reserve  the  consideration  of  all  further  direc- 
tions, and  of  the  costs  of  this  suit,  until  after  the  said 
Master  shall  have  made  his  report. 
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is  50. 

4.  Form  of  Order  to  account^  on  Claim  by  a  Besiduary 

Legatee^  or  one  of  several  Besiduary  Legatees. 

In  Chancery. 

[Lord  Chancellor]^ 

[ Vice-Chancellor  of  England,  or  Yice-Cbancellor, 
naming  him\ 
or^ 
[Master  of  the  Rolls]. 

Date. 

Between  A.  B.^  a  residuary 
legatee  of  deceased 

CD.  -  -  Defendant. 


} 


Plaintiff. 


Upon  motion y  &c.  [as  in  Form  No.  1]  this  Court 
doth  declare,  that  all  the  residuary  legatees  named  or 
described  in  the  will  of  deceased, 

the  testator  named  in  the  Plaintiff's  claim,  are  entitled 
to  the  benefit  of  this  order,  and  to  attend  the  proceed- 
ings under  the  same  before  the  Master ;  and  it  is  re- 
ferred to  the  Master  to  enquire  and  state  to  the  Court 
who  were  the  residuary  legatees  of  the  testator  living 
at  the  time  of  his  death,  and  whether  any  of  them  are 
since  dead,  and  if  dead  who  is  or  are  their  legal  per- 
sonal representative  or  representatives;  and  if  the 
Master  shall  find  that  all  such  residuary  legatees,  or 
their  legal  personal  representatives,  have  been  duly 
served  with  writs  of  summons,  he  is  to  proceed  to  take 
an  account,  &c.  [as  in  No.  3,  to  the  end.'] 
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1850. 

Si  Form  of  Order  to  account  on  Claim  by  the  next  qfkin^ 
or  one  of  the  next  ofkiuyofan  Intestate. 

In  Chancery. 
[Lord  Chancellor], 

[Vice-Chancellor  of  EngUrnd,  or  Vice-Chancellori 
naming  him\ 
or^ 
[Master  of  the  Rolls]. 

Date. 

Between  A.  B.j  Plaintiff. 

C.  D.9  Defendant 

Upon  motion,  &c.  las  in  Form  No.  1]  this  Court 
doth  declare,  that  all  the  next  of  kin,  according  to  the 
statutes  of  distribution,  of  the  in- 

testate named  in  the  Plaintiff's  claim,  are  entitled  to 
the  benefit  of  this  order,  and  to  attend  the  proceed- 
ings before  the  Master  under  the  same;  and  it  is 
referred  to  the  Master  of  this  Court  in  rotation  to  en- 
quire and  state  to  the  Court  who  were  the  next  of 
kin,  according  to  the  statutes  of  distribution,  of  the 
said  living  at  the  time  of  his  decease, 

and  whether  any  of  them  are  since  dead,  and  if  dead, 
who  is  or  are  their  legal  personal  representative  or 
representatives ;  and  if  the  said  Master  shall  find  that 
such  next  of  kin  have  been  duly  served  with  writs  of 
summons  to  attend  the  proceedings  before  him  under 
this  Order,  then  it  is  ordered,  that  it  be  referred  to  the 
said  Master  to  take  an  account  of  the  said  intestate's 
personal  estate  [usual  accounts  of  personal  estate,  debts  f 
and  funeral  expenses^  S^c.^  as  in  Form  No.  3]. 
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1850. 

6,  Form  of  Order  for  Account  of  Personal  Estate  of  a 
Deceased  Person  on  the  claim  of  the  Executor  or 
Administrator. 

In  Chancery. 

[Lord  Chancellor], 

Vice-Chancelior  of  England,  or  Vice-Chancellor, 
naming  him'], 
or, 
[Master  of  the  Rolls]. 

Date. 

Between  A.  B.,  PlaintiflT. 

C.  D.,  Defendant. 

Upon  motion,  &c.  [as  in  Form  No.  1]  this  Court 
doth  declare,  that  all  persons  interested  in  the  personal 
estate  of  the  said  testator  [or  intestate"]  are  entitled  to 
the  benefit  of  this  Order,  and  it  is  ordered  that  it  be 
referred  to  the  Master  to  take  an  account  of  the  tes- 
tator's [or  intestate^s"]  personal  estate  possessed  by  the 
Plaintiff  or  by  any  other  person  by  his  order  or  for  his 
use,  and  also  to  take  an  account  of  the  testator's  [or 
intestate* s]  funeral  expenses,  debts,  and  legacies ;  and  it 
is  ordered,  that  such  personal  estate  be  applied  in  a  due 
course  of  administration  in  payment  of  such  funeral 
expenses,  debts,  and  legacies ;  and  any  further  direc- 
tions which  may  be  necessary  are  hereby  reserved,  &c. 
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1850. 

7.  Fotm  of  Order  of  Foreclosure  on  Claim  by  a  legal 

or  equitable  Mortgagee. 

In  Chancery. 

[Lord  Chancellor], 

[Vice-Chancellor  of  England,  or  Vice-Chancellor, 
naming  himy"] 
or, 
[Master  of  the  Rolls]. 

Date. 

Between  A.  B.,  Plaintiff. 
C.  D.J  Defendant. 

Upon  motion,  &c.  [as  in  Form  No.  1]  this  Court 
doth  order,  that  it  be  referred  to  the  Master  of  this 
Court  in  rotation,  to  take  an  account  of  what  is  due  to 
tbe  Plaintiff  for  principal  and  interest  on  the  mortgage 
[or  equitable  mortgage"]  in  the  Plaintiff's  claim  men- 
tioned :  And  it  is  ordered,  that  it  be  referred  to  the 
Taxing  Master  in  rotation  to  tax  the  Plaintiff  his  costs 
of  this  suit :  And  upon  the  Defendant  paying  to  the 
Plaintiff  what  shall  be  reported  due  to  him  for  prin- 
cipal and  interest  as  aforesaid,  together  with  the  said 
costs  when  taxed,  within  six  months  after  the  said  Master 
shall  have  made  his  report,  at  such  time  and  place  as 
the  said  Master  shall  appoint,  it  is  ordered,  that  the 
Plaintiff  {flo  reconvey  the  mofigaged  premises  in  the 
Plaintiffs  affidavit  of  claim  mentioned,  free  and  char  of 
all  incumbrances  done  by  him,  or  any  claiming  by,  from, 
or  under  him,  and]  do  deliver  up  all  deeds  and  writings 
in  his  custody  or  power  relating  thereto,  upon  oath,  to 
the  said  Defendant,  or  to  whom  he  shall  appoint ;  but 
in  default  of  the  Defendant  paying  unto  the  Plaintiff 
such  principal,  interest,  and  costs  as  aforesaid  by  the 
time  aforesaid,  it  is  ordered,  that  the  Defendant  [do 
stand  absolutely  debatred  and  foreclosed  of  ajid  from  all 

Vol.  I.  c  equity 
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1850.  eqtiiiy  of  redemption  of^  in^  and  to  the  said  moHgaged 
premises]  do  convey  to  the  Plaintiff  the  premises  com- 
prised in  the  equitable  mortgage  in  the  Plaintiff's  affi- 
davit of  claim  mentioned,  free  and  clear  of  all  right, 
title,  interest,  and  equity  of  redemption  of,  in,  and  to 
the  said  premises ;  and  the  Master  is  to  settle  the  con- 
veyance if  the  parties  differ  about  the  same. 


8.  Form  of  Order  of  Sale  on  Claim  by  a  legal  or  equitable 
Mortgagee  or  Person  entitled  to  a  Lien. 

In  Chancery. 

[Lord  Chancellor], 

[Vice-Chaticellor  of  England,  or  Vice-Chancel  lor, 
naming  ///m], 
or, 
[Master  of  the  Rolls]. 

Date. 

Between  A.  Z?.,  Plaintiff. 
C.  X).,  Defendant. 

Upon  motion,  &c.  [as  in  Form  No.  1]  this  Court 
doth  order,  that  it  be  referred  to  the  Master  of  this 
Court  in  rotation  to  take  an  account  of  what  is  due  to 
the  Plaintiff  for  principal  and  interest  on  the  mortgage 
[or  equitable  mortgage  or  lieti]  in  the  Plaintiff's  claim 
mentioned  :  And  it  is  ordered,  that  it  be  referred  to 
the  Taxing  Master  in  rotation  to  tax  the  Plaintiff  his 
costs  of  this  suit:  And  upon  the  Defendant  paying  to 
the  Plaintiff  what  shall  be  reported  due  to  him  for 
principal  and  interest  as  aforesaid,  together  with  the 
said  costs,  within  six  months  after  the  said  Master  shall 
have  made  his  report,  at  such  time  and  place  as  the 
said  Master  shall  appoint,  it  is  ordered,  that  the  Plain- 
tiff [do  reconvey  the  moii gaged  premises  in  the  Plaintiff^ s 

affidax)it 
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affidcmt  of  claim  mentioned^  free  and  clear  of  all  incum'  IS50. 
trances  done  by  him^  or  any  claiming  by^  from^  or  under 
him^  and]  do  deliver  up  all  deeds  and  writings  in  his 
custody  or  power  relating  thereto,  upon  oath,  to  the 
Defendant,  or  to  whom  he  shall  appoint;  but  in  de- 
fault of  the  Defendant  paying  to  the  Plaintiff  such 
principal,  interest,  and  costs  as  aforesaid,  by  the  time 
aforesaid,  then  it  is  ordered,  that  the  said  mortgaged 
premises  [or  the  premises  subject  to  the  said  equitable 
mortgage  or  lien]  be  sold,  with  the  approbation  of  the 
said  Master  :  And  it  is  ordered,  that  the  money  to  arise 
by  such  sale  be  paid  into  Court  to  the  end  that  the 
same  may  be  duly  applied  in  payment  of  what  shall  be 
found  due  to  the  Plaintiff  for  principal,  interest,  and 
costs  as  aforesaid;  and  this  Court  doth  reserve  the 
consideration  of  all  further  directions  until  after  the 
said  Master  shall  have  made  his  report. 


9.  Foiin  of  an  Order  for  "Redemption  on  Claim  by  Person 

entitled  to  redeem* 

In  Chancery. 

[Lord  Chancellor], 

[Vice-Chancellor  of  England,  or  Vice-Chancellor, 
naming  Aim], 

[Master  of  the  Rolls]. 

Date. 

Between  A.  A,  Plaintiff. 
C.  D,i  Defendant. 

Upon  motion,  &c.  [as  in  Form  No.  1]  this  Court 
doth  order,  that  it  be  referred  to  the  Master  in  rotation 
to  take  an  account  of  what  is  due  to  the  Defendant  for 
principal  and  interest   on   his   mortgage  [or  equitable 

c  2  mortgage 
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1850.  morlgage  or  lien]  in  the  Plaintiff's  claim  mentioned: 
And  it  is  ordered,  that  it  be  referred  to  the  Taxing 
Master  in  rotation  to  tax  the  Defendant  his  costs  of 
this  suit:  And  upon  the  Plaintiff  paying  to  the  Defend- 
ant what  shall  be  reported  due  to  him  for  principal  and 
interest,  together  with  such  costs,  when  taxed,  witliin 
six  months  after  the  said  Master  shall  have  made  his 
report,  at  such  time  and  place  as  the  said  Master  shall 
appoint,  this  Court  doth  order,  that  the  Defendant  do 
reconvey  the  mortgaged  premises  [or  deliver  up  posses^ 
sion  of  the  properttf  subject  to  the  equitable  mortgage  or 
lien]  in  the  Plaintiff's  claim  mentioned,  free  and  clear 
from  all  incumbrances  done  by  him,  or  any  claiming 
by,  from,  or  under  him,  and  do  deliver  up  all  deeds 
and  writings  in  his  custody  or  power  relating  thereto^ 
upon  oath,  to  the  Plaintiff  or  to  whom  he  shall  appoint, 
but  in  default  thereof  the  Plaintiff's  said  claim  is  to 
stand  dismissed  out  of  this  Court,  with  costs,  to  be 
taxed  by  the  said  Taxing  Master,  and  to  be  paid  by 
the  Plaintiff  to  the  Defendant. 


1 0.  Form  of  Order  of  Reference  ofTitle^  on  Claim  of 
Person  seeking  Specijic  Performance. 

In  Chancery. 

[Lord  Chancellor], 

[Vice-Chancellor  of  England,  or  Vice- Chancellor, 
namng  him\ 
or^ 
[Master  of  the  Rolls], 

Date. 

Between  A.  A,  Plaintiff. 

C  D.y  Defendant. 

Upon  motion,  &c.  [o^  in  Form  No.  1]  this  Court  doth 

order. 
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order,  that  it  be  referred  to  the  Master  of  this  Court  in  1850. 
rotation  to  enquire  whether  a  good  title  can  be  made  to 
the  property  comprised  in  the  agreement  in  the  said 
Plaintiff's  claim  mentioned ;  and  in  case  the  said  Master 
shall  be  of  opinion  that  a  good  title  can  be  made,  it  is 
ordered,  that  he  do  state  at  what  time  it  was  first  shewn 
that  such  good  title  could  be  made;  and  this  Court  doth 
reserve  the  consideration  of  all  further  directions,  and  of 
the  costs  of  this  suit,  until  after  the  said  Master  shall 
have  made  his  report. 


11.  Fottn  of  Order  for  an  Account  of  Pariners/tip  Deal' 
ings  and  Tramaciions  on  Claim  of  Person  entitled  to 
the  Account. 

In  Chancery. 
[Lord  Chancellor], 

[Vice-Chancellor  of  England,  or  Vice-Chancellor, 
naming  him\y 
or, 
[Master  of  the  Rolls]. 

Date. 

Between  A.  J3.,  Plaintiff. 

C.  D;  Defendant. 

UjKjn  motion,  &c.  las  in  FotTn  No.  1]  this  Court  doth 
order,  that  it  be  referred  to  the  Master  of  this  Court  iu 
rotation  to  take  an  account  of  the  partnership  dealings 
and  transactions  between  the  Plaintiff  and  the  Defendant 
from  the  day  of  :  And  it 

is  ordered,  that  what  upon  taking  the  said  account  shall 
be  found  due  from  either  of  the  said  parties  to  the  other 
of  them  be  paid  by  the  party  from  whom  to  the  party  to 
whom  the  same  shall  be  found  due ;  [and  this  Court  doth 

reserve 
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1850.  reserve  the  consideration  of  all  further  directions,  and  of 
the  costs  of  this  soit,  until  after  the  said  Master  shall 
have  made  his  report.] 


12.  Form  of  an  Order  on  Claim  by  a  Person  claiming  to 

use  the  Kame  of  his  Trustee. 

In  Chancery. 

[Lord  Chancellorjv 

[  Vice-Chanciellor  of  England,  or  Mce-Chancellor, 
naming  him^ 
or^ 
[Master  of  the  Rolls]. 

Date. 

Between  A.  Z?.,  Plaintiff. 

C.  Z).,  Defendant. 

Upon  motion,  &c.  [as  in  Form  Ao.  1 J  this  Court  doth 
order,  that  the  Plaintiff  be  at  liberty  to  use  the  name  of 
the  Defendant  in  prosecuting  the  action  at  law  in  the 
Plaintiff's  claim  mentioned,  on  indemnifying  the  Defend- 
ant against  the  costs  of  such  action :  And  it  is  ordered, 
that  it  be  referred  to  the  Master  of  this  Court  in  rotation 
to  settle  the  indemnity  to  be  given  by  the  Plaintiff  to  the 
Defendant,  in  case  the  parties  difier  about  the  same. 
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1850. 
13.  Farm  of  Order  on  Claim  for  the  Appointment  of  new      ^^^^^^ 

Trustees. 

In  Chancery. 
[Lord  Chancellor], 

[Vice-Chancellor  of  England,  or  Vice-Chancellor, 
tiaming  Am], 
or, 
[Master  of  the  Rolls]. 

Date. 

Between  A.  J5.,  Plaintiff*. 

C.  D.f  Defendant. 

Upon  motion,  &c  [as  in  Form  No,  1]  this  Court  doth 
order,  that  it  be  referred  to  the  Master  of  this  Court  in 
rotation  to  appoint  proper  persons  to  be  new  trustees 
under  the  indenture  [or  xvill  or  other  instrument^  in  the 
Plaintiff*'s  claim  mentioned,  in  the  place  of  [or  to  act  in 
conjunction  tviM]  the  Defendant :  And  it  is  ordered,  that 
the  Defendant  do  convey  [assign  or  transfer']  the  trust 
fund  or  property  [referring  to  if]  to  such  new  trustees  [or 
so  as  to  vest  the  same  in  such  new  trustees  jointly  with  him- 
^ffi  upon  the  trusts  of  the  said  indenture  [or  will  or 
other  document]^  or  such  of  them  as  are  now  subsisting 
and  capable  of  taking  effect,  and  they  are  to  declare  the 
trust  thereof  accordingly,  such  conveyance  [or  assign- 
ment]  to  be  settled  by  the  said  Master,  in  case  the  par- 
ties diff*er  about  the  same:  [And  it  is  ordered^  that  the  To  be  omitted 
Defendant  do  deliver  over  to  such  new  trustees  all  deeds  jnfLite^^  ^ 

and  writings  in  his  custody  or  power  relating  to  the  said  charities.    To 
.      .  .    -.  be  omitted 

trust  property.]  ^here  the 

COTTENHAM,  C  Defendant  is 

_  -air    T>  continued  a 

L«ANGDALE,  M.  R.  trustee. 

Lancelot  Shadwell,  V.  C.  E. 

J.  L.  Knight  Bruce,  V.  C. 

James  Wigram,  V.  C. 
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ORDER  OF  COURT, 

Monday,  the  Srd  day  of  June,  1850. 

The  Right  Honourable  Charles  Christopher 
Lord  Cottenham,  Lord  High  Chancellor  of 
Great  Britain,  by  and  with  the  advice  and 
assistance  of  the  Right  Honourable  Henry 
Lord  Langdale,  Master  of  the  Rolls,  the 
Right  Honourable  Sir  Lancelot  Shadwell, 
Vice-Chancellor  of  England,  the  Right  Honour- 
able the  Vice-Chancellor  Sir  James  Lewis 
Knight  Bruce,  and  the  Right  Honourable 
the  Vice-Chancellor  Sir  James  Wigram,  doth 
HEREBY,  in  pursuance  of  an  Act  of  Parliament 
passed  in  the  fourth  year  of  the  Reign  of 
Her  present  Majesty,  intituled  "  An  Act  for 
facilitating  the  Administration  of  Justice  in 
the  Court  of  Chancery,"  and  of  an  Act  passed 
in  the  fifth  year  of  the  reign  of  Her  present 
Majesty,  intituled  "  An  Act  to  amend  an  Act 
of  the  Fourth  Year  of  the  Reign  of  Her  present 
Majesty,  intituled  *An  Act  for  facilitating 
the  Administration  of  Justice  in  the  Court  of 
Chancery,' "  and  of  an  Act  passed  in  the  eighth 
and  ninth  years  of  tHe  reign  of  Her  present 
Majesty,  intituled  "  An  Act  for  amending  cer- 
tain Acts  of  the  Fourth  and  Fifth  Years  of 
the  Reign  of  Her  Majesty,  for  facilitating  the 
Vol,  I.  d  Admin- 
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1850.  Administration  of  Justice   in  the   Court  of 

Chancery,  and  for  providing  for  the  Discharge 
of  the  Duties  of  the  Subpoena  Office  after  the 
Death,  Resignation,  or  Removal  of  the  present 
Patentee  of  that  Office,"  and  in  pursuance 
and  execution  of  all  other  powers  enabling 
him  in  that  behalf  order  and  direct.  That 
all  and  every  the  Rules,  Orders,  and  Directions 
herein-after  set  forth,  shall  henceforth  be  and 
for  all  purposes  be  deemed  and  taken  to  be 
General  Orders  and  Rules  of  the  High  Court 
of  Chancery,  viz. :  — 

L  ETenr  decree  or  order  of  reieffenoe  is  to  be  brought 
into  the  Master's  CMBce  by  the  party  hariog  the  carriage 
thereof  within  ten  days  after  the  same  shall  have  been 
passed  and  entered,  and  in  de&ult  thereof  any  other 
party  to  the  cause  or  matter  is  to  be  at  liberty  to  brii^ 
in  the  same,  and  soch  party  shall  hare  the  carriage  of 
the  proceedings  under  soch  decree  or  order,  unless  the 
Master  shaO  otherwise  specially  direct. 

II.  If  upon  the  warrant  taken  oat  ibr  coosideriiig  the 
decree  or  order  of  refetenoe,  or  at  any  time  dorii^  the 
reference,  it  shall  appear  to  the  Master,  with  respect  to 
the  whole  or  any  portioD  of  the  proceedii^s,  that  the 
interests  of  the  parties  can  be  classified,  he  is  to  be  at 
IBierty  to  require  the  persons  coostituting  each  or  any 
class  to  be  represented  by  the  same  solicitor ;  and  if  the 
parties  constilnting  such  dass  cannot  agree  upon  the 
solicitor  to  represent  them»  the  Master  ts  to  be  at  liberty 
to  nominate  such  solicitor  ibr  the  purpose  of  the  pro- 
ceedings  before  him ;  and  if  any  of  the  parties  coo- 
stitntii^  soch  dass  shall  dcdine  to  authoriae  the  solicitor 
so  nominated  to  act  ibr  him»  and  shall  insist  upon  btiog 

rcfMresentcd 
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represented  by  a  diflerent  solicitor)  such  party  shall  1850. 
personally  pay  the  costs  of  his  own  solicitor  of  and  re- 
lating to  the  proceedings  before  the  Master  with  respect 
to  which  such  nomination  shall  have  been  made,  and  all 
such  further  costs  as  shall  be  occasioned  to  any  of  the 
parties  by  his  being  represented  by  a  different  solicitor 
from  the  solicitor  so  to  be  nominated. 

IIL  The  arrangement  and  regulation  of  the  course 
of  proceedings  under  each  reference  are  to  be  wholly 
subject  to  the  control  and  direction  of  the  Master,  and 
the  Master  is  to  proceed  with  the  reference  made  to 
him  as  speedily  as  the  nature  thereof,  and  the  business 
of  the  office  will  allow. 

IV.  The  duration  of  warrants  to  proceed  upon  any 
reference  before  the  Master,  is  not  to  be  limited  to  an 
hour,  or  any  other  period  of  time ;  and  the  proceedings 
upon  any  warrant  are,  as  far  as  possible,  to  be  continued 
consecutively  from  hour  to  hour,  and  from  day  to  day^ 
until  the  same  shall  be  completed,  but  not  so  as  to  cause 
unreasonable  delay  in  other  causes  or  matters  depend- 
ing before  the  Master ;  and  the  Master  shall  therefore 
be  at  liberty  to  adjourn  the  further  hearing  of  any 
matter  or  thing  before  him,  to  such  future  day  as  he 
shall  think  fit ;.  and  on  every  such  adjournment  the  par- 
ties shall  be  obliged  to  attend  without  a  further  warrant, 
unless^  the  Master  shall  otherwise  direct. 

V.  Tlie  Master  shall  give  priority,  as  far  as  may  be, 
to  exceptions  for  insufficiency,  impertinence,  and  scan- 
dal, and  to  matters  and  applications  under  3  &  4  Will.  4> 
c.  94,  &  13,  and  the  Orders  made  in  pursuance  thereof, 
and  to  any  other  matters  or  applications  requiring  im- 
mediate despatch. 

d  2  VI.  The 
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1850.  VI.  The  Master's  power  to  proceed  ex  partem  in  case 

oF  the  non-attendance  of  any  party  on  any  warrant,  shall 
extend  to  the  case  of  his  non-attendance  upon  any  ad- 
journment of  any  warrant. 

VII.  The  Master's  power  to  award  costs  in  case  of 
the  non-attendance  of  any  party  upon  any  warrant,  is  to 
extend  to  the  case  of  his  non-attendance  upon  any  ad- 
journment of  any  warrant  to  a  fixed  time. 

VIII.  In  all  cases  when  a  proceeding  has  been  un- 
duly delayed,  by  reason  of  the  neglect  of  any  party  or 
his  solicitor,  the  Master  shall  in  the  first  report  which 
he  shall  make  on  the  subject-matter,  in  respect  of  which 
such  proceeding  has  been  unduly  delayed,  state  specially 
to  the  Court  the  circumstances  of  such  delay,  in  order 
that  the  Court  may  if  it  shall  so  think  fit,  in  addition  to 
and  notwithstanding  any  costs  which  the  Master  may 
have  certified  to  be  paid  in  the  course  of  the  proceedings 
before  him,  make  such  further  Order  in  respect  thereof 
as  justice  shall  require. 

IX.  If  it  shall  appear  to  the  Master  that  any  state 
of  facts,  affidavit,  or  other  proceeding  before  him,  con- 
tains statements  which  are  impertinent  or  of  unnecessary 
length,  he  shall  be  at  liberty  (without  any  application 
made  to  him  for  the  purpose)  to  disallow  such  matter, 
distinguishing  by  his  initials  in  the  margin  the  parts  so 
disallowed ;  and  he  shall  cause  a  Memorandum  of  his 
having  dballowed  such  impertinent  matter  to  be  in- 
dorsed on  the  Office  Copies  of  the  draft  of  his  report, 
as  to  the  particular  inquiry  on  which  such  state  of  facts, 
affidavit,  or  other  proceeding  shall  have  been  used 
before  him  ;  and  in  the  taxation  of  costs,  no  costs  shall 
be  allowed  to  the  parties  by  or  on  whose  behalf  such 
state  of  facts,  affidavit,  or  other  proceedings  was  brought 

into 
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into  the  Master's  Office,  for  or  in  respect  of  the  matter  1850. 
80  disallowed)  and  the  Taxing  Master  shall  allow  to  the 
other  parties  to  the  suit  or  matter  all  such  costs,  as  have 
been  incurred  by  or  occasioned  to  them  by  reason  of  the 
matter  so  disallowed ;  and  such  costs  shall  be  paid  by 
the  party  by  or  on  whose  behalf  such  state  of  facts, 
affidavit,  or  other  proceedbg  was  so  brought  in. 

X.  In  all  proceedings  before  the  Master,  where  he  is 
attended  by  counsel,  the  allowances  on  the  taxation  of 
costs  in  respect  of  the  fees  to  such  counsel  are  to  be  re- 
gulated upon  the  same  principle  as  if  the  proceedings 
were  before  the  Court. 

XL  The  costs  of  procuring  the  attendance  of  counsel 
before  the  Master  are  to  be  allowed  on  the  taxation  of 
costs  as  between  party  and  party,  in  all  cases  in  which 
the  Master  shall  certify  such  attendance  to  be  proper, 
and  in  no  other  case. 

XII.  In  case  of  the  absence,  from  illness  or  other- 
wise, of  any  Master  to  whom  any  cause  or  matter  is 
referred,  any  other  Master  may,  with  his  concurrence, 
act  in  the  place  of  the  Master  so  for  the  time  being 
absent;  but  any  Order  or  other  proceeding  to  be  made 
or  had  by  or  before  such  Master  so  acting,  is  to  be 
entered  as  made  or  had  by  or  before  him  for  or  in  the 
place  of  the  Master  to  whom  the  reference  is  made. 

XIII.  The  Masters  are  forthwith  and  from  time  to 
time  to  meet  and  consider  such  additional  Orders  or 
Regulations  as  may  appear  to  them  or  the  majority  of 
tbem  calculated  to  expedite  and  facilitate  the  satisfactory 
transaction  of  the  business  of  the  suitors  in  their  offices ; 
and  to  report  such  additional  Orders  or  Regulations  to 
the  Lord  Chancellor,  to  the  end  that  if  the  same  should 

be 
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1850.  be  approved  by  him^  proper  steps  may  be  taken  for 
such  additional  Orders  or  Regulations  being  adopted 
and  duly  made  general  Rules  and  Orders  of  the  Court. 

XIV.  The  Registrars  are  forthwith  and  from  time  to 
time  to  meet  and  consider  such  Orders  or  Regulations 
as  may  appear  to  them,  or  the  majority  of  them^  cal- 
culated to  expedite  and  facilitate  the  satisfactory  trans- 
action of  the  business  of  the  suitors  in  their  office,  and 
to  report  such  Orders  or  Regulations  to  the  Lord 
Chancellor,  to  the  end  that,  if  the  same  be  approved  by 
him,  proper  steps  may  be  taken  for  such  Orders  or  Re- 
gulations being  adopted  and  duly  made  general  Rules 
and  Orders  of  the  Court. 

XV.  That  this  Order  be  drawn  up  and  entered  by 
the  Registrar  of  the  said  Court. 

(Signed)        Cottenham,  C. 

Langdale,  M.  R. 
Lancelot  Shadwell,  V.  C.  E. 
J.  L.  Knight  Bruce,  V.  C. 
James  W^igram,  V.  C. 
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In  the  Matter  of  the  Joint  Stock  Companies  Winding-up  January  ^5^ 
Act,  1848  (11  &  12  Vict.  c.  45.),  and  of  The  WHEAL  26. 29-  / 
LOVELL  Mining  Company. 

Ex  parte  WYLD. 

npHIS    was   an   application    by  the    Wheal    Lovell  Mining  com- 
"*"    Mining  Company  to  discharge  an  order  made  by   ^^^  ^ 

the  Vice-Chancellor   Knight  Brnce  on  the  petition  of  passing  of  the 

act  1 1  & 
James  fVyldy  and  by  which   his  Honor   directed    the    12  Vict,  c  45. 

con-  ^^  "^^  within 
its  provisions, 

the  intention  of  the  2d  section  being  only  to  bring  the  associations  therein  men- 
tioned within  the  description  and  operation  of  the  1st  section. 

The  provisions  of  this  act  are  not  to  be  used  for  the  purpose  of  settling  contro- 
verted points  between  individual  shareholders  and  the  company.  Thus,  where  a 
company  had  instigated  one  of  its  creditors  to  recover  from  a  defoulting  shareholder 
a  debt  for  which  the  company  was  liable,  the  Court  held  that  the  shareholder  could 
not  proceed  to  obtain  a  conditional  order  for  dissolution  under  the  12th  section  of 
the  act,  and  that  the  circumstances  of  the  case  in  question,  though  falling  within  the 
icope  of  the  6th  section,  afforded  no  test  of  insolvency. 

Vol.  I.  B 
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In  re 
The  Wheal 

LOVBLL 

Mining 
Company. 


conditional  dissolution  of  the  Company  under  the  fol- 
lowing circumstances :  — 

It  appeared  that  the  Wheal  Lovell  Mining  Company 
was  formed  in  the  latter  end  of  1845;  that  it  was  to 
consist  of  500  shares  of  25L  each,  and  was  to  be  con- 
ducted on  the  cost  book  system.    The  Petitioner  James 
Wyld  was  a  subscriber  for  five  shares ;  but,  after  paying 
25/.  in  respect  of  these  shares,  and  upon  finding' that  the 
expenditure  of  the  mine  considerably  exceeded  its  re- 
ceipts, he  declined  to  make  any  further  payments,  and 
expressed  his  desire  to  retire  from  the  Company.   This, 
however,  was  refused  by  the  Company,  except  upon 
the  condition  of  his  paying  all  the  arrears  of  calls  then 
due  from  him.  The  Petitioner  having  declined  to  comply 
with  these  terms,  the  Company  instigated  one  of  their 
creditors  to  proceed  at  law  against  him  for  the  recovery 
of  a  debt  due  from  the  Company  in  respect  of  goods 
supplied  to  them  by  the  creditor.     At  the  date  of  the 
action  the  Petitioner  was  in  arrear  for  calls  in  the  sum 
of  1 15/.,  while  the  debt  for  the  recovery  of  which  the 
action  was  instituted  amounted  to  161/.  2&  8c/.     The  ac- 
tion was  tried  on  the  7th  December  1848,  and  a  verdict 
was  found  against  the  Petitioner. 

The  Ist  section  of  the  Winding-up  Act,  after  referring 
to  the  7th  &  8th  Victoria,  c.  1 1 1.,  intituled  «  An  Act  for 
facilitating  the  winding-up  of  the  Affairs  of  Joint  Stock 
Companies  unable  to  meet  their  pecuniary  Engage- 
ments,'* and  to  the  8th  &  9th  Vict.  c.  98.,  intituled 
'^  An  Act  for  facilitating  the  winding-up  the  Afiairs  of 
Joint  Stock  Companies  in  Ireland  unable  to  meet  their 
pecuniary  Engagements,*'  and  to  the  9th  and  10th  Vict. 
t.  28.,  intituled  **  An  Act  to  facilitate  the  Dissolution  of 
certain  Railway  Companies,*'  enacts  that  the  Act  shall 
apply  to  all  companies,  corporate  or  unincorporate, 

within 
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within  the  provisions  of  either  of  the' two  acts  first  there^ 
inbefore  mentioned  (including  all  companies  existing 
on  the  Ist  day  oi November  1844,  and  which  should  have 
obtained,  or  should  obtain,  a  certificate  of  registration 
under  the  7th  &  8th  Viet.  c.  1 10.,  intituled  <*  An  Act  for 
the  Registration,  Incorporation,  and  Regulation  of  Joint 
Stock  Companies ''),  and  to  all  companies  which  would 
have  been  within  the  provisions  of  either  of  the  said 
two  acts,  if  they  had  not  been  dissolved  or  had  not 
ceased  to  trade  at  the  time  of  the  passing  thereof  re* 
spectivaly,  and  to  all  banking  companies  which  would 
have  been  within  the  provisions  thereof,  if  they  had  not 
be^n  specially  excepted  from  the  provisions  of  the  act 
of  the  7th  &  8th  Vict.  c.  110.,  intituled  as  thereinbefore 
mentioned,  and  to  all  companies  which  under  the  pro- 
visions of  the  said  act  to  facilitate  the  dissolution  of  cer- 
tain railway  companies  should,  before  the  1st  day  of 
Matdi  1848,  have  become  bankrupt,  and  to  all  com^^ 
panics,  associations^  and  partnerships  to  be  formed  after 
the  passing  of  the  act  whereof  the  capital  or  profits  was 
or  were  divided,  or  to  be  divided  into  shares,  and  such 
shares  transferable  without  the  express  consent  of  all 
the  copartners. 


1849. 
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The  3nd  section  enacts  that  all  associations  or  com* 
panics  formed  for  the  purposes  of  working  mines  or  mine-: 
rals,  and  all  benefit  building  societies  other  than  such  as 
were  duly  certified  and  enrolled  under  the  statutes  in  force 
Respecting  such  societies,  shall  be  liable  to  the  operation 
6f  the  act;  provided,  nevertheless,  that  nothing  therein 
Contained  shall  afiect  the  jurisdiction  of  the  Court  of 
Stannaries  in  Cormoalt. 


The  6th  section  specifies  the  several  cases  in  which 
a  petition  for  winding  up  may  be  presented  under  the 
Aet ;  and  the  5th  paragraph  is  in  the  following  terms : 

B  2  "If 
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1849#        <^  If  any  action  shall  have  been  brought  in  any  of  her 

^-^r^^-^     Majesty's  Courts  of  Record  against  any  contributory  of  a 

The  Wheal    company  for  any  debt  or  demand  which  shall  be  due  or 

Mininff       claimed  to  be  due  from  or  by  such  company,  and  such 

Company,     company  shall  not,  within  ten  days    after   notice   in 

writing  by  such  contributory  of  such  action  shall  have 

been  served  upon  the  Company  in  manner  hereinbefore 

directed  with  respect  to  any  judgment  debt,  have  paid» 

secured,  or  compounded  for  such  debt  or  demand,  or 

have  otherwise  procured  such  action  to  be  stayed,  or 

shall  not  have  indemnified  the  defendant  to  his  satisfac* 

tion  against  such  action,  and  all  costs,  damages,  and  ex* 

penses  to  be  incurred  by  him  by  reason  of  the  same.'* 

On  the  SOth  October  1 848,  the  Petitioner  served  the 
manager  of  the  Company  with  the  following  notice: 
—  *'  Wheal  Lovell  Consolidated  Mines  in  the  County  of 
CorrvralU  I,  James  Wyld^  of  No.  454,  West  Strandy  in 
the  county  of  Middlesex^  Elsquire,  under  and  by  virtue 
of  an  act  of  parliament  made  and  passed  in  the  twelfth 
year  of  the  reign  of  Her  present  Majesty,  intituled  '  An 
Act  to  amend  the  Acts  for  facilitating  the  winding-up  the 
Affairs  of  Joint  Stock  Companies  unable  to  meet  their 
pecuniary  Engagements ;  and  also  to  facilitate  the  Dis- 
solution and  winding-up  of  Joint  Stock  Companies  and 
other  Partnerships,'  do  hereby  give  yoa  and  each  of 
you  notice  that  an  action  at  law  in  her  said  Majesty's 
Court  of  Exchequer  of  Pleas  at  WestmiHster  has  been 
commenced  and  prosecuted  against  me  as  a  contributory 
in  the  Wheal  Lovell  Consolidated  Mining  Company,  for 
a  debt  or  demand  alleged  or  claimed  to  be  due  from 
the  adventurers  in  the  said  Wheal  LaveB  Mining  Com* 
pany  to  (the  Plaintifi&  in  the  action)  the  particulars  of 
which  said  debt  or  demand  are  as  hereunto  annexed;  and 
I  Iiereby  farther  give  yoQ  and  each  of  joa  notice  that  un* 
Itm  within  ten^dajs  from  tfie  service  of  ibis  notice  upon 

JQO, 
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you,  you  the  said  Wheal  Lovell  Mining  Company  do  1849. 
not  pay,  secure,  or  compound  for  such  debt  or  demand,  ^"^^^^^^^ 
or  otherwise  procure  such  action  to  be  stayed,  or  do  The  Wheal 
not  indemnify  me  to  my  satisfaction  against  such  action,  r^^^^ 
and  all  costs,  damages,  and  expenses  J  may  hicur  by  Company, 
reason  of  such  action  having  been  commenced  and  pro- 
secuted as  aforesaid,  I  shall  present  a  petition  to  the 
Lord  Chancellor  or  to  the  Master  of  the  Rolls  in  a 
summary  way  for  the  dissolution  and  winding  up,  or  for 
the  winding  up  of  the  affairs  of  the  said  Wheal  Lovell 
Mining  Company.  Dated  this  28th  day  of  October  1848, 
James  Wi/ld.  To  the  Adventurers  in  the  Wheal  Lovell 
Mining  Company.  To  Mr.  William  Carney  their  purser, 
and  to  all  others  whom  it  doth  or  may  in  any  manner 
concern."  Ten  days  having  elapsed  without  any  pro- 
ceedings on  the  part  of  the  Company  being  taken  for 
payment  or  composition  of  the  debt,  or  the  indemnity 
of  the  Petitioner,  he  presented  a  petition  praying  in 
substance  the  dissolution  of  the  Company  either  forth- 
with, or  conditionally  on  the  .nonfulfilment  of  such 
terms,  and  by  such  parties  as  the  Court  should  think 
fit,  or  that  it  might  be  referred  to  the  Master  to  make 
preliminary  inquiries  as  to  the  necessity  or  expediency 
of  the  dissolution  and  winding  up  of  the  said  Company; 
and  that  the  costs  of  and  incident  to  and  consequent 
upon  the  petition  might  be  ordered  to  be  paid  to  him 
in  such  manner  as  to  the  Court  should  seem  fit.  This 
petition  came  on  to  be  heard  before  the  Vice-Chancellor 
Knight  Bruce  on  the  15th  December  1848,  when  his 
Honor  ordered  that  the  Petitioner  should  be  at  liberty 
to  pay  to  the  Plaintiff  in  the  action  his  debt  and  taxed 
costs  in  the  action  without  prejudice  to  any  question ; 
and  that  the  costs  of  the  Petitioner  in  the, action  should 
be  ascertained ;  such  costs  to  be  taxed  by  the  Taxing 
Master  of  her  Majesty's  Court  of  Exchequer  as  between 
solicitor  and  client;  and  that  William  Came  in  the 

B  S  petition 
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1849.       petition  named,  or  the  Wheal  Lovell  Mining  Company, 

I  ^"^T*^"^^     within  ten  days  after  notice  of  such  payment,  and  of 

The  Wheai.   the  amount  paid,  and  also  of  the  amount  of  the  Peti- 

^flinff       tioner's  costs  in  the  action  should  have  been  left  at  the 

Company,     counting-house  of  the  Company,  should  be  at  liberty 

to  pay  to  the  Petitioner  the  amount  of  the  debt  and 

costs,  after  deducting  therefrom  the  sum  of  11 5i!>,  the 

amount  of  the  calls  mentioned  in  the  affidavit  of  WUliam 

Carney  and  that  the  same  should  be  received  and  paid 

without  prejudice  to  any  question  between  the  parties ; 

and  it  was  also  declared  that  in  case  such  payment 

should  not  be  made  by  the  Company  within  the  time 

aforesaid,  the  affairs  of  the  Company  ought  to  be  wound 

up  and  the  Company  dissolved;  and,  in  either  case» 

whether  such  payment  should  be  made,  or  in  default  of 

such  payment,  that  the  Petitioner  should  be  at  liberty 

to  bring  on  the  petition  again  for  hearing  before  the 

Court  as  he  might  be  advised. 

By  an  affidavit  of  Wiliam  Carney  the  manager  ot  the 
mines,  it  appeared  that  the  cost  of  the  purchase  of  the 
mines  amounted  to  11,200/. ;  that  the  first  call  realized 
2500/. ;  that  calls  to  the  extent  of  14,000/.  had  from  time 
to  time  been  made,  and  that  only  585/.,  including  the  1 1 5/. 
so  due  from  the  Petitioner,  remained  unpaid ;  that,  in 
August  1847,  the  Company  was  in  debt  5208/.  155.  9c/. ; 
that  Bfter  payment  of  the  whole  purchase  money  for  the 
mines,  and  the  working  expenses  down  to  July  1848,  there 
only  remained  a  sum  of  1417/.  13;.  \\d*  due  from  the 
Company ;  that  independently  of  the  value  of  the  mines, 
the  engines,  materials,  stock,  and  machinery  of  the  Com-* 
pany  were  worth  6000/. ;  that  the  mines  were  in  an  im-^ 
proving  condition,  and  that  the  Company  was  perfectiy 
solvent ;  that  the  deponent  himself  was  a  holder  of  thirty-* 
three  shares,  and  that  every  member  of  the  Company, 
with  the  exception  of  the  Petitioner,  was  most  desirous  to. 

continue 
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continue  the  Oompany,  and  that  none,  according  to  depo* 
nent^s  belief,  desired  its  dissolution  except  the  Petitioner, 

Mr ^ Bolt  and  Mr.  FoUett^  for  the  Company,  contended, 
first  that,  mining  companies,  in  existence  before  thepassn 
ing  of  11  &  12  Vict.  c.  45.,  were  not  subject  to  its  pro-* 
visions*     Secondly,  even  if  they  were,  that  the  present 
case  was  not  one  to  which  the  act  in  question  was  properly 
applicable.     It  is  clear  that  the  2nd  section  includes 
only  those  mining  companies  which  should  be  formed 
after  the  passing  of  the  act :  it  must  be  read  in  con- 
junction with  the   1st  section,  which,  after  specifying 
the  companies  on   which   the  new  act  is  to  operate, 
declares  that  it  shall  be  applicable  to  ^^  all  companies, 
associations  and  partnerships  to  be  formed  after   the 
passing  of  this  act,  whereof  the  capital  or  the  profits  is 
or  are  divided  or  to  be  divided  into  shares,  and  such 
shares  transferable  without  the  express  consent  of  all 
the  copartners.''    Assuming,  for  the  moment,  that  the 
shares  of  mining  companies,  formed  on  the  cost  book 
system,  are  transferable  without  the  consent  of  all  the 
partners,  which  is  by  no  means  admitted  {Curling  v. 
Flight  (a))^  it  is  obvious  that  these  companies  are  not 
comprehended  within  the  1st  section,  otherwise,  why 
should  they  be  specifically  mentioned  in  the  2nd  secn 
tion  3  the  latter  section  would  have  been  wholly  nuga- 
tory.    If  the  question  is  to  be  decided  by  the  2nd  sec- 
tion only,   any  one  of  a  partnership  of  two  or  three 
might  present  a  petition,  which  would  be  quite  beside 
the  meaning  of  this  act.     With  respect   to   the   dis- 
cretion  vested  in   the  Court,  the   12th  section  enacts 
**  that,  on  the  hearing  of  any  such  petition,  it  shall  be 
lawful  for  the  Court,  if  it  shall  not  think  fit  in  the  first 
instance  to  make  an  order  absolute,   to  require   any 

parties 

(a)  6  Hare,  41.;  S.  C.  9  Phil.  613. 
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parties  to  shew  cause,  within  such  time  as  the  Court 
shall  think  fit,  why  the  Company  should  not  be  dis- 
solved and  wound  up  or  wound  up  under  this  act,  or 
to  make  any  order  for  the  dissolution  and  winding  up 
or  for  the  winding  up  of  such  Company,  conditional  on 
the  non-fulfilment  of  such  terms  and  by  such  parties  as 
the  Court  shall  think  fit,  or  to  refer  it  to  the  Master 
to  make  preliminary  enquiries  as  to  the  necessity  or 
expediency  of  the  dissolution  and  winding  up  or  of  the 
winding  up  of  such  Company :  and  it  shall  be  lawful  for 
the  Court,  in  case  no  sufficient  cause  be  shewn,  or  in 
case  the  terms  of  any  such  conditional  order  be  not 
fulfilled,  or  in  case  it  shall  appear  from  the  Master's 
Report  upon  such  reference  as  aforesaid,  that  the  dis* 
solution  and  winding  up  or  the  winding  up  of  any  such 
Company  under  this  act  is  necessary  or  expedient,  to 
make  such  order  absolute  as  hereafter  mentioned/'  The 
present  is  manifestly  not  a  case  for  the  interference  of  the 
Court  within  the  meaning  and  spirit  of  this  section* 
Prima  facie  it  comes  within  the  letter  of  the  5th  paragraph 
ot  the  5th  section ;  but  that  clause  never  could  have  been 
intended  to  embrace  the  case  of  a  company  having 
recourse  to  the  expedient  of  directing  one  of  their 
creditors  to  sue  adefaulting  member.  The  only  way 
the  12th  section  can  be  brought  to  bear,  is  where  the 
Court  sees  that  the  case,  as  proved  on  behalf  of  the 
Petitioner,  is  such  that  the  Company  ought  to  be  dis- 
solved. The  mere  fact  of  being  within  the  scope  of  the 
12th  section  will  not,  like  the  provisions  of  the  Bank- 
rupt Act  which  are  imperative,  make  it  absolutely  com- 
pulsory to  dissolve :  the  very  reference  to  the  discretion 
of  the  judge  proves  this.  Can  it  be  said  that  non-pay- 
ment of  the  debt  in  this  case  is  proof  of  insolvency, 
and  that,  too,  against  the  evidence  which  has  been 
read  of  the  entire  solvency  of  this  concern  ?  The  ques- 
tion for  the  discretion  of  the  Court  is  whether  it  is  bene- 
ficial 
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ficial  for  all  the  members  of  this  Company' that  it  should 
be  wound  up,  because  there  happens  to  be  a  dispute  be- 
tween them  and  an  individual  shareholder  about  the  non-    The'WHBAt 
payment  of  calls.  ^TP^ 

*   -^  Mining 

Company. 

Mr.  Bacon  and  Mr,  J.  H.  Palmer^  for  the  Petitioner, 
supported  the  decision  of  the  Vice-Chancellor,  and  relied 
principally  on  the  plain  words  of  the  2nd  section :  they 
referred  also  to  the  SSrd^  92nd,  99th,  and  117th  sections. 
They  argued  that  the  1st  section  was  sufficient  to  have 
embraced  mining  companies,  and  that  these  were  spe- 
cially named  in  the  2nd  section,  because^  by  the  Joint 
Stock  Registration  Act  (a),  mining  companies  were, 
among  others,  excluded.  The  18th  section  of  the 
Winding-up  Act  displaces  the  argument  as  to  the  in- 
applicability of  the  act  to  partnerships  of  two  or  three 
persons. 

Mr.  .So?/,  in  reply,  was  directed  by  the  Lord  Chan* 
cellor  to  confine  his  argument  to  the  construction  of  the 
act.  He  contended  that  even  on  the  assumption  that  the 
shares  of  mining  companies,  formed  on  the  cost  book 
system,  are  transferable  without  the  consent  of  all  the 
partners,  it  is  obvious  that  these  Companies  are  not  com- 
prehended within  the  1st  section,  otherwise  why  should 
they  be  specifically  mentioned  in  the  2nd  section  ?  The 
question  is,  is  this  Mining  Company  comprehended  within 
the  7  &  8  Vict.  c.  111?  Clearly  not,  unless  it  can  be 
said  to  be  a  joint  stock  company  within  the  meaning  of 
that  term  in  7  &  8  VicL  c.  110. ;  but,  by  the  63rd  sec- 
tion of  that  act,  mining  companies  are  specially,  and  by 
name,  exempted  from  its  provisions. 


TAe 


(fl)  7  4-8  Fie/,  c.  110. 
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January  29. 


The  Lord  Chancellor. 

The  Company  or  co-partnership  in  question  is  a 
mining  association^  but  which  had  existence  before  the 
passing  of  the  11th  and  12th  VicL  c.  45.,  and,  con« 
sequently^  under  the  first  section  of  the  act^  would  not 
be  included :  it  is  not  included  among  the  companies 
affected  by  the  act  The  first  section  of  the  act  brings 
all  the  companies  affected  by  certain  acts  recited  within 
its  operation ;  and  then  comes  this  general  description : 
*^  and  to  all  companies,  associations,  and  partnersliips 
to  be  formed  after  the  passing  of  this  act,  whereof  the 
capital  or  the  profits  is  or  are  divided,  or  to  be  divided 
into  shares,  and  such  shares  transferable  without  the 
express  consent  of  all  the  co-partners.'*  The  Company 
in  question,  therefore,  would  not  be  within  the  act  un- 
less the  second  section  includes  it. 


Now,  the  second  section  is  in  these  words :  ^^  And 
be  it  enacted,  that  all  associations  or  companies  formed 
for  the  purposes  of  working  mines  or  minerals,  and  all 
benefit  building  societies  other  than  such  as  are  duly 
certified  and  enrolled  under  the  statutes  in  force  re- 
specting such  societies,  shall  be  liable  to  the  operation 
of  this  act." 

It  is  contended  that  this  section  brings  all  companies 
and  all  partnersliips  for  mining  purposes,  whether  they 
answer  the  description  in  the  first  clause  or  not,  within 
what  is  called  the  operation  of  the  act ;  and  the  ques- 
tion which  I  have  to  consider  is,  whether  that  is  the  right 
construction  of  the  second  clause,  or  whether,  as  is  con- 
tended for  on  the  other  hand,  it  is  merely  a  mode  adopted 
by  the  legislature  of  declaring  that  such  associations  are 
to  be  associations  considered  as  among  the  enumerated 
associations  to  be  operated  upon  by  the  act. 

Now, 
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Now,  in  the  first  place,  take  the  very  words  of  the 
act  without  reference  to  the  consequences  that  might 
follow  from  one  construction  or  the  other.  The  first 
section  describes  the  sort  of  companies  that  are  to  be 
the  subjects  of  the  act.  It  therefore  describes  certain 
companies  which  were  within  the  operation  of  prior 
acts,  particularly  the  7th  and  8th  Vid.  cc.  110.  and  111. ; 
and  then  it  uses  those  general  words  confining  the 
(^ration  of  the  act,  as  might  be  expected,  to  such 
companies  as  should  be  formed  after  the  passing  of 
the  act.  One  construction  therefore  contended  for  is 
simply  this;  that  the  second  clause  is. merely  an  addition 
to  the  description  of  company  to  be  affected  by  the  act* 
The  other  construction  is  that  all  companies,  all  part* 
nersbips,  within  one  description  or  another,  provided 
they  relate  to  mining,  are  to  be  within  the  operation  of 
the  act. 
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Now,  taking  the  words  by  themselves,  it  seems  to 
me  much  more  consistent  with  the  terms  of  the  clause 
to  say,  that  this  second  clause  (singularly  framed,  un- 
doubtedly as  it  is,  but  which,  I  think,  is  capable  of 
explanation  by  reference  to  a  former  act)  is  merely  a 
declaration  that  mining  companies  are  to  be  within  the 
operation  of  the  act ;  and,  if  that  be  the  meaning,  it 
is  not  material  in  what  words  that  is  expressed ;  but 
the  very  words  used  are :  ^^  all  associations  and  com- 
panies formed  for  the  purposes  of  working  mines  shall 
be  liable  to  the  operation  of  the  act." 


Now,  as  to  the  operation  of  the  act :  those  who  con- 
tend in  favour  of  the  large  construction  of  this  clause-— 
namely,  that  it  must  include  all  mining  companies— 
would  leave  out  the  first  clause  altogether.  Such  con- 
struction would  leave  all  the  subsequent  clauses  to  ope- 
rate 
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1849.        rote  on  the  Company  in  question ;  but  it  would  exclude 
^^'■''■V"^^     the  first  clause.     What  is  the  first  clause?    The  first 
The  Wheal    clause  is  a  most  important  part  of  the  act,  because  it 
LoYKLL       describes  the  companies  on  which  the  act  is  to  operate ; 
Cotopuij.     it  enumerates  some  by  particular  description,  and  gives 
a  general  description  of  others.     That  being  the  sub- 
ject matter  on  which  the  act  is  to  operate,  the  other 
provisions  are   directory,  and   make   certain  arrange- 
ments for  the  purpose  of  carrying  the  object  of  the  act 
into  effect. 


It  may  be  naturally  said  it  is  singular  that,  the  first 
clause  professing  to  enumerate  and  describe  the  com- 
panies which  are  the  subject  of  the  act,  the  act  should, 
by  a  second  independent  clause,  enumerate  and  describe 
other  companies,  and  say  all  such  companies  shall  be 
under  the  operation  of  the  act ;  and,  if  there  be  nothing 
in  the  prior  acts  to  explain  that,  it  would  have  been  a 
difficult  matter  to  speculate  on  what  it  was  that  gave 
rise  to  that  mode  of  describing  the  companies  that  were 
to  be  operated  on  by  the  act  1 1  &  1 2  Vict.  c.  45.  But, 
by  reference  to  the  former  act,  the  7  8c  8  Vict.  r.  1  ]  0., 
which  directed  the  registration  of  the  companies,  (the 
next  chapter  furnishing  the  means  by  which  those  com- 
panies were  to  be  wound  up,)  we  find  tliat  that  act  ex- 
cludes banking  companies,  and  these,  although  they  are 
not  the  subject  matter  of  the  present  act,  are  all  material 
to  be  considered  in  putting  a  construction  upon  the 
terms  in  question :  it  excludes  banking  companies,  and 
benefit  building  societies  which  are  duly  enrolled  under 
their  own  acts,  and  then,  by  a  totally  distinct  and  in- 
dependent clause,  namely  the  63rd  clause,  it  excludes 
from  the  (^ration  of  that  act  partnerships  for  working 
mines  on  the  cost  book  principle;  and  it  excludes, 
generally,  all  joint  stock  companies  which  have  been 
formed  befoie  the  1st  of  Noixmber  IS44:  so  that  the 
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act  for  registration  oP  these  companies,  by  a  distinct 
clause  from  the  position  in  which  it  stands  in  the  act, 
and  from  the  description  of  companies  to  be  operated  on 
by  the  act,  excludes  mining  companies  of  a  particular 
description ;  that  is,  mining  companies  carried  on  under 
the  cost  book  principle.  Thus,  therefore,  such  mining 
companies  were  not  operated  on  by  the  act  of  the  7  & 
8  Vid.  c.  110.,  nor  were  banking  companies. 


1849. 


In  re 
The  Wheal 

LOVRLL 

Mining 
Company. 


There  is  another  description  of  company  on  which 
it  is  not  very  easy  to  understand  how  tliese  two  acts 
were  intended  to  operate,  —  namely,  benefit  building 
societies  generally,  as  distinguished  from  benefit  build- 
ing societies  duly  enrolled  under  that  particular  act. 
These  are  the  subjects  of  exception  in  the  7  &  8  Vict, 
c.  110. ;  and  that  act  is  followed  by  the  11  &  12  Vict. 
c.  45.  which  proposes  to  make  alterations  in  this  respect, 
and  to  include  and  bring  under  its  operation  certain 
companies  which  were  excluded  from  the  operation  of 
the  prior  act  of  the  7  &  8  Vict.  c.  110. ;  and  for  that 
purpose,  and  in  the  first  clause,  after  providing  that 
this  act  shall  apply  to  all  companies  affected  by  the 
prior  acts,  which  would  not  include  banking  companies, 
and  which  would  not  include  mining  companies  because 
they  are  expressly  excepted,  it  says,  ^^  and  to  all  bank- 
ing companies  which  would  have  been  within  the  pro- 
visions of  the  former  act,"  if  they  had  not  been  spe- 
cially excepted  from  the  provisions  of  the  act  of  the 
7th  and  8th  Vici,  c.llO  ;  so  that  with  regard  to  bank- 
ing companies,  which  are  excepted  out  of  the  first 
act  by  a  distinct  exception,  among  the  enumeration  of 
the  companies  to  be  affected  by  it,  those  the  present 
act  includes  by  distinctly  declaring  that  it  shall  apply 
to  all  banking  companies  which  would  have  been  within 
the  prior  act,  if  they  had  not  been  specially  excluded. 
That  is  the  mode  in  which  it  gets  rid  of  the  exception 

as 
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J  849.        as  to  banking  companies ;  but  the  former  act  also  ex-* 
^T^^^^^^      cepted  those  benefit  building  societies  which  were  not 
The  Wheal    duly  enrolled  according  to  their  particular  acts ;  and 
^7?^^        why  this  act  dealt  with  that  description  of  company^ 
Company,      together  with  mining  companieSf  in  the  second  section, 
does  not  very  clearly  appear;  but  the  second  section 
does  deal  with  that  description  of  companies ;  and,  in- 
asmuch  as  the  7th   and  8th    Vict.  c.  110.   dealt  with 
mining  companies  by  a  separate  clause,  it  appears  to 
have  been  thought  more  consistent  with  the  former  act, 
or  safer,  to  deal  also  with  those  companies  under  a 
separate  clause :  and  then  we  find,  as  the  6drd  section 
of  the  first  act  deals  with  mining  companies,  the  2nd 
section  of  the  Winding-up  Act  also  deals  with  mining 
companies.      This  act,   therefore,   having,   by  distinct 
enumeration  in  the  1st  section,  got  rid  of  the  excep- 
tion as  to  banking  companies,  in  the  2nd  section  de- 
clares that  mining  companies,  and  a  certain  description 
of  building  societies,  shall  also  be  within  the  operation 
of  the  act.     It  appears  to  me  that  this  goes  a  great 
way  to  explain  what  otherwise  would  not  be  very  ex- 
plicable, why  it  was  that  a  distinct  clause,  finding  its 
position  in  the  act  as  it  does  here,  was^  introduced, 
and  goes  a  great  way  to  shew  that  the  act  intended 
to  deal  with  those  mining  companies  as  it  had  clearly 
intended  to  deal  with  the  banking  companies ;  namely, 
to  remove  the  exception  which  had   been  introduced 
into  the   act  of  the   7th  and  8th  Vict.  c.  110.     This 
would  make  the  whole  perfectly  consistent,  and  would 
be  the  same  thing  as  if  the  first  section  of  this  act  had 
dealt  with  these  mining  companies  as  it  has  dealt  with 
the  banking  companies;  and  therefore   treated  them 
as  coming  within  the  enumeration  of  companies  under 
the  operation  of  the  act.     What  would  be  the  effect  of 
the  other  construction  ?    It  would  be  this :  that,  having 
excluded  all  mining  companies  carried  on  under  the 

cost 
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cost  book  principle  from  the  operation  of  the  first  act, 
by  this  act  it  would  include  not  only  all  companies, 
whether  the  shares  were  transferable  or  not,  but  all 
partnerships  whether  having  existed  for  a  great  number 
of  years  or  not,  or  a  new  company  or  not ;  it  would 
include  them  all ;  and  this  was,  necessarily,  the  argu- 
ment on  that  construction  of  the  act.  Any  thing  more 
preposterous  than  this  could  not  be  conceived.  There 
is  nothing  to  confine  or  to  restrict  the  operation  of 
this  act  if  it  applies  to  all  mining  companies :  suppose 
an  old  mining  company,  carried  on  by  two  proprietors 
jointly,  or  any  number  of  parties,  whether  on  the  cost 
book  principle  or  not,  or  in  shares  transferable  with 
the  consent  of  all  the  co-partners  or  not,  it  is  made  the 
test  that  this  act  was  at  once  to  operate  on  all  such 
companies.  That  would  be  a  total  departure  from  the 
whole  scheme  of  this  act  and  the  former  act,  and  would 
be  putting  this  association  on  a  footing  which  is  totally 
inapplicable,  under  this  act,  to  any  other  company. 
If  the  words  are  such  as  are  not  capable  of  being  dealt 
with  in  any  other  way,  whatever  error  might  have  been 
committed,  one  would  be'  bound  to  give  efiect  to  them, 
but  it  is  a  construction  that  one  would  be  very  slow 
and  very  unwilling  to  put,  although  you  might  be 
compelled,  by  the  words,  to  adopt  that  particular  con- 
struction. But  nobody  can  doubt  that  it  would  be 
acting  contrary  to  the  real  intention  of  the  act,  although 
that  intention  may  not  have  been  sufficiently  expressed. 
But  then  would  that  construction  be  consistent  with  the 
words  used?  Would  that  be  putting  the  companies 
under  the  operation  of  the  act  ?  The  operation  of  the 
act  is  to  apply  to  companies  of  a  certain  description, 
new  companies  formed  after  the  passing  of  the  act,  or 
other  companies,  which  are  to  be  ascertained  with  refer- 
ence to  the  acts  recited.  This  mining  company  is  not 
within  the  acts  recited,  and  is  not  a  new  company; 
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therefore  it  would  be  a  company  excluded,  or  rather 
not  included  within  the  description  oF  the  first  section, 
which  declares  what  companies  are  within  the  act.  To 
include  it  within  the  act  would  be  to  put  a  False  con- 
struction on  the  second  clause,  for  the  sole  purpose  of 
doing  that  which  it  is  impossible  to  suppose  the  legis- 
lature intended,  —  namely,  of  operating  on  all  such 
companies  without  any  restriction  or  discretion,  whether 
they  existed  for  any  length  of  time,  or  were  carried  on 
upon  one  principle  or  another.  It  appears  to  me  that 
that  is  not  only  the  obvious  intention  of  the  legislature, 
but  that  it  is  much  more  consistent  with  the  words  used 
(perhaps  not  so  happily  expressed  as  one  could  wish), 
and  with  the  principle  and  the  obvious  meaning  of  the 
act  to  put  the  construction  on  it,  that  the  second  clause 
merely  meant  to  add  to  the  description  of  the  com- 
panies which  were  to  be  affected  by  the  description 
and  operation  of  the  first  clause.  Upon  the  construc- 
tion of  the  act,  therefore,  if  it  had  stood  alone,  I  cer- 
tainly should  think,  much  the  safest  construction  would 
be  to  come  to  the  conclusion  which  I  have  now  ex- 
pressed ;  but  I  confess  that,  if  this  company  had  been 
within  the  provisions  of  the  act,  I  could  not  have  given 
effect  to  the  order  of  the  Vice-Chancellor  as  operating 
on  this  Act. 


Now  the  act  goes  on  professing  to  deal  with  com« 
panics  unable  to  meet  their  pecuniary  engagements. 
Not  only  have  we  that  as  the  title  of  the  act,  but  it  is 
obvious  from  the  whole  structure  of  the  act,  —  it  is  ob- 
vious from  the  injuries  intended  to  be  remedied,  that 
it  was  not  intended  to  deal  with  companies  that  were 
solvent,  carrying  on  their  business,  that  might  be  pros- 
perous, or,  at  least,  could  not  come  within  the  descrip- 
tion of  companies  unable  to  meet  their  pecuniary  en- 
gagements. The  Act  intends,  and,  containing  provisions 

for 
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for  carrying  that  intention  into  effect,  furnishes  the 
means,  in  the  event  of  companies  failing  to  answer  the 
purpose  for  which  they  were  created,  of  facilitating  the 
recovery  of  debts  owing  to  those  who  have  debts  due 
from  such  companies,  and  of  doing  justice   between 
shareholders,  some  of  whom^ight  be  called  on  to  pay 
the  obligations  of  the  company  beyond  their  share  of 
the  responsibility.     The  object  of  this  act,  and  of  the 
former  act  (a),  was  to  afford  some  test  by  which  it 
should  be  ascertained,  whether  the  company  did  or 
did  not  fall  within  the  description  of  a  company  un- 
able to  meet  their  pecuniary  engagements:  in  short, 
a  sort  of  act  of  bankruptcy  of  the  company.     The 
former  act  dealt  with  it  as  an  act  of  bankruptcy,  called 
it  an  act  of  bankruptcy,  and  provided  certain   tests. 
The  same  identical  tests  that  are  applied  to  traders 
as  evidence  of  their  insolvency  are  applied  as  tests  in 
the  case  of  companies ;  and,  in  the  event  of  the  test 
being  applied,  and  the  company  not  being  able  to  abide 
that  test,  it  considers  that  as  an  act  of  bankruptcy  in 
effect,  and,  therefore,  subjects  the  company  to  the  oper- 
ation of  the  provisions  for  winding  up  the  concern. 
But  all  those  tests  are  simply  for  the  purpose  of  coming 
to  a  safer  conclusion  as  to  whether  a  company  does, 
or  does  not,  fall  within  the  description  of  companies 
whose  affairs  require   winding  up,  and  as   to  whom, 
therefore,  the  policy  of  the  act  was  intended  to  apply. 
Now  among  others  tests  proposed  is  one  of  a  creditor 
having  a  judgment  against  a  company,  demanding  pay- 
ment, and  the  company  not  paying  after  a  certain  length 
of  time;  the  company  having  the  opportunity  of  paying 
the  judgment  debt  if  they  please,  if  they  do  not  pay  that 
debt  so  ascertained  to  be  a  lawful  debt  by  the  judgment, 
it  is  assumed  they  cannot.     That  is  assumed  as  (i  very 
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1849  fidr  test  under  the  circnmstances  to  which  the  act  was 
^^^^^^  mtended  to  apply.  But  following  that,  another  provision 
The  Whbal    is  necessarily  and  properly  introduced,  namely,  that  if 

Biinfa^  '^  creditor  thinks  proper  to  sue  an  individual  share* 
.Compui/.  holder  and  recovers  a  judgment,  or  shall  be  in  the  course 
of  recovmng  his  judgmen^against  that  individual  share* 
holder,  the  shareholder  being  so  called  upon  to  pay,  or 
liable  to  pay  more  than  he  ought  to  pay,  is  then  au* 
thorised  to  apply  to  the  company  to  relieve  him  from 
this  liability ;  and  if  the  company  do  not  within  a  cer- 
tain time  relieve  him  from  the  liability,  that  also  is  con- 
sidered as  a  test  of  the  condition  of  the  company,  and  of 
their  being  in  a  condition  to  require  the  winding  up  of 
their  affairs, — namely,  that  they  are  not  in  a  position  to 
meet  their  pecuniary  engagements.  Now  if  these  cir- 
cumstances occur  where  the  test  does  not  at  all  prove 
the  point  under  investigation, — if  these  fiurts  occur,  but 
afford  no  proof  of  the  insolvency  of  the  company,  or  of 
their  being  unable  to  meet  their  pecuniary  engagements, 
in  such  a  case  the  act  loses  the  test  which  was  intended 
to  be  applied ;  and  then  the  question  is,  whether  the 
Court,  exercising  a  discretion — for  so  ample  a  discretion 
is  given  —  would  be  right  in  exercising  its  discretion, 
and  putting  the  act  into  operation  upon  such  a  test, 
while  the  circumstances  stated  do  not  come  up  to  that 
which  is  required  to  be  proved  before  the  company 
ought  to  be  subjected  to  the  operation  of  the  act 

Now  in  this  case  do  the  facts  prove  what  the  act 
intended  should  be  established  by  the  test,  before 
the  discretion  of  the  Court  should  be  exercised  for 
the  purpose  of  bringing  a  company  within  the  opera- 
tion of  the  act?  Here  is  a  quarrel  between  the  share- 
holder and  the  company.  The  shareholder  having 
bought  certain  shares,  —  and  whether  for  a  good  reason 
or  a  bad  reason  is  quite  immaterial,  but  having,  for 
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some  reason  or  other,  declined  to  pay  the  future  calls,-— 
the  company  says,  **  You  must  pay  those  calls : "  he 
says,  '<  I  will  not  pay  those  calls :  I  insist  upon  it,  I 
have  a  right  to  retire  from  the  company  without  any 
obligation  to  pay  the  calls  that  have  been  made/'  That 
is  the  contest  between  the  company  and  the  shareholder. 
Now  the  shareholder,  taking  the  statement  from  his  own 
affidavit,  considers  that  the  action  brought  by  the 
creditor  was  not  brought  by  the  creditor  for  his  own 
purposes  to  recover  the  debt  which  he  claims  against 
the  company,  but  that  he  was  s^t  on  by  the  company, 
or  the  officers  of  the  company,  for  the  purpose  of  in- 
directly compelling  this  shareholder  to  pay  his  calls, 
that  18  to  say,  to  create  a  claim  by  him  against  the 
company  which  they  might  set  off  against  the  calls 
which  they  demanded  from  him ;  and,  according  to  his 
own  represaatation,  that  was  the  reason  why  this  action 
was  brought  against  him.  He  takes  the  course  which 
the  act  prescribes,  of  giving  notice  to  the  company; 
as  a  matter  of  course,  if  that  was  their  purpose,  and 
the  shareholder  is  right  in  supposing  that  was  the  ob- 
ject of  the  action,  they  do  not  regard  the  notice,  be- 
cause they  intended  the  creditor  should  recover  judg- 
ment against  the  shareholder,  and  then  to  tell  him,  we 
will  not  reimburse  you  without  deducting  the  amount 
of  the  calls,  thus  obtaining  payment  of  the  calls  by 
deducting  them  from  the  debt  to  which  they  were  liable. 
That  was  the  course  suggested.  The  terms  of  the  act 
are  complied  with,  because  here  is  an  action  brought 
by  a  creditor  of  the  company  against  a  shareholder ; 
there  is  notice  given  by  the  shareholder  to  the  com- 
pany; and  so  far,  in  point  of  fact,  the  test  arises  which 
the  act  intended  should  be  considered  a  fair  criterion 
of  the  position  of  the  company.  That,  however,  is  not 
what  the  act  intended :  the  act  intended  all  this  trans- 
action 88  a  test  of  insolvency  and  of  incapacity  in  a 
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1849*       company  [to  meet  their  engagements;  but,  in  fact,  the 

^■^V^^     transaction  here  does  not  prove   it  at  all:  the  whole 

The  Wheal    machinery  is  adopted  for  a  totally  different  purpose, 

*J?y?^^       and  has  no  reference  whatever  to  the  capacity  or  in- 
Mining  '^      •' 

Company. '  cupacity  of  the  company  to  pay  their  debts.  I  have 
that,  not  from  the  statement  of  the  company,  but  from 
the  statement  of  the  shareholder  who  represents  that, 
making  that,  it  is  true,  as  a  ground  of  complaint  against 
the  company,  but  by  so  doing  he  keeps  them  out  of  the 
operation  of  the  act  which  he  has  endeavoured  to  en- 
force. 

Then  comes  the  question  of  discretion  which  the  act 
gives  the  Court,  as  to  whether  it  will  or  will  not  put  the 
act  into  operation  against  the  company.  The  12th  sec- 
tion provides  '*  that,  on  the  hearing  of  any  such  petition, 
it  shall  be  lawful  for  the  Court,  if  it  shall  not  think  fit, 
in  the  first  instance,  to  make  an  order  absolute,  to  re- 
quire the  parties  to  shew  cause,  within  such  time  as  the 
Court  shall  think  fit,  why  the  company  should  not  be 
dissolved  and  wound  up :  '*  and  then  it  .provides  that 
it  shall  impose  any  terms  it  thinks  just,  or,  if  it  thinks 
right,  '^  to  refer  it  to  the  Master  to  make  preliminary 
enquiries  as  to  the  necessity  or  expediency  of  the  dis- 
solution and  winding  up,  or  of  the  winding  up,  of  such 
company;  and  it  shall  be  lawful  for  the  Court,  in 
case  no  su£Scient  cause  be  shewn,  or  in  case  the  terms 
of  any  such  conditional  order  be  not  fulfilled,  or  in  case 
it  shall  appear  from  the  Master's  report  upon  such  re- 
ference as  aforesaid,  that  the  dissolution  and  winding 
up,  or  the  winding  up,  of  any  such  company  under  this 
act  is  necessary  or  expedient,  to  make  such  order  ab- 
solute, as  hereafter  mentioned ; "  leaving  it  to  the  dis- 
cretion of  the  Court  either  to  act  immediately  or  to  put 
the  parties  in  a  position  to  relieve  themselves  from  it, 
by  performing  such  terms  as  the  Court  may  think 

right. 
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rightf  or  to  refer  it  to  the  Master  to  enquire  whether,  1849* 
under  the  circumstancesi  it  is  expedient  and  proper,  ^^v^^ 
that  the  company  should  or  should  not  be  wound  tip.  The  Whbal 
Now,  as  to  the  affairs  of  the  Company :  —  it  is  not  easy  nSrdnff 
to  come  to  any  satisfactory  conclusion  on  this  point  Company, 
from  what  is  stated  by  the  purser  of  the  Company. 
There  are  things  stated  in  the  affidavit  not  satisfactory ; 
and  it  does  not  appear  very  distinctly  as  to  what  the 
result  would  be  of  the  figures  stated  in  that  affidavit ; 
but  I  find  no  test  of  insolvency.  If  I  believe  the  purser's 
affidavit,  there  certainly  is  not  only  no  insolvency,  but 
there  is  a  state  of  things  promising  success  for  the  future. 
The  circumstance  of  not  having  paid  a  dividend  on  the 
new  adventure  in  the  mine,  is  no  proof  that  the  affairs 
of  the  Company  are  not  prosperous.  We  know  that 
the  first  expenditure  may  be  very  large,  and  till  that 
expenditure  begins  to  produce  its  fruits,  it  can  hardly 
be  expected  that  a  dividend  should  be  paid  among  the 
shareholders.*  But  the  affidavit  states  that  the  property 
has  increased  to  more  than  the  obligations  of  the  Com- 
pany, and  this  would  shew  a  flourishing  condition.  But 
what  I  am  to  look  to,  is  not  whether  this  affidavit 
shews  a  flourishing  condition  of  the  affairs  of  the  Com- 
pany, but  whether  there  is  any  evidence  before  me  of 
then*  being  in  such  a  state  as,  under  the  provisions  of  the 
act,  to  require  winding  up.  I  do  not  find  that  test  which 
the  act  affords ;  at  least,  it  is  inoperative  under  existing 
circumstances;  and  I  do  not  find  there  is  any  satis- 
factory conclusion  that  it  is  otherwise,  from  any  other 
circumstances  stated.  Being  of  opinion  that  the  second 
clause  has  not  the  construction  contended  for,  the  other 
matter  does  not  arise.  But  there  being  two  grounds,-— 
either  of  which  would  be  sufficient  foundation  for  the 
order  I  make, — I  thought  it  right  for  the  parties  to  be 
aware,  that,  on  both  grounds,  I  am  of  opinion,  this  is 
not  a  case  in  which  it  b  right  to  make  any  order.     And 
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1849.  I  cannot  but  think  it  is  an  error  to  use  this  act  for  the 
^^^^  purpose  of  settling  controverted  points  between  a  share- 
The  Wheal  holder  and  the  Company*  It  was  not  intended  for  that 
HSMne  purpose  at  alh  The  order  appealed  from  uses  it  for  that 
Company,  purpose,  and  decides  that  there  is  to  be  a  set  offj  and 
makes  arrangements  to  setde  the  disputes  between  the 
shareholder  and  the  Company*  There  is  no  snch  object 
in  the  act  The  object  was  on  behalf  of  all  creditors  and 
shareholders,  if  a  case  appeared  which  would  make  it 
expedient  that  the  a&irs  of  the  Company  should  be 
wound  up,  to  make  arrangements  for  that  purpose. 
That  was  the  object  of  the  statute,  and  to  apply  the 
machinery  of  this  statute  for  the  purpose  of  settling  dis« 
putes  about  calls  or  shares,  or  payments  by  the  share- 
holders of  a  Company,  appears  to  be  a  matter  totally 
and  entirely  collateral  to  the  object  of  the  act,  foreign 
from  the  purposes  of  the  act,  and  one,  therefore,  which 
the  Court  would  not  use  the  machinery  of  the  act,  for 
the  purpose  of  carrying  into  effect.  I  think,  therefore, 
the  order  of  the  Vioe-Chancellor  must  be  discharged, 
and  the  petition  before  him  refused. 

On  the  question  of  costs,  the  Lord  Chancellor  ob« 
served  that  he  had  decided  the  case  on  the  construc- 
tion of  the  statute ;  but,  being  of  opinion  that  if  the 
construction  of  the  act  had  been  such  as  the  Petitioner 
contended  for,  he  had  not  a  case  in  point  of  circum- 
stances entitling  him  to  come  to  the  Court,  the  petition 
to  the  Vice-Chancellor  must  be  dismissed  with  costs. 
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Id  the  Matter  of  BENJAMIN  LEWES,  a  Lunatic,      January  26. 

AND 

In  the  Matter  of  the  Act  I  W.  4.  r.  60. 

TN  this  case,  the  Master,  by  his  report,  dated  the  8th  Where  it 

•*"  January  1849,  and  made  in  pursuance  of  an  order  Z^^  J^ 

dated   the  21st  Jtdy  1848,  found  that  the   'Ray.  Ben*  the  lunatic 

jamin  Letoes^  the  lunatic,  was  seised  of  the  mortgaged  of^oi^pS 

hereditaments  and  premises  as  a  trustee  upon  the  trusts  premises,  and 

of  the  will  of  John  Hancock  ;  and  that  he  was  seised  of  ^^^  con-^ 

the  said  hereditaments  and  premises  by  way  of  mortgage  Gained  a  de- 

within  the  intent  and  meaning  of  the  act  1  W.  4.  c,  60. ;  that  effect : 

and  that  he  had  no  beneficial  interest  therein ;  and  that  ^®1^»  *J*^  ^^ 

costs  of  pro- 
he  was  entitled  to  the  sum  due  on  the  mortgage  in  trust  ceedings 

for  Jeremiah  Hancock^  the  son  of  the  said  John  Hancock  ;  ^^^^^  eo* 
and  that  Thomas  James  the  mortgagor  (on  whose  petition  to  obtain  a 
the  order  of  the  21st  July  1848  was  made)  was  entitled  mu^^be^borne 

to  the  equity  of  redemption  in  the  mortgaged  premises.   ^7  ^®  ™<>^* 

gagor. 

The  mortgagor  now  presented  a  petition,  praying, 
in  substance,  a  confirmation  of  the  Master's  report, 
and  that  the  committee  of  the  estate,  or  some  proper 
person,  might  be  appointed  to  receive  the  amount 
found  due  by  the  Master  for  principal  and  interest  in 
respect  of  the  mortgage;  for  a  reconveyance  of  the 
mortgaged  premises,  and  that  the  Petitioner's  costs  of, 
and  incidental  to,  the  order  of  the  21st  Jtdy  1848, 
and  to  the  present  application,  and  consequent  thereon, 
might  be  retained  or  paid  out  of  the  mortgage  money, 
or  out  of  the  estate  of  the  lunatic.  The  indenture  of 
mortgage,  which  bore  date  the  25th  January  1 839,  was 
made  between  the  Petitioner  T.  James  of  the  one  part, 
and  B.  hemes  as  trustee  of  the  will  of  John  Hancock 
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1849.  of  the  other  part,  and  contained  an  express  declara- 
tion, that  the  said  B.  Lewes,  his  executors,  admini- 
strators and  assigns,  should  stand  possessed  of,  and  be 
interested  in,  the  sum  of  money  thereby  secured  upon 
and  for  the  trusts,  intents,  and  purposes,  and  with,  under, 
and  subject  to  the  powers,  provisions,  and  declarations, 
expressed  and  contained  in  and  by  the  last  will  and 
testament  of  John  Hancock  deceased,  or  so  many  of 
them  as  were  then  subsisting  undetermined  and  capable 
of  taking  effect. 

Mr,  fV.  M.  Jamesj  for  the  Petitioner,  relied  upon  the 
authority  o(  Ex  parte  Rtcfiords  {a\  In  re  Townsefid{b); 
and  referred  to  the  judgment  of  the  Vice-Cbancellor 
JVigram  in  King  v.  Smith,  {c) 

Mr,  jR.  fV.  Moorcj  for  Jeremiah  Hancock^  submitted 
that  the  mortgagor  must  bear  the  costs, 

n  Mr.  JE.  G.  Whitey  for  the  committee  of  the  estate,  con- 
tended that  the  costs  ought  to  be  borne  either  by  the 
mortgagor,  or  by  the  cestuique  trust. 

7%^ Lord  Chancellor — ^after  refepring  to  the  express 
declaration  of  trust  contained  in  the  deed  and  to  the 
finding  of  the  Master,  that  the  lunatic  was  a  trustee  of 
the  mortgage — held  that  the  costs,  which  had  been 
occasioned  by  the  lunacy,  ought  not  to  fall  upon  the 
lunatic's  estate,  nor  upon  the  party  beneficially  entitled 
to  the  money,  but  that  they  must  be  borne  by  the  mort- 
gagor. 

(a)  \  J.^W.  864.  (c)  6  Hare,  473. 

(6)  2  rhil,  348. 
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BETWEEN 

His  Royal  Highness  Prince  ALBERT        -  Plaintiff.    January  se, 

^^^  February  8. 

WILLIAM  STRANGE,  JASPER  TOMSETT 
JUDGE,  JASPER  A.  F.  JUDGE,  and  Her  Ma- 
jesty's  ATTORNEY-GENERAL  ^    -  Defendants. 

THE  original  bill  in  this  case  was  filed  on  the  20th  The  right  and 
October  1 848,  by  His  Royal  Highness  Prince  Albert,  "^^^^if  "^ 
against   William  Strange^  a  printer  and  publisher  in  composer  of 
London^  and  Her  Majesty's  Attorney-General.    The  w^e^^of 
other  parties  were  subsequently  made  Defendants  by  literature,  art, 
amendment.    The  bill,  as  amended,  prayed  that  the  such  work 

DefendanU  might  be  ordered  to  deliver  up  to  the  Plain-  unpublished 

_  -  -  11.  and  kept  for 

tiff  all  impressions  and  copies  of  the  several  etchmgs  re*  his  private  use 

specUvely  in  the  bill  mentioned  made  by  the  Plaintiff,  enfi^' 
and  that  the  Defendants,  and  their  servants,  agents  and  owner  to 
workmen,  might,  in  the  meantime,  be  restrained  from  ^^  ^y^^  ^ 
exhibiting  the  gallery  or  collection  of  etchings  in  the  bill  gether,  or  so 
mentioned,  or  any  such  etchings,  and  from  making  or  please,  from 
permitting  to  be  made>  any  engravings  or  copies  of  the  ^b®  J^owledge 
same,  or  any  of  them ;  and  from  in  any  manner  pub-  and  the  Court 

lishing  7^^  ">'^''^e'« 

**  to  prevent  the 
invanon  of  this  right  by  the  publication  of  a  catalogue  contiuning  a  description 
of  such  work. 

The  Court  will  interfere  by  injunction  to  prevent  a  party  availing  himself  in  any 
manner  of  a  title  arising  out  of  a  violation  of  right  or  breach  of  contract  or  con- 
fidence. 

The  cases  in  which  the  Court  refuses  to  interfere  by  injunction  until  the  legal  right 
is  established  at  law  have  no  application  to  cases  in  which  the  Court  exercises  an 
original  and  independent  jurisdiction  to  prevent  a  wrong  arising  from  a  violation  of 
right  or  breach  of  contract  or  confidence. 

A  party  having;,  at  the  suit  of  A.  and  B»^  submitted  to  an  injunction  restraining 
him  firom  publishing  certain  etchings,  the  work  of  A,  and  B.  respectively,  cannot  ob- 
ject to  an  injunction  granted  on  the  application  of  A.  restraining  the  publication  of 
a  catalogue  or  description  of  the  etchings,  on  the  ground  that  it  is  too  extensive, 
as  not  clearly  identifying  which  of  such  etchings  belong  exclusively  to  A, 
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Strange. 


lishing  the  same,  or  any  of  them,  and  from  parting  with 
or  disposing  of  the  same,  or  any  of  them ;  and  that  the 
Defendants,  their  servants,  agents,  and  workmen,  might 
be  in  like  manner  restrained  from  selling,  or  in  any 
manner  publishing,  and  from  printing,  the  descriptive 
catalogue  in  the  bill  mentioned,  or  any  work  being,  or 
purporting  to  be,  a  catalogue  of  the  said  etchings ;  and 
that  all  the  copies  of  the  said  catalogue  in  the  possession 
or  power  of  the  Defendants  might  be  given  up  to  be 
destroyed,  and  for  further  relief. 


On  the  original  bill,  and  the  affidavits  filed  in  sup- 
port of  it,  an  injunction  was,  on  the  20th  October  1848, 
granted  against  the  Defendant  Strange  in  the  terms 
above  prayed.  This  injunction  was  subsequently,  on 
the  6th  Naoember  1848,  extended  to  the  other  Defend- 
ants so  far  as  the  etchings  were  concerned.  The  De- 
fendant Strange  then  put  in  his  answer,  and  having 
done  so,  and  without  raising  any  question  as  to  the 
etchings,  moved,  on  the  7th  December  1 848,  before  the 
Vice-Chancellor  Knight  Bntcej  to  dissolve  the  injunc- 
tion so  far  as  it  restrained  him  from  printing  the  cata- 
logue, or  any  work  purporting  to  be  a  catalogue  of 
the  said  etchings.  The  following  are  the  facts  raising 
the  question  at  issue  between  the  parties.  The  bill 
which  was  amended  and  reamended  (the  passages  in- 
troduced by  amendment  are  distinguished  by  italics) 
stated  that  Her  Majesty  the  Queen  and  the  Plaintiff  re- 
spectively, had  occasionally  for  their  amusement,  made 
drawings  and  etchings,  being  principally  of  subjects  of 
private  and  domestic  interest  to  themselves,  and  of 
which  etchings  they  had  made  impressions  for  their 
own  use,  and  not  for  publication ;  that  for  the  greater 
privacy  such  impressions  bad  been  Jbr  the  most  part 
made  by  means  of  a  private  press  kept  for  that  purpose, 
and  the  plates  themselves  had  been  ordinarify  kept  by 

Her 
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Her  Majesty  under  lock,  and  the  impressions  had  been 
placed  in  some  of  the  private  apartments  of  Her  Ma* 
jesty  at  Windsor,  and  in  such  apartments  only ;  that 
the  Defendants  Strange,  Juige^  and  J.  A.  F.  Judge ^  and 
their  confederates,  had  in  some  manner  obtained  some 
of  such  impressions,  xMch  had  been  surreptitiously  taken 
from  some  of  such  plaieSf  and  had  thereby  been  en- 
abled to  form,  and  had  formed,  a  gallery  or  collec- 
tion a(  such  etchings,  of  which  they  intended  to  make 
a  public  exhibition  without  the  permission  of  Her 
Majesty  and  the  Plaintiff  or  either  of  them,  and 
against  their  will ;  that  the  said  Defendants  and  their 
confederates  had  compiled  and  prepared  a  work 
which*  bad  been  printed  and  published  by  Strange,  of 
which  the  title-page  was  '^  A  descriptive  Catalogue 
of  the  Royal  Victoria  and  Albert  Gallery  of  Etchings 
(then  followed  a  quotation  from  Shakspeare.)  London. 
Every  purchaser  of  this  Catalogue  will  be  presented 
(by  permission)  with  a  fac-simile  of  the  autograph  of 
either  Her  Majesty  or  of  the  Prince  Consort,  engraved 
from  the  original ;  the  selection  being  left  to  the  pur- 
chaser. Price  Sixpence."  The  bill  then  set  out  various 
passages  from  a  preface  or  introduction  to  this  cata- 
logue, containing  general  remarks  laudatory  of  the 
performances  mentioned  in  it.  The  catalogue  itself 
comprised  a  list  of  sixty-three  several  etchings  which 
the  bill  set  out,  together  with  some  examples  of  the  de- 
scriptive and  other  remarks  which  were  under  each 
heading  in  the  catalogue.  The  bill  proceeded  to  state 
that  the  several  etchings  were  so  made  and  from  such 
drawings  as  in  the  catalogue  mentioned ;  that  such  cata- 
logue and  descriptive  and  other  remarks  could  not  have 
been  compiled  or  made  except  by  means  of  the  posses- 
sion of  the  several  impressions  of  the  said  etchings  so 
obtained  and  surreptitiousbf  taken  as  aforesaid ;  that  the 
impreasbns  of  the  said  etchings  were  intended  to  be  for 

the 
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the  privnlc  use  of  Her  Majesty  and  the  Plaintiff  only^ 
and  that  although  copies  of  some  of  them  had  been 
occasionally  and  very  rarely  given  to  some  of  their  per- 
sonal friends  (one  to  one  friend  and  one  to  another),  no 
such  collection  as  that  so  advertised  for  exhibition  was 
ever  given  away  by  them,  or  either  of  them,  or  by  their  or 
either  of  their  permission,  and  no  such  collection  could 
have  been  formed  except  of  impressions  surreptitiously 
and  improperly  obtained.  The  bill  charged  that  as  to  some 
of  smh  impressions  the  same  xvere  produced  and  obtained 
in  thejbllawing  manner,  that  is  to  say,  certain  of  the 
plates  were  given  to  Mr,  Brown,  a  printer  at  Windsor, 
for  the  purpose  of  printing  off'  certain  impressions  thereof 
for  Her  Majesty  and  the  Plaintiff,  and  the  said  Mr. 
Brown  employed  thereon  a  person  of  the  name  of  Mid" 
dleton,  wliOf  without  Mr.  Brown's  consent  or  knowledge, 
and  in  violation  of  the  confidence  reposed  in  him,  toot 
impressions  thereof  for  himself,  and  that  Judge  had 
bought,  or  in  some  manner  obtained,  the  same  from  Mid- 
dleton.  The  Attorney-General  was  made  a  Defendant 
to  the  bill  in  respect  of  the  interest  of  Her  Majesty 
in  the  subject-matter  of  the  suit ;  and  an  information 
was  at  the  same  time  filed  by  the  Attorney-General 
against  the  other  Defendants  to  the  bill,  and  against 
His  Royal  Highness,  with  the  view  of  obviating  any 
objection  which  might  be  taken  on  the  ground  that 
the  property  in  some  portion  of  the  subject-matter  of 
the  suit  was  in  Her  Majesty,  and  not  in  His  Royal 
Highness.  In  this  information  an  injunction  was  ob- 
tained restraining  the  exhibition,  but  not  interfering 
with  the  publication  of  the  catalogue. 


The   application  for   the  injunction  granted   against 
Strange,  on  the  20th  October  1848,  was  supported  by  the 
affidavits  of  His  Royal  Highness,  his  solicitor,  and  Mr. 
Anson.     These  affidavits  confirmed  the  statements  con- 
tained 
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tained  in  the  original  bill,  and  went  to  shew  that,  except 
on  the  occasion  of  some  of  the  plates  being  sent  to  Mr. 
Braamj  a  printer  at  Windsor ^  for  the  purpose  of  taking 
some  impressions  for  the  use  of  Her  Majesty  and  His 
Royal  Highness,  none  of  the  plates  had  been  out  of 
the  custody  of  Her  Majesty  or  the  Prince;  that  no 
such  collection  as  thfit  advertised  for  exhibition  could 
have  been  formed,  except  from  impressions  surrepti- 
tiously obtained  from  the  private  apartments  of  Her 
Majesty.  His  Royal  Highness^  by  his  affidavit,  deposed 
in  the  following  terms  :  —  *^  I  believe,  and  have  no 
doubt,  that  no  such  collection  could  have  been  formed^ 
except  by  impressions  surreptitiously  and  improperly 
obtained,  and  that  the  same  has  been  so  formed.  And 
I  believe,  that  the  Defendant  William  Sirangef  or  his 
confederate  or  confederates,  the  person  or  persons  really 
in  possession  of  the  collection  advertised  for  exhibition, 
must  have  obtained  and  did  obtain  the  same  from  some 
person  or  persons  surreptitiously.  And  I  say,  that,  by 
whatever  means  the  same  were  obtained,  the  exhibition 
of  the  said  etchings,  or  of  any  of  them,  is  without  the 
sanction  and  against  the  wishes  of  Her  Majesty  and 
myself;  and  that  such  exhibition  will  be  in  the  highest 
degree  offensive  to  Her  Majesty  and  myself.  I  say, 
that  I  believe  that  such  catalogue,  and  the  descriptive 
and  other  remarks  therein  contained,  could  not  have 
been  compiled  or  made,  except  by  means  of  the  posses- 
sion of  the  several  impressions  of  the  said  etchings  so 
surreptitiously  obtained  as  aforesaid.'' 


1849. 


Prince 
Albert 

V. 

Strang  B. 


The  Defendant  Strange^  by  his  answer,  filed  on  the 
5th  December  184*8,  after  the  extension  of  the  injunc- 
tion, denied  that  he  had  in  any  manner,  either  surrepti- 
tiously or  otherwise,  obtained  or  possessed  himself  of 
any  impressions  of  the  etchings,  or  copies  of  such  im- 
pressions ;  believed  that  the  Defendant  Judge  purchased 

certain 
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certain  impressions  of  the  etchings  from  Middleion^  one 
only  of  which  etchings  was  sent  to  him  (JStrange)  for 
the  purpose  of  being  mounted,  and,  with  this  ex- 
ception, be  denied  that  any  impressions  were  in  his 
possession  or  power ;  stated  he  was  ignorant  whether 
the  said  Defendants  Judge  and  J.A.F.Judge^  or  either 
of  them,  had,  in  any  manner,  surreptitiously  or  other- 
wise, possessed  themselves  of  any  of  the  impressions 
of  the  said  etchings,  or  of  copies  of  the  same;  believed 
that  the  Defendant  Judge  alone  had  been  enabled  to 
form,  and  had  formed,  a  collection  of  the  etchings ;  said, 
that  about  the  end  of  August  1848,  Judge  called  on 
him,  saying  he  had  a  collection  of  the  etchings,  which 
he  shewed  to  him  {Strange)  in  September^  and  pro- 
posed to  exhibit,  if  Her  Majesty  and  the  Prince  did 
not  object,  at  the  Egyptian  Hall^  or  some  other  pub- 
lic institution  of  equal  respectability,  that  be  (Strange) 
should  advance  the  funds,  and  that  he  and  Ju^e  should 
share  equally  the  profits  of  such  exhibition ;  stated  that 
he  did  not  then  believe  that  the  impressions  had  been 
improperly  obtained,  but,  on  the  contrary,  believed  that 
the  same  bad  come  into  Judgtfs  hands  fairly  and  honestly, 
and  that  after  the  interview  Judge  wrote  the  descrip- 
tive catalogue,  which  he  (^ar^e)  then  printed,  striking 
off  only  fifty-one  copies,  after  which  the  type  was 
broken  up;  believed,  that,  on  the  9th  October  1848, 
Judge^  with  a  view  of  bringing  the  subject  of  the  exhi- 
bition to  the  notice  of  Her  Majesty  and  the  Prince,  and 
of  ascertaining  whether  it  was  objected  to,  sent  copies  of 
the  catalogue  to  them,  and  also  to  the  Duchess  of  Kent^ 
the  King  and  Queen  of  the  Belgians^  and  other  persons ; 
stated  that  the  catalogue  never  had  been  published, 
or  sold,  or  exposed  for  sale,  and  that  the  first  intimation 
he  ever  received  that  the  contemplated  exhibition  was 
disapproved  of  by  Her  Majesty  and  the  Prince,  was  a 
letter  firom  his  son,  in  which  it  was  said  that  Mr.  White^ 
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the  solidtor  of  the  HaintiflP,  had  mentioned  that  &ct,  upon 
which  he  {Strange)  determined  to  take  no  farther  steps  in 
it,  and  to  abandon  the  schemei  which  he  had  accordingly 
done;  denied  that  he  ever  threatened  or  intended  to 
make  sach  exhibition,  or  to  make  any  copies  or  engrav* 
ings  of  the  etchings  without  the  permission  of  Her 
Majesty  and  His  Royal  Highness;  said,  that,  ever 
since  he  became  aware  of  the^objection,  he  was  anxious, 
as  a  loyal  and  dutiful  subject,  in  every  respect  to  comply 
with  the  wishes  of  the  Queen,  not  only  by  abandoning 
the  exhilntion,  but  by  delivermg  up  all  copies  of  the 
catalogue  in  his  power,  as  Her  Majesty  might  direct, 
and  also  by  giving  his  assurance  that  he  would  neither 
sanction  nor  be  a  party  to  any  exhibition  of  the  etchings, 
or  circulation  of  the  catalogue ;  stated  that  with  this  view 
a  correspondence  had  taken  place  between  Mr.  fT.  JET. 
Smiikf  as  solicitor  on  his  behalf,  and  Mr.  White  on  be- 
half of  Her  Majesty  and  the  Prince,  and  that  this  corre- 
spondence  closed,  with  an  ofier  by  him  {Strange)  to  give 
up  all  copies  of  all  the  catalogues,  and  to  undertake 
not  to  publish  the  same  or  any  similar,  if  the  informa- 
tion and  bill  were  dismissed  with  costs,  so  as  to  save 
him  harmless  from  expense,  but  that  this  offer  was  refused 
as  to  costs;  stated  that  he  {Strange)  was  unconscious 
of  having  done  anything  respecting  the  exhibition  and 
catalogue  contrary  to  law,  or  having  acted  otherwise 
than  as  became  a  loyal  and  dutiful  subject  of  Her 
Majesty  the  Queen,  and  that  he  was  both  morally  and 
legally  free  from  all  and  every  the  imputations  of  wrongs 
doing  contained  in  the  bill ;  insisted  that,  as  a  matter 
of  strict  right,  he  was  entitled  to  publish  and  circu- 
late the  catalogue,  and  that  the  Plaintiff  had  no  legal 
right  to  restrain  such  publication ;  said  he  was  willing, 
and  ofiered,  to  forego  whatever  legal  rights  he  might 
have  to  publish  the  catalogue,  and  to  abandon  its  pub* 
I,  and  to  give  up  all  copies  in  his  possession  or 

power 
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power,  if  the  information  and  bill  were  dismissed,  and 
he  were  indemnified  for  all  costs;  insisted  that  His 
Rojal  Highness  Prince  Albert  had  no  right  of  property 
in  any  of  the  drawings  or  etchings,  or  impressions  from 
the  same,  which  had  been  done  or  executed  by  Her 
Majesty  the  Queen  alone,  or  jointly  with  His  Royal 
Highness,  and  that  His  Royal  Highness  had  no  right 
in  this  suit  to  restrain  the  exhibition  or  publication  of 
the  same,  or  any  of  them;  insisted  that  His  Royal 
Highness  ought  to  have  distinguished  what  drawings 
or  etchings,  or  impressions  from  the  same,  he  claimed 
as  bis  own  property ;  and  claimed  tlie  benefit  of  this 
objection  in  the  same  way  as  if  he  bad  pleaded  or  de- 
marred  to  the  bill. 


The  Vice-Chancellor  having,  on  the  16th  January 
1849,  refused  the  application  of  the  Defendant  Strange 
to  dissolve  the  injunction,  the  motion  was  now  renewed 
by  way  of  appeal  before  the  Lord  Chancellor. 

Mr.  Riissellj  Mr.  BoU^  Mr.  fVarren,  and  Mr.  Sidney 
Smith  in  support  of  the  motion. 

The  only  portion  of  the  injunction,  which  is  sought 
to  be  discharged  by  the  present  motion,  is  that  which 
prevents  the  Defendant  Strange  from  printing  and  sell- 
ing the  Catalogue.  The  right  of  the  Plaintifi*  to  this 
injunction  depends  on  the  question,  whether  a  party  can 
be  restrained  from  communicating  to  others  the  result 
of  information,  such  as  that  which  in  this  case  has  been 
acquired  by  the  Defendant  If  the  Court  supports  the 
injunction  granted  by  the  Vice-Chancellor,  it  will  be 
extending  its  interference  in  cases  of  this  kind  further 
than  it  has  ever  yet  done.  It  is  clear  that  property 
may  be  acquired  in  the  work  of  another,  as  in  the  case 
of  an  abridgment  fairly  made  of  an  original  work ; 
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Gyles  V.  Wilcox  (a),  Wilkins  v.  Aikiru  (i)  Here  there 
is  no  question  of  copyright,  and  at  all  events  there  has 
been  a  publication  in  law,  the  Plaintiff  on  his  bill  having 
admitted  the  distribution  of  copies.  The  Catalogue,  the 
right  to  print  and  sell  which  is  denied,  is  the  expression 
of  certain  feelings  and  emotions  awakened  in  the  mind  of 
the  Defendant  by  looking  at  particular  objects  or  works 
of  art.  He  has  a  right  to  communicate  these  feelings,  or 
the  result  of  them,  to  others ;  and  nothing  short  of  con- 
tract can  operate  to  restrain  the  publication  of  ideas  so 
derived.  The  interference  of  the  Court  with  rights  of  this 
kind  has  always  proceeded  on  the  ground  either  of  pro- 
perty or  of  contract,  express  or  implied.  The  present 
case  falls  within  neither  of  these  grounds,  and  the  in- 
junction can  only  be  maintained  by  overlooking  the  dis- 
tinction between  property  in  the  chattels  themselves,  and 
property  in  the  knowledge  of  the  existence  or  attributes 
of  those  chattels.  At  all  events,  this  question  ought  not 
to  be  determined  against  the  Defendant,  without  putting 
the  plaintiff  to  establish  his  right  at  law.  Martin  v. 
Wright  (c),  Saunders  v.  Smith{d)j  Spot tiswoode v. Clarke  {e\ 
^gfy  V*  The  Great  Western  Railway  Company,  {g) 
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So  shadowy  and  evanescent  is  the  nature  of  the 
right  asserted  by  the  Plaintiff,  that  in  fact  there  exists 
no  form  of  action  by  which  the  claim  can  be  sub- 
stantiated. In  truth,  no  right  has  been  here  in- 
fringed, nor  has  the  property  of  any  one  been  in- 
jured,—  "I  light  my  torch  by  your  torch,  you  are 
none  the  poorer."  —  Could  a  pictorial  illustration  of 
an  idea  derived  from  a  poem  be  said  to  be  piracy? 
Clearly  not.      Even  the  representation  of  a  tragedy 

altered 


(a)  2  Atk.  141. 
\h)  17  Ves,  422. 
(c)  6  ^m.  297. 

Vol.  I. 
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le)  2  Phil.  154. 
(g)  Id.  44. 
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altered  and  abridged  for  the  stage  without  the  cqdt 
sent  of  the  owner,  is  not  actionable^  Murray  v.  &li$n 
ton.  (a) 

Without  disputing  the  jurisdiction  of  the  Court  to  in^ 
terfere  oix  the  sole  ground  of  contract,  cases  resting  only 
on  contract  are  very  rare,  the  question  of  property  being 
generally  mixed  with  that  of  contracts  In  the  cfise  of  let- 
ters, unpublished  p^finuscripts,  and  dramatic  perform-* 
finces,  the  Court  has  proceeded  on  the  groupd  of  pro* 
perty.  Gee  y.  Prit^hard  (b)^  P4en  on  It\juncHonSj  p,  d75,, 
JUackfin  v.  EicAardson.{c)  In  4bemeth]f  Vt  Hutchinsot\ {d\ 
which  was  the  case  of  unwritten  le(:tures  orally  deliv^r^d, 
]LiOrd  Eldon  grt^nted  the  injupotiop  on  the  groqnd  both  pf 
property  and  of  implied  contract;  but  here  thei  catalogue 
is  the  creation  of  the  mind  of  the  person  sought  tp  be  in-* 
joined.  In  the  cases  of  Yaoatt  Vf  Winyar4(!s\  Gre^n  v. 
Folgham  (g),  in  reference  to  medical  repipes,  there  hac| 
been  a  direct  breach  of  trust,  {n  the  repent  case  of  Tip^ 
ping  V.  Clarke^  the  facts  of  which  are  stated  ^  Har^,  383| 
the  Vice-Chancellpr,  Sir  J.  Wigram^  observed,  that  ^s  an 
agent  would  not  be  allowed  to  comnnunicatp  the  cpn-r 
tents  of  his  employer's  books  to  another  person,  so,  that 
person  obtaining  such  information  from  the  agent  by 
improper  means,  as  for  instanpe  by  bribery,  pould  not 
thereby  obtain  a  better  right  to  use  it  than  the  agent 
himself  had.  In  the  present  case  nothing  of  this  kind 
exists.  The  case  is  not  put  by  the  plaintiff  pn  any 
principle  of  trust  or  contract,  but  on  property ;  there  js 
nothing  to  shew  contract  or  con^dence.  It  cannot  be 
maintained  that  privacy  constitutes  property,  pr  that  the 
Court  will  interfere  to  protect  the  owner  in  the  enjoy-i 

ment 


(a)  5B.^A.  657. 

(b)  2Swaiui.i02. 

(c)  Amb,  694. 


(d)  3  Law  J.  Chanc.  209. 
{e)  IJ.^W,  394. 
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ment  of  it ;  Chandler  v.  Thompson,  (a)  In  William  M' 
dred?%  case  (b\  Wray  C.  J.  said,  <<  The  law  does  not  give 
an  action  for  such  things  of  delight."  The  general 
principles  by  which  the  Court  should  be  guided  in  \\.% 
interference  in  tbcfc  cases  are  well  laid  down  in  MackeU 
iejfs  Compendium  of  Modem  Civil  LaWt  p.  123  n.  {c) 
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There  is  another  objection  to  this  injunction.  There 
is  no  attempt  to  identify  those  of  the  etchings  mentioned 
in  the  bill  which  belong  to  the  Prince,  the  case  set  up 
by  th^  bill  being  that  some  were  made  by  her  Majestyi 
aud  some  by  the  Prince.  The  Prince  can  have  no  in- 
terest in  those  made  by  Her  Majesty,  8  &  4  Vict,  c,  S. 
s.  2.  The  ipjupction  is,  therefore,  too  extensive.  There 
has  also  been  in  reality  such  a  publication  of  the  etch- 
ings as  would|  in  the  case  of  an  invention,  invalidate  a 
patent. 

The  cases  of  Millar  v,  Taylor  (d\  Thompson  v. 
Sfanhqpe  (e\  Southy  v.  Sherax)od  (g}|  were  also  cited 
nmi  Qommcnt^d  on. 


\^The  Lord  Chancellor  in  the  course  of  the  argu- 
ment remarked  that  the  injunction  was  against  the 

exhibition 


(a)  3  Camp,  80. 

(b)  9  Hep.  58.  h. 

(c)  **  As  n  general  rule,  the 
line  of  demarcatioQ  betwixt  law 
and  ethics  must  bc^  strictly  ob- 
senred,  and  internal  actions  must 
not  be  made  the  objects  of  law. 
This  doctrine  was  fully  recog- 
nised by  the  Romans  ;  whence 
the  maxim  imtema  non  curat, 
pfwtor.  When  this  (imdamental 
disliiietiofi  is  violated,  a  door  is 
opened  at  once  to  the  mcMtf;  in- 
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Jurious  and  arbitrary  invasions 
of  the  rights  of  individuals  by 
the  ruling  power  ;  and,  in  gene- 
ral, wherever  the  judicial  power 
is  allowed  to  encroach  too  far 
on  the  widely  extended  domain 
of  moral  duties,  it  is  in  danger 
of  becoming  inconsbtent  and 
unjust.'* 

(^0  4  Burr.  2803. 

le)  Amb.  737. 

(g)  2  Mer.  435. 
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exhibition  as  well  as  the  catalogue;  that  the  catalogue 
was  an  announcement  of  the  exhibition^  and  that  the 
injunction  as  to  the  exhibition  was  submitted  to.  His 
Lordship  suggested  whether,  it  was  possible  to  contend 
that  the  Defendant  had  a  right  to  announce  to  the  pub- 
lic his  intention  of  violating  a  portion  of  the  injunction.] 


The   Solicitor  General,  Mr.  Serjeant  Tal/burd^  and 
Mr..  TV.  M.  James  for  the  Plaintiff. 

The  interference  of  the  Court  is  not  asked  for  in  this 
case  on  the  ground  of  decorum  or  good  taste,  but  on 
the  general  principle  that  this  Court  will  protect  every 
person  in  the  free  and  innocent  use  of  his  own  pro- 
perty, and  will  prevent  any  one  from  interfering  with 
that  use,  to  the  injury  of  the  owner.  A  man  has  a  right 
of  property  in  the  production  of  his  mind,  and  incident 
to  that  right  is  the  right  of  making  the  same  public. 
In  Millar  v.  Taylor  (a),  which  contains  the  early  law 
on  this  subject,  Mr.  Justice  Yates^  though  differing 
from  the  other  Judges  on  the  question  of  copyright, 
expresses  similar  views  to  those  asserted  by  the  Plaintiff 
in  the  present  case.  He  observes,  p.  2379 :  —  **  Ideas 
are  free.  But  while  the  author  confines  them  to  his 
study,  they  are  like  birds  in  a  cage,  which  none  but 
he  can  have  a  right  to  let  fly :  for,  till  he  thinks  proper 
to  emancipate  them,  they  are  under  his  own  dominion. 
It  is  certain  every  man  has  a  right  to  keep  his  own 
sentiments,  if  he  pleases :  he  has  certainly  a  right  to 
judge  whether  he  will  make  them  public,  or  commit 
them  only  to  the  sight  of  his  friends.  In  that  state,  the 
manuscript  is  in  every  sense  his  peculiar  property ;  and 
no  man  can  take  it  from  him,  or  make  any  use  of  it 
which  he  has  not  authorised,  without  being  guilty  of  a 
violation  of  his  property.  And  as  every  author  or  pro- 
prietor 
(a)  4r  Swr.  2303* 
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prietor  of  a  manuscript  has  a  right  to  determine  \ehether 
he  will  publish  it  or  not»  be  has  a  right  to  the  first  pub- 
lication ;  and  whoever  deprives  him  of  that  priority,  is 
guilty  of  a  manifest  wrong;  and  the  Court  have  a  right 
to  stop  it"     See  also  Donaldsons  v.  Beckett  (a) 
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It  has  been  contended  on  the  other  side^  that  the 
Plaintiff  must  rest  this  injunction  on  a  right  of  pro- 
perty in  the  catalogue.  No  such  right  of  property 
however  in  the  catalogue  is  claimed,  but  the  Plaintiff 
asserts  that  he  has  a  right  to  make  public  the  etchings, 
and  that  the  publication  of  the  catalogue  interferes  with 
that  right.  A  right  of  property  is  not  claimed  in  the 
instrument  of  mischief,  but  in  the  thing  which  is  in- 
jured by  that  instrument.  The  cases  establishing  the 
principle,  that  the  Court  will  interfere  to  protect  the 
right  of  property  in  an  unpublished  work,  are  clear : 
Thompson  v.  Stanhope  (5),  Gee  \.  Pritchard  (c).  Lord 
and  Lady  Perceval  v.  Phipps  (d).  Earl  of  Granard  v. 
Dankin.  (e)  The  cases  of  Yavatt  v.  Winyard^  Green 
V.  Folgham,  Bryson  v.  Whitehead  (g),  and  Ahemethy  v. 
Hutchinson^  all  proceed  on  the  same  principle,  and  shew 
that  this  protection  is  not  confined  to  literary  property. 
In  Southey  v.  Sherwood {h)y  Lord  Eldon  refused  to  in- 
terfere, because  the  work,  the  publication  of  which  was 
sought  to  be  restrained,  was  of  an  injurious  tendency, 
but  his  Lordship  recognised  the  principle  for  which 
the  Plaintiff  contends.  In  the  cases  of  Macldin  v. 
Richardsony  and  Coleman  v.  Wathen  (/),  the  question 
was,  whether  there  had  been  a  publication  or  not,  but 
in  the  present  instance  no  publication  can  be  shewn. 

The 


(a)  4  Burr.  2408. ;  2  Bro.  P. 
C.  129.  {Tom.  ed.) 
{h)  Amb.  737. 

(c)  2Swarut.^2. 

(d)  2V.^B.  19.   , 


{c)  1  Ball  <5-  Beat,  207. 
(g)  1  S.  4-  S,  74. 
(/*)  2  Mcr.  435. 
(i)  5  T.  R.  245, 
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The  acts  done  by  the  Plaintiff  do  not  amount  to  a 
publication :  Duke  of  Qtieensberty  v.  Shebbeare  (a),  Pope 
V.  CurL  (J))  The  fact  is,  that  the  distinction,  between 
what  the  owner  has  made  public  and  what  he  has  not 
made  public,  has  been  lost  sight  of  on  the  other  side. 
The  case  of  Mr.  Abemeihy\  lectures  shews  the  dis- 
tinction. In  Martin  v.  Wright^  where  the  question 
arose  in  reference  to  an  enlarged  copy  which  the  De- 
fendant had  made  of  Mr.  MartMs  picture  of  J3W« 
shazzar^s  Feasf^  and  the  Court  did  not  grant  the  in- 
junction, there  had  been  publication.  In  matters  made 
public,  or  in  themselves  public,  the  principle,  on  which 
the  interference  df  the  Court  is  asked  for  in  this  case, 
does  not  apply. 


The  information,  which  has  been  here  made  use  of  by 
the  Defendant,  was  improperly  obtained ;  either  there 
was  a  breach  of  contract,  or  there  was  a  crime  committed. 
In  neither  case,  could  the  Defendant  obtain  a  title  to 
use  the  information  so  acquired.  Bndgman  v.  Green,  (e) 
In  Abemethy  v.  Hutchinson  (rf),  Lord  Eldon  observed, 
that  **  how  the  gentlemen  who  had  published  the  lec- 
tures came  by  them  he  did  not  know ;  but  whether  an 
action  could  be  maintained  against  them  or  not  on  the 
footing  of  implied  contract,  an  injunction  undoubtedly 
might  be  granted,  because  if  there  had  been  a  breach  of 
contract  on  the  part  of  the  pupil  who  heard  these  lec- 
tures, and  if  the  pupil  could  not  publish  for  profit,  to 
do  so  would  certainly  be  what  tt\is  Court  would  call 
a  fraud  in  a  third  party."  Bryson  v.  Whitehead  {e\ 
Tipping  V.  Clarke  (g),  Cholmondeley  v.  Clinton.  (A) 


(a)  2  Eden,  329. 
\b)  2  Atk.  342. 
(c)  2    Ve$,  627.;      WUmoes 
Cotes  and  Opinions^  p.  64u 


Whatever 

(d)  3  Law  J.  Chanc.  219. 

(e)  I  S.^  S.  74. 
(g)  2  Hare,  383. 
(A)  19  Fes.  261. 
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Whatever  may  be  said  on  the  other  side,  the  real 
object  ill  the  present  case  is  to  make  a  profit  out  of 
property  which  belongs  to  the  Plaintiff,  and  this  the 
Court  will  not  permiti  It  is  urged,  however,  that  the 
case  ought  to  be  sent  to  law :  this  is  not  necessary,  for 
the  authorities  clearly  establish  the  right  of  the  Plaintiff 
in  this  species  of  property,  and  also  the  right  of  publish* 
ing.  The  catalogue  contains  a  falsehood  on  the  face  of 
it ;  it  states  that  every  purchaser  will  be  presented  &y 
permission  with  a  facsimile  &c.  The  Court  will  not 
permit  this  imposition  on  the  public. 
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Mr*  BmseU  in  reply* 

The  Coutt  ihterferes  oh  the  ground  of  contract,  and 
to  pfevent  iiijury  to  prdp^f ty,  but  the  property  h^re  re- 
mains ddihjut*ed  by  what  the  Defendatit  tells  the  public 
nbotit  it ;  the  }5rbperty,  which  the  Plaintiff  hfts  in  these 
etthitigs,  is  quite  different  from  any  thing  which  is  given 
to  the  public.  His  tloyal  Highness  has  no  property  In 
the  catalogue,  and  th^  Defendatit  claims  no  right  to  the 
etchings.  That  which  speaks  only  to  the  eye  canhdt  be 
dtered  by  desctiption.  The  chai'ge  of  the  information 
being  improperly  obtained  rests  entirely  on  conjecture. 
As  to  any  deception  practised  on  the  public,  that  is  not 
n  ground  On  which  the  CduK  can  be  asked  to  acton  the 
present  occasion.  In  Qark  V.  ^eetndn  [a)  (a  case  as  to 
th^  right  of  selling  certain  pills)  it  was  sought  to  prevent 
a  party  selling  his  own  goods,  on  the  ground  that  he 
held  them  out  &s  being  those  of  the  Plaintiff.  The 
Court  however  refused  the  injunction. 

The  Lord  CHAiicfiLtoR.  flut  suppose  in  that  case 
Sir  J.  Oath  had  made  or  sold  pills,  the  injunction  would 

probftbly  have  been  granted. 

The 

(a)  17  Law  J.  Chanc,  142. 
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The  Lord  Chancellor. 

The  importance  which  has  been  attached  to  this 
case,  arises  entirely  from  the  exalted  station  of  the 
PlaintifF,  and  cannot  be  referred  to  any  difficulty  in  the 
case  itself;  the  precise  facts  may  not  have  occurred 
before,  but  those  facts  so  clearly  fall  within  established 
principles,  that  the  application  of  them  is  not  attended 
with  any  difficulty.  The  right  of  the  Plaintiff  to  an 
injunction  restraining  the  Defendant  from  exhibiting, 
copying,  or  in  any  manner  publishing  or  parting  with, 
or  disposing  of  any  of  the  etchings  in  question,  is  per- 
fectly clear  from  the  facts  of  the  case,  and  is  not  now 
disputed  by  the  Defendant;  and  the  only  question  I 
have  to  decide  is  whether,  this  right  being  so  established 
and  admitted,  the  Defendant  is  to  be  permitted  to 
publish  the  catalogue  in  question,  in  which  he  announces 
his  intention  of  exhibiting  the  etchings  which  he  is  so 
restrained  from  doing,  and  in  which  he  announces  to 
the  public  that  every  purchaser  of  the  catalogue  will  be 
presented  (by  permission)  with  a  facsimile  of  the  auto- 
graph of  either  her  Majesty  or  of  the  Prince,  engraved 
from  the  original,  the  selection  being  left  to  the  pur- 
chaser. Now,  as  permission  so  to  accompany  each 
catalogue  sold,  necessarily  implies  permission  to  sell  the 
catalogue  itself,  the  case  is  complete  of  an  intention  to 
sell  under  a  false  representation,  that  the  whole  trans* 
action  is  not  only  with  the  knowledge,  but  with  the 
approbation  of  the  Plaintiffs ;  a  falsehood  which  could 
only  have  been  resorted  to  for  the  purpose  of  imposing 
upon  the  public.  Now,  as  all  manufacturers  are,  as  a 
matter  of  course,  restrained  from  selling  their  goods 
under  similar  misrepresentation,  tending  to  impose  upon 
the  public,  and  to  prejudice  others,  it  seems  singular 
that  this  Court  should  be  asked  to  dissolve  the  injunc* 
tion  which  prevents  the  Defendant  from  selling   or 
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publishiog  this  catalogue.  It  is  true,  however,  that  m 
the  injunction  extends  to  restrain  the  Defendant  from 
publishing  any  work  being  or  pretending  to  be  a  catalogue 
of  the  etchings,  it  is  to  be  considered  whether  under 
the  circumstances  the  defendant  has  any  right  so  to  do, 
and  in  considering  this,  I  shall  not  regard  the  fact  that 
this  Defendant  submits  to  the  injunction  against  exhibit- 
ing, publishing,  or  parting  with  the  etchings  described 
in  the  catalogue,  and  that  the  other  Defendant  Judge^ 
the  author  and  compiler  and  joint  proprietor  with  De- 
fendant of  the  catalogue,  as  the  Defendant  states  in  his 
answer,  is  subject  to  the  whole  of  the  injunction  from 
part  of  which  the  Defendant  asks  to  be  relieved.  Let 
it  be  supposed  that  an  injunction  were  now  asked  for 
in  the  terms  of  the  injunction  sought  to  be  dissolved. 
The  case  would  stand  thus.  The  affidavits  filed  before 
the  answer  shew  that  the  etchings  in  question  were  the 
work  of  the  Plaintiff,  and  retained  as  his  private  pro- 
perty, not  published^  or  intended  for  publication,  some 
of  them  only  having  been  given  to  private  friends ;  that 
the  collection  described  in  the  catalogue  could  only 
have  been  formed  by  impressions  surreptitiously  and 
improperly  obtained ;  that  the  catalogue,  and  the  de- 
scriptive and  other  remarks  therein  contained,  could  not 
have  been  compiled  or  made,  except  by  means  of  the 
possession  of  the  several  impressions  of  the  said  etchings 
so  surreptitiously  obtained  as  aforesaid ;  and  by  the  last 
affidavit  of  Mr.  White,  a  fact  was  made  known  to  the 
Defendant,  that  upon  one  occasion  some  of  the  plates 
were  sent  to  a  Mr.  Brotaon,  a  printer  at  Windsor^  for  the 
purpose  of  having  some  impressions  taken  for  private 
use^  and  that  the  plates  and  all  the  impressions  so  or- 
dered were  returned  by  Mr.  Brawn.  The  answer  does 
not  in  any  manner  question,  qualify,  or  vary  the  case 
so  made,  but  simply  states  that  the  Defendant  did  not 
know  or  believe  that  the  copies  had  been  improperly 
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dbtained)  and  that  Judge^  who  was  in  possession  of  thenii 
did,  as  Defendant  believes,  purchase  them  of  one  Mid' 
dkton^  but  states  nothing  as  to  how  Middleton  obtained 
them,  and  says  nothing  as  to  Brown,  so  called  to  his 
attention  by  Mr.  fVhif^s  affidavit ;  the  result  is  that  the 
case  stated  in  the  affidavit  is  not  met  by  the  answer^ 
and  the  answer  does  not  set  up  any  title  adverse  to  the 
case  so  made;  but  in  this  state  of  things  the  Defendant 
insists  that  he  is  entitled  to  publish  a  catalogue  of  the 
etchings,  that  is  to  say^  to  publish  a  description  ot  list 
of  works  or  compositions  of  another,  made  and  kept 
for  the  private  use  of  that  other,  the  publication  of 
lirhich  Was  never  authorised,  and  the  possession  of  copies 
of  which  could  only  have  been  obtiiined  by  surreptitious 
and  improper  nieans.  It  was  said  by  one  of  the  learned 
Counsel  for  the  Defendant,  that  the  injunction  must  rest 
npon  the  ground  of  property  or  breach  of  trust ;  both 
appeat  to  me  to  exist.  The  property  of  an  author  or 
cortiposer  of  any  work,  whether  of  literature,  art,  or 
science,  in  such  work  unpublished  and  kept  for  his  pri- 
rate  use  or  pleasure,  cannot  be  disputed,  after  the  many 
decisions  in  which  that  proposition  has  been  affirmed 
or  assumed.  I  say  assumed,  becatise  in  most  of  the 
cases  which  have  been  decided,  the  question  was  not  as 
to  the  original  right  of  the  author,  but  whether  what 
had  taken  place  did  not  amount  to  a  waiver  of  such 
right ;  as  in  the  case  of  letters,  how  far  the  sending  the 
letter ;  in  the  case  of  dramatic  compositions,  how  far 
the  permitting  performances ;  and  in  the  case  of  Mr. 
Abemetht/s  lectures,  how  far  the  oral  delivery  of  the 
lecture,  had  deprived  the  author  of  any  part  of  his  oti-* 
ginal  right  and  property;  questions  which  could  not 
have  arisen,  if  there  had  not  been  such  original  right 
br  property.  It  would  be  waste  of  time  to  refer  in  de-* 
tail  to  the  cases  upon  this  subject.  If  then  such  right 
and  property  exist  in  the  author  of  such  works,  it  must 
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80  exist  exclusively  of  all  Other  persons :  Cliti  any  stranger 
hate  any  right  br  title  to^  or  interest  ih,  that  which  be- 
longs exclusiifely  to  atiother^  and  yet  this  is  precisely 
what  the  defendant  claims,  although  by  a  strange  in- 
consisteocy  he  does  not  dispute  the  general  proposition 
as  to  the  plaintifl^'s  fight  and  property,  foi*  he  contetids 
that,  admitting  the  plaintiff's  right  and  property  in  the 
etchings  In  question,  ahd  as  incident  to  it^  the  right  to 
prevent  the  exhibition  or  publication  of  any  copies  of 
them,  yet  he  insists  that  some  person,  having  had  access 
to  certain  copies,  how  obtained  I  will  presently  consider^ 
and  having  from  such  copies  composed  a  description  atid 
list  of  the  originals,  he,  the  Defendant,  is  entitled  to 
publish  such  list  and  description;  that  is,  that  he  is 
^titled,  against  the  will  of  the  owner^  to  make  such  use 
of  his  ejcclusive  property.  It  being  admitted  that  the 
Defendant  conld  not  publish  a  copyithat  is  an  impressioni 
of  the  etching,  faow  in  principle  does  a  catalogue,  list,  or 
description  differ  ?  A  copy  or  impression  of  the  etching 
would  only  be  a  means  of  communicating  knowledge 
and  information  of  the  original,  and  does  not  a  list  and 
description  do  the  same?  The  means  are  different^  but  the 
object  and  effect  are  similar ;  for,  in  both,  the  object  and 
effect  is  to  make  known  to  the  public  more  or  less  of  the 
unpublished  work  and  composition  of  the  author^  which 
he  is  entitled  to  keep  wholly  for  his  private  use  and 
pleasure,  and  to  withhold  altogether,  or  so  far  as  he 
may  please,  from  the  knowledge  of  others*  Cases  upon 
abridgments,  translations,  extracts,  and  criticisms  of  pub- 
lished works,  have  no  reference  whatever  to  the  pre« 
sent  question :  they  all  depend  upon  the  extent  of  right 
tinder  the  acts  respecting  copyright^  and  have  no  analogy 
to  the  exclusive  rights  in  the  author  of  unpublished 
compositions,  which  depend  entirely  upon  the  common 
law  right  of  property.  A  clerk  of  Sir  John  Strange 
having,  whilst  In  his  employ,  made  an  abridgement  of 
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fluch  of  his  MS.  cases  as  related  to  evidence^  was  re- 
strained  by  Lord  Hardwicke  in  1754,  from  publishing 
it,  the  cases  being  then  unpublished.     Upon  the  first 
question,  therefore,  that  of  property,  I  am  clearly  of 
opinion  that  the  exclusive  right  and  interest  of  the 
plaintiff  in  the  composition  or  work  in  question  being 
established,  and  there  being  no  right  or  Interest  what<« 
ever  in  the  Defendant,  the  Plaintiff  is  entitled  to  the  in- 
junction of  this  Court  to  protect  him  against  the  invasion 
of  such  right  and  interest  by  the  Defendant,  which  the 
publication  of  any  catalogue  would  undoubtedly  be ;  but 
this  case  by  no  means  depends  solely  upon  the  question 
of  property,  for  a  breach  of  trust,  confidence,  or  contract, 
would  of  itself  entitle  the  Plaintiff  to  an  injunction. 
The  Plaintiff's  affidavits  state  the  private  character  of  the 
work  or  composition,  and  negative  any  licence  or  au- 
thority for  publication,  the  gifts  of  some  of  the  etchings 
to  private   friends    certainly .  not    implying  any  such 
licence  or  authority,  and  state  distinctly  the  belief  of  the 
Pluntiff,  that  the  catalogue  and   the  descriptive  and 
other  remarks  therein  contained,  could  not  have  been 
compiled  or  made,  except  by  means  of  the  possession  of 
the  several  impressions  of  the  said   etchings  surrepti- 
tiously and  improperly  obtained.    To  this  case  no  answer 
is  made,  the  Defendant  saying  only  that  he  did  not,  at 
the  time,  believe  that  the  etchings  had  been  improperly 
obtained,  but  not  suggesting  any  mode  by  which  they 
could  have  been  properly  obtained,  so  as  to  entitle  the 
possessor  to  use  them  for  publication.     If,  then,  these 
compositions  were  kept  private,  except  as  to  some  given 
to  private  friends  and  some  sent  to  Mr.  Brawn  for  the 
purpose  of  having  certain  impressions  taken,  the  posses- 
sion of  the  Defendant,  or  of  his  intended  partner  Judge^ 
must  have  originated  in  a  breach  of  trust,  confidence,  or 
contract,  in  Brown  or  some  person  in  his  employ  taking 
more  impressions  than  were  ordered,  and  retaining  the 
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extra  number,  or  in  some  person  to  whom  copies  were 
given,  which  is  not  to  be  supposed,  but  which,  if  the  origin 
of  the  possession  of  the  Defendant  or  Judge,  would  be 
equally  a  breach  of  trust,  confidence,  or  contract,  Duke  of 
Queensberrif  v.  SJiebbeare  (a) ;  and  upon  the  evidence  on 
behalf  of  the  Plain  tifi^,  and  in  the  absence  of  any  explana* 
tion  on  the  part  of  the  Defendant,  I  am  bound  to  assume 
that  the  possession  of  the  etchings  by  the  Defendant  or 
Ju^e  has  its  foundation  in  a  breach  of  trust,  confidence, 
or  contract,  as  Lord  Eldon  did  in  the  case  of  Mr.  Ahev'* 
iieth/s  lectures  (b) ;  and  upon  this  ground  also  I  think 
the  Plaintiff's  title  to  the  injunction  sought  to  be  dis-^ 
charged,  fully  established.  The  observations  of  Vice- 
Chancellor  Wigram  in  Tipping  v.  Clarke  (c)  are  appli* 
cable  to  this  part  of  the  case.  He  says :  ^^'Every  clerk 
employed  in  a  merchant's  counting-house  is  under  an 
implied  contract  that  he  will  not  make  public  that  which 
he  learns  in  the  execution  of  his  duty  as  clerk.  If  the 
Defendant  has  obtained  copies  of  books,  it  would  very 
probably  be  by  means  of  some  clerk  or  agent  of  the 
Plaintiff;  and  if  he  availed  himself  surreptitiously  of  the 
information  which  he  could  not  have  had  except  from  a 
person  guilty  of  a  breach  of  contract  in  communicating 
it,  I  think  he  could  not  be  permitted  to  avail  himself 
of  that  breach  of  contract."  In  this  opinion  I  fully  con- 
cur, and  think  that  the  case  supposed  by  Sir  J.  Wigram 
has  actually  arisen,  or  must  from  the  evidence  be  as« 
sumed  to  have  arisen  in  the  present,  and  that  the  con- 
sequence must  be  what  Sir  J.  Wigram  thought  would 
follow.  Could  it  be  contended  that  the  clerk,  though 
not  justified  in  communicating  copies  of  the  accounts, 
might  yet  be  permitted  to  publish  the  substance  and 
effect  of  them  ?    In  that,  as  in  this  case,  the  matter  or 
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thing  of  which  the  party  has  obtained  knowledge,  being 
the  exclusive  property  of  the  owner,  he  has  a  right  to 
the  interposition  of  this  Court  to  prevent  any  use  being 
made  of  it,  that  is  to  say,  he  is  entitled  to  be  protected 
in  the  exclusive  use  and  enjoyment  of  that  which  is  ex« 
clusively  his.  This  was  the  opinion  of  Lord  Eldan 
expressed  in  the  case  of  Wi^aU  v,  fVikon  in  1820,  re-i 
specting  an  engraving  of  George  the  Third  during  his 
illness,  in  which,  according  to  a  note  with  which  I  have 
been  favored  by  Mr.  Cooper^  he  said,  ^^  If  one  of  the 
late  king's  physicians  had  kept  a  diary  of  what  he  heard 
and  SQW,  this  Court  would  not,  in  the  king's  lifetime,  have 
permitted  him  to  print  and  publish  it."  The  case  of  Sir 
fj.  Siratig^s  MSS.  is  applicable  upoq  this  point  also. 


Some  minor  points  were  raised  at  the  bar,  to 
which  I  will  shortly  advert.  It  was  contended,  that 
there  ought  npt  be  any  injunction,  until  the  plaintiff 
had  established  his  title  at  law ;  and  cases  were  referred 
to,  in  which  it  was  supposed  that  I  had  laid  down  rules 
establishing  such  a  proposition.  The  cases  referred  to 
were  cases  in  which  the  equitable  jurisdiction  arose  from 
some  legal  title,  and  was  exercised  solely  for  the  pur«^ 
pose  of  protecting  the  party  in  the  enjoyment  of  such 
l^gal  title,  and  have  no  application  to  cases  in  which  the 
Court  exercises  an  original  and  independent  jurisdiction, 
not  for  the  protection  of  a  merely  legal  right,  but  to  pre-> 
vent  what  this  Court  considers  and  treats  as  a  wrong, 
whether  arising  from  a  violation  of  an  unquestionable 
right,  or  from  a  breach  of  contract  or  confidence,  as 
in  the  present  case  and  the  case  of  Mr.  Abernethj/s 
lectures;  but  even  in  the  [cases  so  referred  to,  I 
have  always  held  that  it  was  for  the  discretion  of  the 
Court  to  consider,  whether  the  Defendant  might  not 
suffer  greater  injury  from  an  improper  injunction,  than 
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th^  Plaintiff  from  the  de]ay  in  granting  a  proper  one. 
In  the  present  case,  where  privacy  is  the  right  invaded} 
postponing  the  injunction  vk'ould  be  equivalent  to  deny- 
ing it  altogether*  The  interposition  of  this  Court  ii> 
these  cases,  does  not  depend  upon  any  legal  right,  and 
to  be  effectual,  it  must  be  immediate.  It  was  then  ob- 
^rved  that  the.  injunction  was  too  extensive,  as  it  ap- 
plied to  any  catalogue  of  the  etchings  in  thq  bill  men«« 
tioned,  and  that  the  Plaintiff  had  shewn  a  title  to  only 
some  of  the  etchings  there  mentioned.  If  the  Defend- 
ant had  fLuy  interest  in  this  matter,  the  objection  would 
deserve  consideration ;  bpt  it  is  clear  that  he  has  none, 
being  already  under  an  ii^unction  as  to  all  those 
etchings  tp  which  the  Plaintiff  has  not  shewn  a  tifle  in 
thiscaqse,  sp  that,  whilst  that  other  injunction  continues, 
he  would  derive  no  benefit  wbateyer  from  any  altera^- 
ti^p  in  the  terpis  of  the  injunction  in  this  cause ;  and  if 
liny  such  alteration  were  made,  it  would  not  affect  the 
question  of  costs,  that  not  being  the  object  of  the  motion, 
which  must  be  refused  with  cpsts« 
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It  will  be  seen  that  the  bill,  as  originally  filed,  stated, 
generally,  that  the  impressions  had  been  surreptitiously 
obtained.  On  this  allegation,  and  the  affidavits  filed  in 
support  of  it,  the  order  for  the  injunction,  sought  to  be 
discharged,  was  granted.  By  amendment,  the  Plaintiff 
suggested  the  mode  in  which  the  impressions  were  ob- 
tained. The  Defendant,  by  his  answer,  stated  his 
Ignorance  of  the  facts  so  suggested.  Affidavits  were 
then  filed  by  the  Plaintiff  in  support  of  the  statements 
in  the  amended  bill.  The  Vice  Chancellor  had  not 
allowed  them  to  be  read. 

Mr.  Rolff  in  the  course  of  his  argument  before  the 
Lord  Chancellor,  having  raised  the  question  as  to  the 
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right  of  the  Plaintiff  to  use  these  affidavits,  the  point 
was  thereupon  fully  argued. 

The  cases  ofjeffhrt/s  v.  Smith  (rt),  Edwards  v.  Jones  (J), 
Hilton  V.  Lord  Granville  {c)  were  cited. 

The  case  of  Noraxiy  v.  Howe  {d)  was  referred  to  by 
the  Lord  Chancellor. 

The  Lord  Chancellor  stated  he  had  no  doubt 
whatever  as  to  the  practice  applicable  to  this  case,  and 
that  he  was  bound  to  reject  the  affidavits.  The  ob-> 
jection  is,  that,  in  cases  like  the  present,  the  Plaintiff 
cannot  file  additional  affidavits  to  better  his  title.  Un- 
derstanding by  the  word  title,  the  Plaintiff's  right  to 
the  injunction,  it  is  beyond  all  doubt,  that  these  affida- 
vits do  relate  to  the  title,  for  the  Plaintiff  puts  forward  the 
allegation  to  which  they  refer,  as  an  additional  ground 
for  asking  for  the  injunction.  The  rule  is  clear  that, 
if  the  Plaintiff  amends  his  bill,  he  does  it  without  pre- 
judice to  the  injunction,  and  in  reference  only  to  the 
ultimate  purposes  of  the  suit.  The  injunction  remains 
as  it  was  before,  and  must,  therefore,  be  sustained  on 
the  ground  upon  which  it  was  originally  granted.  It  is 
quite  true,  that  if  an  injunction  is  obtained  by  mis- 
representation, and  it  can  be  shewn  that  it  would  not 
have  been  obtained,  but  for  the  misrepresentation,  the 
Court  will  not  uphold  the  injunction,  although  the 
Plaintiff  may  shew  himself  entitled  to  it.  It  does  not, 
however,  follow,  that  if  the  Plaintiff  shews  he  is  entitled 
to  an  injunction,  but  did  not  originally  communicate  a 
fact,  which  not  only  could  not  have  interfered  with  the 
Court  granting  the  injunction,  but  would  have  been  in 

favour 


(a)  IJ.^W.  298. 
(6)  1  Phil.  601. 


(c)  4  Beav,  130. 
\d)  19  Vet.  144. 


CASES  IN  CHANCERY. 

favour  of  the  injunction,  that  this  can  form  any  ground 
for  dissolving  the  injunction.  This  would  be  carrying 
the  doctrine  to  a  very  extraordinary  length.  In  the 
present  case,  the  fact  introduced  by  amendment,  was 
clearly  for  the  purpose  of  supporting  the  injunction  ob- 
tained on  the  original  bill;  and  I  therefore  think  that 
these  affidavits  cannot  be  received  on  the  question  of 
the  propriety  of  the  grounds  upon  which  the  injunction 
was  originally  granted. 
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1849. 


Prince 
Albert 

V, 

Stranob. 


In  the  Matter  of  the  Joint-Stock  Companies  Winding- 
up  Act,  1848  (11  &  12  Vict.  c.  45.),  and  of  The 
NORTH  of  ENGLAND  JOINT-STOCK  BANK- 
ING  COMPANY. 

Ex  parte  ROBERT  HAWTHORN. 


January  30. 


THIS  was  an  application  to  rehear  a  motion  made  a  former 

before  the  Vice-Chancellor  Knight  Bmce,  on   the  j^^^^^^j^^^ 

16th  January  1849,  and  on  which  his  Honor  had  de-  Company, 

clined  to  make  any  order.  Sirred 

his  shares 

The  motion  before  the  Vice-Chancellor  arose  out  of  yg^^s  of  the 
proceedings  in  the  Master's  oflSce,  in  the  matter  of  the  ^*^®  ^r  ^-t- 
Winding-up  of  the  l^orth  of  England  Joint-Stock  Bank-  dissolution 
ing  Company,  which,  having  suspended  payment  on  the  j^jnY Stock 
6th  March  1847,  was  being  wound  up  under  the  pro-  Companies 
visions  of  the  Joint-Stock  Companies  Winding-up  Act,  ^JJ|  is^  f 

1848,  in  pursuance  of  an  order  obtained  in  the  month    Held  to  be 
^  P  rightly  m- 

O'   eluded  in  the 
list  of  contri- 
butories  settled  by  the  Master  under  the  77th  section, 

Vol.  I.  E 
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of  November  I8489  on  the  petition  of  some  of  the  exist* 
ing  shareholders  of  the  Company. 

The  North  of  England  Joint-Stock  Banking  Com- 
pany was  formed  in  the  year  1832,  under  the  provisions 
of  the  Banking  Act,  7  G»  4.  c.  46. ;  and  the  deed  of 
settlement  was  dated   the  14th  November  1832.     By 
article  No.  26.  of  the  deed  it  was  provided,  that  when- 
ever, by  any  means  whatsoever,  any  shares  should  be- 
come actually  forfeited,  or  should  be  duly  and  effectually 
transferred  to  a  new  holder,  then,  and  in  such  case,  and 
not  before,  the  responsibUity  of  the  previous  holder,  as 
a  member  of  the  company  in  respect  of  such  shares, 
should  (so  far  as  the  law  would  in  that. behalf  allow), 
cease  and  determine,  and  such  previous  holder  should 
be  exonerated  and  released  from  all  subsequent  claims, 
demands,  and  obligations,  in  respect  of  the  same  shares, 
and  from  all  future  observance  and  performance  of  the 
covenants,  conditions,  stipulations,  and  agreements  in 
the  deed  of  settlement  contained,  in  respect  of  the  same 
shares :    provided,   nevertheless,   that    nothing   in   the 
article  contained  should  extend,  or  be  construed  to  ex- 
tend, to  release  the  previous  holder  of  shares  so  for- 
feited or  transferred  as  aforesaid,  from  his  proportion  of 
the  losses  (if  any),  sustained  by  the  company  up  to  the 
period  of  his  ceasing  to  be  such  holder  as  aforesaid. 

By  article  No.  30.  it  was  provided,  among  other  things, 
that  every  transfer  should  carry  with  it  the  profits,  and 
interest,  and  share  of  capital,  and  surplus  or  guarantee 
fund,  in  respect  of  the  shares  transferred ;  so  as  to  close 
all  the  right  and  interest  of  the  party  or  parties  making 
such  transfer  in  respect  of  such  transferred  shares. 


Robert  Hawthorn^  the  party  now  moving,  became  a 
subscriber  for  fifteen  shares  soon  after  the  formation  of 

the 
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the  company,  and,  on  a  new  issue  of  shares  in  ]  839,  he 
took  three  more  shares,  making  in  the  whole  eighteen  ^• 
shares,  all  of  which  he  held  until  he  sold  and  transferred 
them  to  John  Camem^  which  transfer  was  allowed  by  the 
directors,  and  completed  on  the  2nd  January  1847 ;  and 
the  share  certificates  held  by  Ha^Kthom  were  then  de- 
livered up  to  be  cancelled,  and  new  certificates  were 
granted  in  the  name  of  Caxens,  In  proceeding  under 
the  order  for  winding  up  the  company,  the  official 
manager,  in  pursuance  of  the  76th  section  of  the  act, 
made  out  a  list  of  contributories,  which  list  did  not  in- 
clude any  former  shareholders,  and  included  Cowens  in 
respect  of  the  shares  purchased  from  R,  Hawthorn:  this 
list  was  settled  and  approved  by  the  Master,  as  far  as 
the  shares  in  question  were  concerned.  E.  Bobson^  how- 
ever, one  of  the  present  shareholders,  and  included  in 
the  above-mentioned  list,  summoned  IL  Hawthorn  under 
sect  8L  of  the  Joint-Stock  Companies  Winding-up  Act, 
to  shew  cause  why  his  name  should  not  be  included  in 
the  list  of  contributories,  '^  as  a  contributory  for  the 
eighteen  shares,  and  as  liable  to  contribute  in  respect  of 
all  losses  sustained  by  the  company  down  to  the  2nd 
January  1847)  or  other  the  period  of  his  ceasing  to  be 
holder."  The  Master  was  of  opinion  that,  under  the  deed 
(clause  26.)  and  in  law.  Hawthorn  was  a  party  liable  to 
the  result  of  the  accounts  taken  upon  winding  up  the 
partnership ;  that  he  was  liable  to  pay  debts,  liabilities 
and  losses,  if  any,  up  to  the  2nd  January  1847,  and,  con- 
sequently, that  Sobson  had  a  right,  under  the  act,  to  have 
him  (Hawthorn)  included  in  the  list  of  contributories, 
liable  to  payment  of  debts,  liabilities  and  losses,  if  any, 
up  to  the  1st  January  1847,  inclusive.  The  Master's 
certificate,  dated  the  22nd  December  1848,  was  in  the 
following  terms:  ^'  I  have  this  day  included  the  said 
Robert  Hawthorn  in  the  list  as  a  contributory  in  respect 
of  eighteen  shares,  and,  as  such,  liable  to  the  debts  and 
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1849.  liabilities  and  losises,  if  any,  up  to  the  1st  Januaiy  18479 
^*^V"^^  inclusive."  Upon  this,  Haivthom  (under  sect.  99.  of 
The  North   the  Winding-up  Act)  moved,  before  the  Vice-Chancellor 

JoSt  S^tock  ^^^^^  ^^^*  *^*  ^^®  decision  of  the  Master  might  be 
Banking  reversed,  and  that  the  name  of  the  said  Robert  Hawthorn 
Company.     „jjg|^|.  j^g  struck  out  of,  and  excluded  from,  the  list  of 

contributories  of  the  company. 

The  motion  was  heard  before  the  Vice-Chancellor, 
on  the  16th  January  1849,  when  his  Honor  refused  to 
make  any  order  as  above  stated. 

Mr.  Russell  and  Mr.  Bates,  in  support  of  the  motion, 
contended  that  Hawthorn  ought  not  to  have  been  in- 
cluded at  all  in  the  list  of  contributories,  or,  if  included, 
that  it  ought  to  have  been  with  such  a  qualification  as  to 
exempt  him  from  contributing  until  the  existing  share- 
holders were  exhausted,  inasmuch  as  he  ought  not  to  be 
called  on  to  relieve  them ;  that  the  Master  ought  not 
to  have  inscribed  his  name  in  the  list  of  contributories, 
until  the  necessity  for  his  contributing  had  been  proved ; 
that,  as  between  Robson  and  Hawthorn^  there  was  no 
right  of  contribution ;  that,  by  the  transfer  of  his  shares. 
Hawthorn  ceased  to  have  any  interest  in  the  company 
(clauses  26.  and  SO.  of  the  company's  deed),  or  to  be 
primarily  liable  to  the  creditors  of  the  company  {Steward 
V.  Greaves  (a).  Barker  v.  Buttress  (i) ) ;  that,  until  there 
was  a  necessity  shewn  for  a  call  upon  former  members, 
they  ought  not  to  be  included  in  any  list  of  contributories; 
and  that  the  rule  at  law,  that  all  present  shareholders 
must  be  exhausted,  before  resorting  to  the  former  share- 
holders, must  be  followed  in  cases  falling  under  the 

Winding- 

(«)  10  M.  *  W.  711.  (h)  7  Beav.  134. 
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Windiog-up  Act ;  EardUy  v.  Lcm  {a)y  Field  y.  Mac^ 
kenzie.(b) 

Mr.  Bacorif  Mr.  Uoyd^  and  Mr.  Headlam^  on  the 
other  side,  were  not  called  on. 

!7%eLoRD  Chancellor. 

The  act  defines  the  word  *^  contributory,*'  that  it 
shall  include  ^^  every  member  of  a  company,  and  also 
every  other  person  liable  to  contribute  to  the  payment 
of  any  of  the  debts,  liabilities,  or  losses  thereof,  whether 
as  heir,  devisee,  executor,  or  administrator  of  a  deceased 
member,  or  as  a  former  member  of  the  same,  or  as 
heir,  devisee,  executor,  or  administrator  of  a  former 
member  of  the  same,  deceased,  or  otherwise  howsoever." 
The  official  manager  is  bound  to  make  out  a  list  of 
contributories,  which  list  is  to  be  settled  by  the  Master, 
who  is  also  to  determine  the  amount  to  be  raised,  for 
paying  debts  or  liabilities.    Then  under  the  84th  section, 
the   Master  is  to  apportion  the  amount  to  be  raised 
among  the  several  contributories  of  the  company  appear- 
ing upon  the  list,  or  such  of  them  as  ought  to  contribute 
thereto,  according  to  tdeir  respective  liabilities.     Thus 
every  person  who,  in  any  event,  may  be  liable,  is  to  be 
included  in  the  list,  without  determining  in  what  order ; 
the  only  requisite  being,  that  they  are  persons  who  may 
be  called  on  to  contribute.     In  the  present  case,  there 
is  a  party  who  was,  prior  to  the  2nd  January^  1847,  a 
shareholder,  and,  therefore,  liable.     Whether  he  may 
be  now  liable  in  an  equal  degree  with  the  present  share- 
holders, is  not  found  by  the  Master ;  but  only  that  he 
is  a  party  liable.     When  the  Master  has  found  all  who 
are  liable,  he  is  then  to  determine  in  what  proportion 

they 
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they  are  to  contribute.  The  84th  section  shews,  that 
the  list  consists  of  all  who  are  liable  to  contribute,  not 
of  any  particular  class  of  contributories  only.  Mr.  Haw^ 
ihottfs  name  is  on  the  list,  and  how  put  there  is  im- 
material, if  he  is  liable  to  be  called  on.  This  is  all  that 
the  Master  has  done ;  and  all  that  the  Master  has  de- 
cided is  correct,  namely,  that  Mr.  Hawthorn  is  a  party 
liable.     The  application  must  be  refused  with  costs. 


•Tamfory  31. 
Morm  14. 

A  Defendant 
to  a  bill  of 
renTorhad 
appeared  to 
the  original 
bill  by  nis 
solicitor,  but 
before  the 
filing  of  the 
bill  of  revivor, 
had  gone  out 
of  the  juris- 
diction.   The 
Court  ordered, 
that  service  of 
ihe  tubpcena 
to  appear  on 
the  solicitor, 
should  be 
good  service 
on  the  De- 
fendant 


NORTON  V.  HEPWORTH.  i 

rilHE  Defendant,  in  this  case,  appeared  to  the  ori- 
-*-  ginal  bill  by  his  solicitor.  A  decree  was  obtained, 
and  the  suit  was  proceeding  in  the  regular  course, 
when,  by  the  death  of  the  Plaintiff,  a  bill  of  revivor 
by  his  personal  representative,  became  necessary.  The 
Defendant  having,  in  the  meantime,  left  England  for 
America^  and  the  Plaintiff  to  the  bill  of  revivor  being 
ignorant  of  his  place  of  abode,  a  motion  was  made 
before  the  Vice-Chancellor  Wigram^  that  service  of 
the  subpoena  upon  the  solicitor  might  be  good  service 
upon  the  Defendant  His  Honor  having,  however, 
declined  to  make  the  order,  the  application  was  now 
renewed  to  the  Lord  Chancellor. 

The  SolicitoT'-Generdli  in  support  of  the  motion,  cited 
Weymouih  v.  Lambert  (a).  Hothouse  v.  Courtney  (6), 
Cooper  V.  Wood{c)^  Murray  v.  Vipart{d)^  Hornby  v. 
Holmes  {e).     He  also  drew  the  attention  of  the  Lord 

Chancellor 


(a)  3  Beao.  333. 
\b)  12  Sim.  140. 
(c)  5  Beav.  391. 


(rf)  IPAi/.  521. 
\e)  4  Hare,  306. 
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Chancellor  to  some  of  the  earlier  cases,  namely,  Heti'^ 
derson  v.  Meggs  (a),  Brown  v.  Lee  (6),  Lee  v.  fTar- 
ner  ({:),  GeUdfieki  v.  Chamock  {d).  He  referred  also  to 
Stat.  4  &  5  fF.  4.  c.  82.  5.  1.,  allowing  substituted  ser- 
vice on  the  receiver  or  steward  of  a  Defendant  out  of 
the  jurisdiction. 
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NOETON 

V. 

Hbpwobth. 


The  Lord  Chancellor. 

I  consider  this  question  as  within  the  principle  laid 
down  by  my  predecessor  Lord  Lyndhurst^  in  Murrain  v. 
Vipart  {e).  This  case  is,  indeed,  much  stronger  in 
favour  of  the  substituted  service.  In  that  case,  there 
was  merely  a  letter  from  a  solicitor  stating,  that  the 
absent  Defendant  had  instructed  him  to  do  what  was 
necessary  in  the  matter  on  his  behalf:  in  the  present 
case,  there  is  an  actual  representation,  and  acting  in  the 
matter,  by  the  solicitor  having  been  the  solicitor  of  the 
Defendant  in  the  original  suit ;  and  the  bill  of  revivor  is 
in  the  same  matter,  and  a  necessary  proceeding  to  give 
effect  to  that  original  suit.  I  therefore  make  the  order 
for  the  substituted  service.  I  must,  however,  observe, 
that  I  fully  concur  with  Lord  Lyndhurst  in  thinking, 
that  the  greatest  caution  is  necessary  in  making  such 
orders.  When  properly  made,  they  prevent  the  failure 
of  justice;  but,  if  made  without  due  caution,  they  may 
produce  the  great  injustice  of  adjudicating  against  pro- 
perty in  the  absence  of  the  owner. 


Mar^l^. 


(a)  2  Bro  C.  C.  127, 

(b)  2  Dick.  54^. 

(c)  Id.  546. 


(d)  6  Fes.  171. 
(<?)  1  PhU.  521. 
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Fammn  8.  PIDDING  ».  FRANKS. 

Where  the  rTHE  Plaintiff  in  this  case,  moved  before  the  Vice- 
an  action,  in-  Chancellor  Knight  Bntce^  on  the  27th  April  IS^S, 

stead  of  grant-  f^^  ^^  injunction   to  restrain  the  Defendants  Franks, 

mg  an  iniunc-  ^^ 

tion»  against      Millard,  Baker,  and  Lawrence,  from  manufacturing  or 

assi^M^f  a  selling  any  article  under  the  name  of  the  "  Hermetically 
patent,  it  will  sealed  self-clarifying  Coffee,"  or  under  any  other  name, 
from  the  De-    purporting  to  be  coffee  manufactured  and  packed,  ac- 

fendant  any      cording  to  the  specification  in  the  original  and  amended 

admisinons  as  ..•  . 

to  the  validity  bill  mentioned,  otherwise  than  and  in  conformity  with 

of  the  patent,  ^jjg  covenants  [and  agreements  contained  in  an  inden- 
ture or  deed  of  license  of  the  21st  November  1846,  or 
from  manufacturing  or  selling  under  the  said  inden- 
ture, any  article  marked  with  the  label  of  the  Defend- 
ant E.  Swinburne,  or  of  any  label  where  the  Plaintiff's 
name  should  be  used,  or  which  was  intended  to  denote 
coffee  of  the  Plaintiff,  or  which  should  consist  of  coffee 
adulterated  in  the  manner  complained  of  in  the  bilL 
His  Honor  having  directed  the  motion  for  the  injunc- 
tion to  stand  over  without  prejudice  to  any  question, 
with  liberty  to  the  Plaintiff  to  bring  such  action  at  law 
as  he  might  be  advised,  against  the  Defendants  or  any 
one  or  more  of  them,  and  with  liberty  for  any  of  the 
parties  to  apply  to  the  Court  as  they  might  be  advised ; 
the  Plaintiff  now  sought  to  discharge  or  vary  the  order 
on  the  grounds  hereafter  stated. 

The  circumstances,  under  which  the  motion  was  made, 
were  these.  In  May  IS^G,  the  Plaintiff  having  ob- 
tained a  patent  for  his  invention  for  hermetically  sealed 

self-clarifying 
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self-clarifyuig  coffee,  by  deed  bearing  date  the  21st  1849. 
Naoember  1846,  duly  assigned  to  the  Defendant  Swin* 
bume  the  sole  and  exclusive  license  for  the  manufacture 
and  sale  of  the  patent.  The  deed  contained  clauses  as 
to  sublicenses,  and  covenants  that]  the  Plaintiff  should 
have  power  to  enter  upon  and  view  the  premises  of 
Swinburne  and  his  sublicensees,  to  ascertain  whether  the 
coffee  was  made  pursuant  to  the  patent  or  not.  The 
Defendant  Swinburne^  having  carried  on  the  manufacture 
and  sale  of  the  Plaintiff's  coffee  for  some  months,  in 
September  1847,  ^ade  an  equitable  assignment  of  all 
his  interest  under  the  deed  to  the  other  Defendants. 
The  bill,  after  stating  that  these  Defendants  had  adulter- 
ated the  coffee,  and  sold  it  in  the  Plaintiff's  packages, 
prayed  an  injunction  in  the  terms  above  stated.  Their 
answers,  so  far  as  it  is  material  to  refer  to  them,  dis- 
puted the  validity,  and  disclaimed  the  use  of,  the  patent. 
On  the  motion  coming  on  to  be  heard  before  the  Vice- 
Chancellor  Knight  Bruce^  his  Honor  made  the  order 
now  sought  to  be  discharged  or  varied. 

Mr.  Cooper  and  Mr.  W.  T.  S.  Daniel,  for  the  Plaintiff, 
submitted,  that  the  order  in  question  was  defective  in 
not  putting  the  Defendants  on  terms  not  to  dispute  the 
validity  of  the  patent.  As  they  are  mere  equitable  as- 
signees of  the  patent,  the  Plaintiff  has  no  legal  privity 
of  action.  At  law,  it  is  clear  that  the  licensee  of  a  patent 
is  estopped  from  disputing  its  validity.  Bowman  v. 
Taylor  (a),  Baird  v.  Neilson  (i),  Hindmarch  on  Patents, 
p.  278.  The  action  ought  to  have  been  directed  with 
such  admissions  as  not  to  render  its  institution  futile, 
there  should  have  been  an  issue. 

Mr. 
(fl)  2A.!iE.  278.  (h)  SClSfrm.  720. 
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1849.    '       Mr.  Russell  and  Mr.  Priory  for  the  Defendants^  were 
not  heard. 


PiDDINO 
9. 

Franks. 


J^e  Lord  Chancellor. 

Are  the  Defendants  not  to  be  at  liberty  to  say,  we 
have  bought  the  patent,  and  paid  for  it,  but  we  do  not 
intend  to  use  it :  they  are  mere  equitable  assignees,  and 
why  should  they  be  deprived  of  the  right,  which  every 
stranger  has,  of  disputing  the  validity  of  the  patent  ?  It 
is  no  ground  for  interposition  by  injunction  that,  at  one 
time,  they  thought  of  availing  them^lves  of  the  patent, 
and  have  now  chosen  to  abandon  it.  A  party  cannot 
be  called  upon  to  admit  that  which  is  the  very  point  he 
disputes.  Befoi-e  the  Court  exacts  any  such  admission, 
as  the  Plaintiff  here  seeks,  it  ought  to  be  clearly  satis- 
fied that  the  case  he  sets  up  is  made  out. 
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Where  a  party  npHIS  was  an  application  by  the  Plaintiff,  to  restrain 
uumstbpro-  ^^^  Company  from  proceeding  with  their  works,  or 

perty  pro-        dealinir  with  his  land,  until  a  proper  compensation  should 
posed  ^  be  °  r     r  r 

taken  by  a  have 

Railway  Com- 
pany, it  is  competent  for  the  Company  to  deal  with  him  solely  in  respect  of  such 
interest ;  and  in  giving  the  bond  and  complying  with  the  other  requirements  of  the 
85th  section  of  the  Lands  Clauses  Consohdation  Act,  1845,  it  is  requisite  for  the 
Company  only  to  have  regard  to  the  particular  interest  of  the  party  from  whom 
th^  so  purchase. 

The  circumstance,  that  the  original  taking  possession  by  the  Company  had  been 
irregular  from  the  insufficient  amount  of  the  bond  given,  is  no  objection  to  a  subse- 
quent bond  given  in  a  sufficient  amount,  so  as  to  exclude  the  operation  of  the  85th 
section. 

Although  in  such  a  case  a  question  may  arise  as  to  the  time  from  which  interest 
will  be  payable,  yet  the  Court  will  not,  on  this  account,  restrain  the  Company  from 
proceedmg  with  their  works  after  giving  a  bond  in  the  terms  pointed  out  by,  and 
complying  with  the  pther  provisions  o(  the  85th  section. 
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have  been  made  to  him  for  and  in  respect  of  his  interest 
in  the  land,  and  until  the  company  should  have  given 
a  bond  in  conformity  with  the  provisions  of  the  Lands 
Clauses  Consolidadon  Act  1845.    The  Vice-Chancellor 
of  England^  on  the  9rd  February  1849,  dissolved  an  in- 
junction previously  granted  by  his  Honor  in  the  terms 
above  stated.     The  circumstances  of  tlie  case  were 
as  follow.     The  Plaintiff,  Richard  Willey^  was  entitled 
under  a]  demise  dated  the  24th  March  184S,  to  a  cer- 
tain messuage  and  garden  for  the  residue  of  a  term  of 
twenty-one  years,  from  the  25th  December  1842,  subject 
to  a  yearly  rent  of  140/.,  and  the  performance  of  cove- 
nants.    On  the  22nd  August  1846,  the  company  gave 
notice  diat  they  would  enter  upon,  and  survey,  the  land 
in  question ;  but  nothing  was  done  between  that  date 
and   the  9th  December  1846,  when  the  Plaintiff  was 
served  with  another  notice,  dated  the  90th  November 
1846,  that  the  company  required  the  land  for  the  pur- 
pose of  their  railway.     This  notice  was  accompanied  by 
a  letter,  inclosing  a  form  to  be  filled  up  by  the  Plaintiff, 
for  the  purpose  of  shewing  the  amount  claimed  for  com- 
pensation.    This  form  the  Plaintiff  returned,  stating  the 
particulars  of  his  interest,  and  claiming  2350/.,  or  a  sum 
of  1500/.  and  a  bridge  to  connect  the  portions  of  his 
ground,  which  would  be  severed  by  the  Company's  pro- 
posed works.     Various  communications  thereupon  took 
place  between  the  Plaintiff  and  the  company,  the  latter 
offering  to  give  740/.  and  a  bridge.     In  consequence, 
however,   of  the  parties  being  unable   to  agree,   the 
company,  in  the  month   of  August  1848,   served   the 
Plaintiff  with  notice,  that  they  were  desirous  of  forth- 
with entering  upon  his  land  and  using  the  same  for  the 
purposes   of  the  railway,  and  that  they  intended  to 
apply  to  have  a  surveyor  appointed  to  determine  the 
value,  with  a  view  to  making  the  deposit  required  by 
the  Lands  Clauses  Consolidation  Act  (sect.  85).     This 
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led  to  further  communication  by  letter,  but  equally 
without  result ;  and  the  Company,  having  obtained  the 
appointment  of  a  surveyor,  forwarded  to  the  Plaintiff 
in  November  [IS^S,  a  bond  for  securing  740/.,  such 
being  the  sum  at  which  the  Plaintiff's  interest  had  been 
valued  by  the  surveyor,  and  which  sum  the  Company 
bad  accordingly  paid  into  the  bank.  The  740/.  was 
the  estimated  value  of  the  Plaintiff's  interest,  the 
Company  also  undertaking  to  construct  a  bridge  to 
connect  the  severed  portions  of  the  land.  Other  com- 
munications then  took  place  between  the  Plaintiff  and 
the  Company,  during  which  the  Company  took  pos- 
session of  the  land,  and  proceeded  with  their  works. 
The  Plaintiff  thereupon,  on  the  20th  December  1848, 
filed  a  bill,  praying  an  injunction  against  the  Com- 
pany, until  they  had  made  him  proper  compensation. 
The  bill  suggested  objections  to  the  validity  of  the 
valuation  founded  on  the  mode  in  which  the  surveyor 
had  been  appointed,  and  also,  on  the  fact  that  no 
sum  was  fixed  for  the  cost  of  the  bridge.  After  the 
filing  of  the  bill,  the  Company,  in  order  to  meet  the 
objections  raised,  procured  a  fresh  appointment  of  a 
surveyor,  by  whom  another  valuation,  including  the 
cost  of  the  bridge,  was  prepared.  Under  this  pro- 
ceeding the  Company  paid  into  the  bank  840Z.  (such 
sum  being  in  addition  to,  and  independent  of,  the  740/.), 
and  executed  a  bond  for  that  amount. 


On  the  31  St  January  1849,  the  case  came  on  upon 
motion  before  the  Vice-Chancellor  of  England^  when 
his  Honor  granted  the  injunction  sought,  "  until  proper 
compensation  should  have  been  made  to  the  Plaintiff 
for  and  in  respect  of  his  interest  in  the  lands,  and  until 
the  Company  should  have  given  a  bond  in  conformity 
with  the  provisions  of  the  Lands  Clauses  Consolidation 
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Act.**     In  consequence  oF  this  decision,  the  Company 
paid  into  the  bank  2350/.9  ^^^g  the  amount  originally 
claimed  by  the  Plaintiff,  and  gave  a  bond  for  the  same, 
such  sum  being  in  addition  to,  and  independent  of, 
the  sums  before  paid  as  above  mentioned*    The  bond, 
which  was  dated  the  2nd  February  1849,  recited  that  the 
Railway  Company  required  the  land  and  premises  in 
question ;  that  no  agreement  had  been  come  to,  or  award 
made,  or  verdict  given,  in  pursuance  of  the  provisions 
of  the  Lands  Clauses  ConsoIidationjAct  1845,  for  the  pur- 
chase money  or  compensation  to  be  made  by  the  Com- 
pany in  respect  of  the  Plaintiff's  interest;  that  the  sum 
of  2350/.  was  the  amount  of  the  purchase  money  or 
compensation  claimed  by  the  Plaintiff  for  his  interest  in 
the  land,  hereditaments  and  premises ;  that  the  Com- 
pany had,  in  pursuance  of  the  provisions  of  the  Lands 
Clauses   Consolidation   Act,    deposited  2350/.   in  the 
bank,  in  the  name  and  with  the  privity  of  the  Accountant 
General,  to  the  account  of  the  Plaintiffs    The  condition 
of  the  bond  was,  that  the  said  Company  and  the  sure- 
ties named,  should  well  and  truly  pay  or  cause  to  be 
paid  to  the  Plaintiff  his  executors,  administrators,  or 
assigns,  or  deposit  in  the  bank  for  his  or  their  benefit, 
as  the  case  might  require,  under  the  provisions  of  the 
Lands  Clauses   Consolidation  Act,  all  such  purchase 
money  or  compensation  as  might,  in  manner  by  the 
same  act  provided,  be  determined  to  be  payable  by  the 
Company  in  respect  of  the  interest  of  the  Plaintiff  in 
the  hereditaments  and  premises,  together  with  interest 
thereon  at  the  rate  of  5/.  per  cent  per  annum,  from  the 
time  of  entering  upon  the  hereditaments  and  premises 
by  the. Company,  until  such  purchase  money  or  com- 
pensation should  be  paid  or  deposited  as  aforesaid.   The 
Company  then,  on  the  3rd  February  1849,  moved  before 
the  Vice-Chancellor  to  dissolve  the  injunction,  when 
his  Honor  dissolved  the  same  accordingly.    The  Plain- 
tiff 
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tiff  now  renewed  the  motion  for  the  injunction  in  the 
terms  originally  granted  by  the  Vice-Chancellor. 

Mr.  Bolt  and  Mr.  Bagshawe  for  the  Plaintiff. 

First.  This  is  not  a  case  within  the  provisions  of  the 
Lands  Clauses  Consolidation  Act  The  85th  section  is 
not  intended  to  apply  to  all  cases  where  the  Company 
wish  to  take  lands;  but  only  to  those  cases,  in  which 
they  are  desirous  of  entering  on  lands  before  it  is  pos- 
sible to  take  the  proper  steps  for  ascertaining  the 
amount  of  compensation  to  be  paid  to  the  owner.  No 
such  impossibility  can  be  said  to  exist  in  the  present 
case :  more  than  two  years  have  elapsed  since  the  Com- 
pany gave  notice  of  their  intention  to  take  the  Plain- 
tiff's land.  The  terms  of  the  89th  section  shew  that  the 
85th  section  is  not  intended  to  apply  to  all  cases,  but 
only  to  cases  where  the  Company  is  under  pressure. 

Secondly.  The  bond  given  by  the  Company  to  se- 
cure the  2S50L  is  bad,  being  open  to  objection  on 
several  grounds.  (The  several  points  of  objection  taken 
to  the  bond  will  be  found  noticed  and  replied  to  in 
the  judgment  of  the  Lord  Chancellor.)  They  referred 
to  Pqynder  v.  Great  Northern  Railway,  (a) 

Mr.  BetheU  and  Mr.  John  Baily  for  the  Company^ 
contended,  that  the  Plaintiff's  proceedings  were  vexa- 
tious, no  part  of  the  present  case  appearing  on  the 
bill ;  that  the  Company,  having  done  every  thing  that 
could  possibly  be  required  of  them  to  secure  the  Plain- 
tiff the  compensation  claimed  by  him,  were  entitled  to 
be  considered  as  in  possession  within  the  terms  of  the 
act:  Barker  v.  The  North  Staffordshire  Bailway  Com" 
panyj  decided  by  the  Lord  Chancellor  Ji/;!^  28  th,  1848. 
(Not  reported.) 

Mr. 
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Mr.  Bolt  in  reply. 


The  Lord  Chakcelloiu 

This  question  has  arisen  upon  the  85th  section  of  the 
Lands   Clauses   Consolidation  Act,  under  which  the 
South-Eastern  Railway  Company  have  paid   into  the 
bank  a  sum  of  money,  having  taken  possession  of  a 
piece  of  land,  under  the  provisions  of  the  act,   pro- 
visionallyi  that  is  to  say,  having  taken  possession  of  it 
before  the  title  was  ascertained  under  the  provisions  of 
that  section  of  the  act ;  and  the  question  is,  whether 
any  thing  has  been  stated  to  shew,  that  they  have  been 
guilty  of  any  irregularity  in  the  course  which  has  been 
pursued,  or  in  the  bond  that  has  been  given,  so  as  to 
jottify  the  Court  in  restraining  the  Company  from  pro« 
ceeding  with  their  works,  or  dealing  with  the  land, 
under  the  authority  ^ven  by  the  act    The  whole 
amount  of  the  money  claimed  has  been  paid  into  the 
bank,  and  a  bond  given.     Mr.  WiUey  claiming  to  be, 
and  being,  as  the  Company  are  willing  to  assume,  the 
lessee  for  a  certain  number  of  years  of  the  land  in  ques« 
tion,  they  have  given  him  a  bond  according  to  the  pro- 
visions of  the  act,  the  condition  of  which  is  (his  Lordship 
here  read  the  condition  as  above  stated).     Now,  by  the 
act,  whether  the  Company  choose  to  purchase  by  agree- 
ment or  by  arbitration,  or  by  going  before  a  jury  —  in 
all  the  various  modes  in  which  the  Company  are  au- 
thorized to  take  possession  of  land — two  sets  of  circum- 
stances are  contemplated.     They  may  deal  with  a  party 
upon  his  own  tide,  and  so  conclude  their  contract  with 
him,  or  he  may  be  a  party  authorized  to  sell,  not  having 
the  whole  interest  in  himself,  but  authorized  to  sell 
under  the  provisions  of  the  act.    In  this  case  of  course 
be  is  not  entitled  to  receive  the  purchase-money  himself 
but  provisions  are  made  for  securing  the  interest  of 
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those  who  may  be  entitled  to  a  certain  portion  of  the 
interest  in  the  estate  taken.    If,  however,  they  deal  with 
the  party  himself,  there  are  still  circumstances,  under 
which  he  may  not  be  entitled  to  receive  the  money  until 
certain  acts  are  done  by  himself;  for  instance,  if  he  re- 
fuses to  convey,  or  declines  to  make  out  his  title  under 
the  provisions  of  the  act,  the  money  would  not  be  paid 
to  him  till  he  had  complied  with  these  provisions,  but 
would  in  the  meantime  be  paid  into  the  Bank.  It  there- 
fore does  not  follow,  because  the  Company  recognise  him 
as  the  owner  of  the  interest  purchased,  that  of  necessity 
the  money  shall  be  paid  to  him,  at  least  in  the  first  in- 
stance.   Then  comes  the  85th  section,  under  which  this 
Company  have  proceeded,  and  that  85th  section  seems 
to  provide  for  all  the  different  circumstances  under 
which  the  Company  may  be  placed,  not  having  com- 
pleted the  purchase ;  and  they  are  enabled  before  the 
amount  of  value  is  ascertained,  if  they  find  it  necessary, 
to  possess  themselves  of  the  land.     It  provides,  "  That 
if  the  promoters  of  the  undertaking  shall  be  desirous 
of  entering  upon  and  using  any  such  lands  before  an 
agreement  shall  have  been  come  to  or  an  award  made, 
or  verdict  given,  for  the  purchase-money  or  compensa- 
tion to  be  paid  by  them  in  respect  of  such  lands,  it  shall 
be  lawful  for  the  promoters  of  the  undertaking  to  de- 
posit in  the  Bank  by  way  of  security,  as  hereinafter 
mentioned,  either  the   amount  of  purchase-money  or 
compensation  claimed  by  any  party  interested  in  or  en- 
titled to  sell  and  convey  such  lands,  and  who  shall  not 
consent  to  such  entry,  or  such  a  sum  as  shall,  by  a  sur- 
veyor appointed  by  two  justices  in  the  manner  herein- 
before provided  in  the  case  of  parties  who  cannot  be 
found,  be  determined  to  be  the  value  of  such  lands,  or  of 
the  interest  therein  which  such  party  is  entided  to  or 
enabled  to  sell  and  convey,  and  also  to  give  to  such 
party  a  bond," —  now  the  first  part  of  the  provision  has 
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been  complied  with ;  the  amount  paid  into  Court  is  not 
an  amount  ascertained  by  any  valuation,  but  is  the- 
whole  amount  of  what  is  claimed  by  the  party  whose 
land  has  been  taken. — **  And  also  to  give  to  such  party 
a  bond,  under  the  common  seal  of  the  promoters  if  they 
be  a  corporation,  or  if  they  be  not  a  corporation  under 
the  hands  and  seals  of  the  said  promoters,  or  any  two 
of  them,  with  two  sufficient  sureties  to  be  approved  of 
by  two  justices  in  case  the  parties  differ,  in  a  penal  sum 
equal  to  the  sura  so  to  be  deposited,  conditioned  for 
payment  to  such  party,  or  for  deposit  in  the  Bank  for 
the  benefit  of  the  parties  interested  in  such  lands,  as  the 
case  may  require,  under  the  provisions  herein  contained, 
of  all  such  purchase-money  or  compensation,  as  may  in 
manner  hereinbefore  provided  be  determined  to  be  pay- 
able by  the  promoters  of  the  undertaking."  Now  under 
this  provision  it  may  be  that  the  Company  are  dealing 
with  a  party  not  the  actual  owner,  but  who  has  the 
power  to  sell.  In  such  a  case  the  money  would  come 
into  the  Bank.  So  they  may  be  dealing  with  a  party 
whose  title  they  are  willing  to  recognise ;  but  still  a  case 
may  arise  in  which  the  party  would  not  be  entitled  to 
the  payment  of  the  money  into  his  own  hands.  There- 
fore  the  object  of  the  section  was  evidently  not  to  affect 
the  prior  power,  but  to  provide  in  every  case  for  en- 
abling the  Company,  afler  doing  what  was  required  to 
be  done  by  them,  under  the  act,  to  place  the  party 
entitled  to  the  land  in  a  secure  position  with  regard  to 
the  value  of  his  interest,  to  enter  on  the  land  and  carry 
on  their  works,  notwithstanding  they  had  not  become 
the  purchasers  of  the  land,  but  had  deposited  in  the 
Bank  the  amount,  or  given  security  for  ultimately 
guaranteeing  to  the  parties  interested  all  the  benefits, 
the  act  intended  they  should  have  in  compensation  for 
the  land. 
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In  the  present  case,  the  Company  have  dealt  with 
Mr.  TVilleT/  as  the  owner  of  the  lease :  this  they  were 
perfectly  competent  to  do.  If  they  agreed  with  him, 
and  ascertained  the  value  of  the  leasehold  interest, 
having  bought  his  lease  at  a  price  so  agreed  on,  they 
were  not  bound  to  look  to  any  other  parties ;  because 
they,  at  their  own  risk,  deal  with  him  as  owner  of  the 
lease,  and  he  claims  as  such  owner.  Still,  as  he  is  only 
owner  of  the  lease,  the  Company  have  to  require  from 
him,  before  he  can  receive  the  value  of  the  land  taken, 
the  performance  of  certain  acts  by  which  their  title  is  to 
be  completed.  He  must  assign  to  them  the  lease ;  he 
must  part  with  that  which  they  have  purchased,  before 
he  can  call  upon  them  to  part  with  the  purchase  money. 
The  mode  in  which  the  question  arises  here  is,  that 
the  Company  only  require  to  have  the  money  kept  in 
mediOf  until  the  time  shall  come  when  Mr.  Willey  shall 
be  advised  to  entide  himself  to  the  money,  upon  the 
terms  of  doing  all  that  he  is  compellable  to  perform, 
before  he  can  receive  the  money.  The  bond,  therefore, 
provides  precisely  for  that  event;  nor  do  I  know  in 
what  language  that  can  be  better  provided  for.  It  may 
be  true,  that  Mr.  Willey  was  not  entided  to  receive  the 
whole  of  the  money,  that  is  to  say,  the  Company  might 
have  dealt  with  him  as  a  party  under  the  provisions  of 
the  act,  not  under  his  estate,  but  under  his  power  of 
selling.  But  that  is  not  the  case  here.  Tiie  Company 
have  dealt  with  him  in  respect  of  his  own  interest, 
and  are  willing  to  deal  with  him  and  to  purchase  his 
interest,  only  requiring  to  have  the  means,  as  against 
him,  of  compelling  him  to  deal  with  that  interest,  so  as 
to  vest  it  in  themselves. 


Now  the  case  of  Pot/nder  v.  The  Great  Northern 
Railway  Company  has  been  compared  to  this.  I  have 
looked  at  it  several  times,    in  order   to  find  out  the  ' 
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similarity,  and  I  cannot  discover  it  In  that  case,  the 
Company  did  not  deal  with  the  party  as  having  the 
beneficial  interest;  but,  on  the  contrary,  the  bond  was 
in  the  general  terms  of  the  act,  which  is  in  the  alterna- 
tive, so  that  it  might  embrace  the  particular  interest  or 
any  other  interest.  The  money  might  be  paid  into  Court 
not  for  the  benefit  of  the  party  with  whom  they  con- 
tracted for  a  particular  interest,  but  for  security,  and 
for  the  benefit  of  those  entided  to  other  interests  in  the 
land :  and  the  difficulty  as  to  the  bond  there  was>  that 
though  the  money  appeared  to  be  paid  into  Court  upon 
both  alternatives  In  the  language  of  the  act,  it  was  made 
payable  to  the  party  on  demand,  so  that  there  was  an 
inconsistency  in  the  condition  of  the  bond.  It  did  not 
appear  that  it  was  paid  in  on  account  of  the  owner  of 
the  land,  but  on  one  or  other  account ;  and  yet  it  was 
made  payable  to  him  on  demand.  The  objection  felt  to 
that  condition  was,  that,  though  the  money  was  payable 
to  one  individual,  there  was  nothing  to  shew  that  that  in- 
dividual was  the  party  entitled.  Therefore,  I  altered  the 
condition  of  the  bond,  by  leaving  out  the  word  ^*  de- 
mand,''  and  putting  in  the  words  which  are  here  '^pay« 
able  as  the  case  under  the  act  may  require,"  or  some- 
thing of  that  sort.  You  might  suppose,  therefore,  that 
this  bond  was  actually  taken  from  the  decision  I  came 
to  in  the  case  of  Ptynder  v.  The  Great  Northern  Bait" 
way  Company,  Now  really  that  has  nothing  to  do  with 
the  present  case;  because  here  the  Company  have 
thought  proper  to  deal  with  the  Plaintiff  in  respect  of 
his  individual  interest. 


1849. 

WiLLET 
V. 

The  South 

Eastern 

Railway 

Compao)r. 


There  were  several  points  taken,  to  which  I  will 
shortly  advert.  First  of  all,  that  the  land  was  not 
identified.  There  is,  however,  here  no  question  about 
identity ;  the  whole  object  of  this  bond  being  to  secure 
the  money  payable  in  respect  of  the  purchase.    The 
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party  having  given  notice  of  his  intention  to  purchase 
a  certain  piece,  or  portion,  of  a  piece  of  land,  which 
portion  is  described,  the  description  not  being  objected 
to,  and  not  being  a  matter  of  dispute  between  the 
parties,  the  act  raises  no  question  whatever  as  to  iden- 
tity. Under  the  85th  section,  it  is  only  provided  by 
what  means  the  Company  may  take  possession  of  the 
land  identified  by  the  prior  transactions,  and  secure  the 
payment  of  the  purchase  money  to  the  party  entitled. 


Then  there  was  another  objection,  that,  inasmuch 
as  possession  had  been  taken  of  the  land  before  the 
bond  was  given,  it  is  not  a  taking  possession  under 
the  act.  This  was  exactly  the  case  in  Poynder  v.  7^e 
Great  Northern  Railway  Company.  There  there  had 
been  possession  under  a  defective  bond.  It  might  come 
to  this,  that  the  85th  section  could  never  apply  at  all,  if 
there  was  any  mistake  in  the  bond ;  that  is  to  say,  if 
the  exact  provisions  of  the  act  had  not  been  complied 
with  in  the  first  instance,  the  whole  of  the  85th  section 
would  be  done  away  with,  as,  according  to  the  argu- 
ment, it  would  not  be  a  taking  possession  under  the 
85th  section.  It  is  impossible  to  maintain  this ;  and  al- 
though this  Court  has  very  beneficially  interfered  to 
prevent  abuses  of  powers  by  these  great  companies,  yet 
there  must  be  something  like  equity  as  the  foundation 
for  the  Court's  interference  upon  the  mere  abuse  of 
power,  which  is  the  ground  for  injunction.  But  here  the 
parly  is  ajjking,  by  a  construction  to  be  put  upon  the 
85th  section,  to  strike  that  section  entirely  out  of  the 
act.  Now,  if  the  Court  finds  the  means  of  doing  jus- 
tice between  the  parties,  it  will  not  interfere,  except 
under  such  rules  and  provisions  as  may  be  equitable  for 
that  purpose ;  and  the  Court,  therefore,  will  not  deal 
with  an  injunction  otherwise  than  for  the  purpose  of 
seeing  that  each  party  has  that,  to  which  each  party  is 

entitled. 
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entitled.  Here  is  possession  erroneously  taken;  it  is 
supposed  erroneously  taken,  because  the  provisions  of 
the  bond  are  not  according  to  the  act ;  but  in  the  case 
of  Poj/nder  v.  The  Great  Northern  Railway  Company^ 
possession  was  also  taken  under  a  bond,  which  I 
thought  was  not  within  the  provisions  of  the  act*  In 
that  case,  however,  I  dealt  with  the  possession  (whether 
taken  de  novo  or  to  be  continued  in  the  hands  of  the 
Company  not  being  material)  as  a  possession  under 
the  provisions  of  the  act.  The  Company  giving  to  the 
owner  of  the  land  all  the  beneQt  the  act  intended  he 
should  have,'^^the  Court  did  not  treat  the  possession  as 
not  according  to  the  provisions  of  the  act,  but  dealt 
with  it  as  being  within  the  act  itself.  I  consider  that, 
not  only  as  correct  under  the  terms  of  the  act,  but  as 
a  point  upon  the  act  decided  in  that,  and,  I  believe, 
in  other  cases. 


]849. 
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The  condition  of  the  bond  I  have  already  observed 
upon.  Then,  upon  the  fourth  point,  which  was  that 
the  money  was  paid  into  the  Bank  to  the  account  of 
Mr.  Willey»  On  that,  as  I  have  already  said,  if  the 
Company  think  proper  to  deal  with  Mr.  Willey  as  the 
owner  of  the  land,  it  is  quite  right  to  pay  it  into  the 
Bank  on  his  account.  The  Company  recognise  his 
title  to  the  piece  of  land  they  want  to  purchase, 
and  the  money  may  therefore  very  properly  remain 
in  the  Bank,  until  he  performs  that  duty  which  he 
is  bound  to  do.  There  is  one  other  point,  I  confess 
of  some  difficulty,  but  one  that  I  do  not  think  inter- 
feres with  the  course  to  be  adopted  as  the  result  of  the 
present  case,  because  it  does  not  immediately  occur,  — 
which  is,  as  to  interest  from  the  time  of  entering  into 
possession.  The  act  provides  that  interest  shall  be 
calculated  from  the  time  that  the  parties  enter  into 
possession ;  and  a  question,  no  doubt,  may  arise,  when 
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was  the  Entering  into  possession  ?  because,  if  the  Court 
finds  that  the  bond  was  not  according  to  the  provisions 
of  the  act,  but  that  the  Company  entered  into  posses- 
sion under  an  erroneous  bond,  not  good  under  the  pro- 
visions of  the  act,  then  when  the  question  arises  as  to 
what  interest  is  to  be  paid,  the  question  may  also  arise, 
whether  the  interest  is  payable  from  the  time  of  the 
original  possession  (not  being  a  possession  under  the 
85th  section),  or  whether  it  is  to  be  calculated  from  the 
time  at  which  the  possession  was  set  right  by  the  con- 
dition  of  the  bond  being  corrected.  Thb  does  not 
appear  to  me  to  be  at  all  a  matter  which  affects  the 
question  of  the  injunction.  Whether  Mr.  WiUey  or  any 
other  party,  where  the  possession  taken  was  not  regular, 
because  the  provisions  of  the  act  had  not  been  complied 
with,  had  a  right  to  treat  that  possession  as  a  trespass, 
or  whether,  the  possession  being  treated  as  rightful, 
interest  was  to  be  calculated  from  that  time,  is  a  matter 
that  does  not  arise  on  the  question  as  to  the  injunction. 
It  is  a  matter  that  may  be  material  to  be  considered  in 
some  future  stage  of  the  transaction  between  the  parties; 
but  it  is  not  one  that  at  all  affects  the  question  of  in- 
junction, I  think,  therefore,  this  is  a  case  in  which  the 
Company  are  right  in  the  bond  given,  and  that  they 
are  right  in  their  course  of  proceeding,  under  the  pro- 
visions of  the  act,  and  that  they  are  now  rightfully  in 
possession  under  the  terms  of  the  85th  section.  The 
present  application  must,  therefore,  be  refused  with 
costs. 
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GRAHAM  V.  MAXWELL.  j,^,^  ,, 

^I^HIS  was  an  application  to  discharge  or  vary  an  j^^  ^i^ 

•*•     order  of  the  Vice-Chancellor  of  England^  whereby,  '^^ch  pre- 

afler  the  usual  decree  had  been  made  in  an  administra-  ditor  from 

tion  suit,  a   creditor  was  restrained  from   proceeding  P"!??^^'"^. 

^  o   Yfith  an  action 

with  an  action  in  Scotland^  and  ordered  to  pay  the  costs  for  the  reco- 
of  the  motion  on  which  the  order  was  made.      The  jeSaft^^a 

creditor  commenced  the  action  in  ignorance  of  the  de-  decree  in  an 

1     .      ^1  .^  J      A      i_  •  1  f  administration 

cree  made  m  the  suit ;  and,  after  bemg  made  aware  of  gyj^^  ^g  appli- 

the  decree  by  the  usual  advertisement  for  creditors,  he  ^^*®  ^  ^® 

case  Oi  a  ere* 

preferred  his  claim  before  the  Master.     This  claim  was  ditor  pro- 

in  respect  of  services  rendered  by  the  creditor  in  his  cha-  J®®^*''^  '^^  » 
^  ,  ,  '^  foreign  court, 

racter  of  a  physician  to  the  testator;  and  it  was  allei?ed  andwillrender 
that  the  demand  was  recoverable  in  Scotland  (a),  though  ^^  ^^^   ^ 
not  recoverable  in  England ;  and  that  all  the  witnesses  application  to 
were  resident  in  Scotland.    The  affidavit  of  the  creditor,  ^er^he  hlu 
filed  in  support  of  the  present  application,  stated  that  received  due 
part  of  his  claim  would  be  barred  by  the  operation  of  decree, 
the  English  Statute  of  Limitations,  and  that  an  objec- 
tion to  the  claim  had,  on  this  ground,  been  taken  before 
the  Master;  that  the  Scotch  law  of  limitation  in  no  way 
affected   his   right   to   recover;   that   the   claim   arose 
wholly  in  Scotland;  and  that  the  only  object  of  the 
action  was  to  ascertain  the  debt  and  to  save  expense. 
The  Master,  however,  made  no  decision  on  the  claim^ 
but  required  the  creditor  to  bring  in  particulars  of  it, 
aud  to  substantiate  it  by  evidence.     The  creditor,  after 
bringing  in  his  claim   before   the  Master,  refused  to 
discontinue  the  action  in  Scotland;  but,  on  the  hearing 

before 

(a)  See  Dr.  Ruitell  v.  Dr,  James  Dunbear^  7th  February  1717. 
Diet.  ofDecuhni,mi\9. 
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before  the  Vice-Chancellor,  offered  to  submit  to  the 
injunction,  so  far  as  it  went  to  restrain  execution. 

Mr.  W.  Pole,  in  support  of  the  application,  contended 
that  the  special  circumstances  of  the  case  justified  the 
course  taken  by  the  creditor;  and  that,  unless  the 
Scotch  law  was  made  ancillary  to  the  establishment  of 
the  claim,  the  existence  of  the  debt  could  not  be  proved ; 
Jones  V.  Geddes  (a).  As  to  that  part  of  the  order  of  the 
Vice-Chancellor  which  directed  the  creditor  to  pay  the 
costs  of  the  application,  it  was  unprecedented  and  er- 
roneous ;  Jones  v.  Jones  (i).  The  Earl  of  Portarlington  v. 
Darner  (c) ;  that  the  same  principle  was  here  applicable 
as  in  the  case  of  two  bills  being  filed  by  separate  cre- 
ditors; that  it  was  very  doubtful  wheither  it  was  within 
the  jurisdiction  of  the  Court  to  fix  with  costs  a  party 
who  had  not  been  subpoenaed. 

Mr.  jRoundell  Palmer  and  Mr.  H.  Cotton^  for  the 
Defendant,  the  executrix,  were  directed  to  confine 
themselves  to  the  question  of  costs.  On  this  point 
they  cited  Beauchamp  v.  The  Marquis  of  Huntley  (rf). 


The  Lord  Chancellor. 

The  order  of  the  Vice-Chancellor  cannot  be  varied 
except  upon  the  principle  of  allowing  every  creditor 
whose  claim  is  to  be  established  in  a  foreign  court,  to 
proceed  for  its  recovery,  after  a  decree  in  this  Court 
for  a  general  administration  of  a  testator's  estate.  Such 
a  course  of  proceeding,  as  that  pursued  by  the  cre- 
ditor in  this  case,  was  obviously  premature,  where  the 
claim  was,  as  yet,  only  under  the  consideration  of  the 

Master. 


(fl)  1  PKd.  724. 
(b)  5  &m.  678. 


(c)  2  PhU.  262. 
{d)  Jacobs  546. 
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Master.  The  creditor  having  wholly  disregarded  the 
notice  of  the  executrix,  and  having  persisted  with  his 
action  in  Scotland^  after  being  duly  requested  to  dis- 
continue it  by  the  executrix,  the  question  is,  whose 
conduct,  in  the  first  instance,  made  the  application  to 
the  Court  necessary.  The  creditor  comes  in  before  the 
Master,  and  then  harasses  the  estate  by  proceeding 
against  it  in  Scotland^  I  think,  therefore,  he  should  be 
made  to  pay  the  costs  of  that  application,  which  his 
conduct  has  made  necessary. 


1849. 
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npHIS  was  a  motion  to  vary  an  order  of  the  Vice- 
■*-  Chancellor  Knight  Bfuce,  by  which  his  Honor 
permitted  certain  documents  to  be  exempted  from  pro- 
duction, under  the  following  circumstances. 

Tlie  object  of  the  bill  was  to  obtain  from  the  De- 
fendants, the  Company,  their  engineer,  and  secretary,  dis- 
covery whereby  to  substantiate  the  claim  of  the  Plaintiff 
in  an  action  brought  by  him  against  the  Company,  The 
Defendants  commenced  their  answer  by  saying  that, 
*^save  as  herein,  and  in  and  by  the  certificates,  re- 
ports, correspondence,  books,  documents,  papers,  and 
writings  which  are  mentioned  and  comprised  in  the 
schedule  hereunto  annexed,  and  which  Defendants 
are  willing  to  produce  as  part  of  their  answer,  in  the 
same  manner  as  if  the  same  had  been  set  forth  at 
length,  is  mentioned,  and  appears,  they  are  unable 
to  make  any  further  or  better  answer  to  all  or  any  of 
the  matters  in  the  bill  mentioned,  or  inquired  after.'' 

In 


Where  a  De- 
fendant, in  his 
answer,  states 
his  ignorance 
of  a  fact,  save 
as  may  ap- 
pear in  his 
answer  or  by 
documents  m 
his  schedule, 
no  document 
in  the  sche- 
dule will  be 
exempted 
from  produc- 
tion, although 
the  answer,  as 
to  some,  posi- 
tively states 
that  they  are 
privilegcxl 
communica- 
tions. 
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In  answer  to  various  interrogatories,  the  Defendants 
pleaded  ignorance,  **  save  as  appears  by  the  documents 
in  the  schedule."  In  answer  to  the  general  charge 
as  to  their  possession  of  documents,  the  Defendants,  the 
Company,  said,  that  *Uhey  have  in  their  possession 
or  power  the  several  documents,  papers,  and  writings 
mentioned  and  set  forth  in  the  schedule  hereunto  an- 
nexed, and  which  relate,  as  to  some  of  them  wholly,  and 
as  to  the  rest  of  them  in  part,  to  the  matters  and  things 
in  the  said  bill  mentioned,  and  which  they  are  ready  and 
willing  to  produce  (except  as  hereinafter  mentioned);" 
they  then  proceeded  to  say,  that "  all  correspondence,  or 
copies  of  any  correspondence,  or  other  communications, 
or  copies  of  communications,  in  writing,  passing  between 
the  Defendants,  or  their  respective  secretaries,  clerks, 
or  agents,  or  any  or  either  of  them  on  the  one  hand, 
and  their  respective  solicitors,  or  clerks  of  their  soli- 
citors, or  any  or  either  of  them  on  the  other  hand, 
are  privileged  communications,  and  that  the  Defend- 
ants, the  Company,  ought  not  to  be  compelled  to 
produce  the  same."  On  the  usual  motion  for  produc- 
tion, the  Company  relied  upon  this  passage,  in  their 
answer,  as  affording  grounds  for  exempting  the  last- 
mentioned  correspondence.  There  was,  also,  an  affi- 
davit by  the  solicitor  to  the  Company,  that  the  letters 
referred  to  in  the  schedule  related  exclusively  to  other 
matters,  and  had  passed  between  the  Company  and 
their  solicitors.     Under  these  circumstances,  the  Vice- 

a 

Chancellor,  as  to  the  letters,  ordered  the  motion  to 
stand  over. 


Mr.  Russell  and  Mr.  Bazalgeiie,  in  support  of  the 
appeal  motion,  relied  upon  the  authority  of  Hardman 
V.  E,lcmes  (a).      The  whole   frame  of  the  answer  is 

based 

(a)  2  Mfft.  ^  K.  745. 
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based  on  the  assumption  that  all  the  documents  in  the 
schedule  are  an  essential  part  of  it :  the  words  of 
reference  incorporate  the  letters  in  question  with  the 
answer,  so  as  to  form  a  substantial  part  of  it ;  and  the 
Plaintiff^  is  entitled  to  see  every  part  of  it.  They 
also  referred  to  White  v,  Williams  (a).  The  submis- 
sion at  the  end  of  the  answer,  as  to  the  letters  being 
privileged  communications,  is  a  mere  mistake  in  law, 
and  cannot  affect  the  rule  so  distinctly  enunciated  in 
the  case  of  Hardman  v.  Ellames, 
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Mr.  Bacon  and  Mr.  Stevens^  contra,  argued  that  the 
case  was  distinguishable  from  Hardman  v.  EUameSf 
which  only  decided,  that  if  the  Defendant  referred  to 
documents  in  his  schedule,  the  allegation,  that  they 
relate  exclusively  to  his  own  title,  and  in  no  way  sup-^ 
port  that  of  the  Plaintiff,  will  not  exempt  them  from 
production:  that  the  present,  however,  was  a  case  of 
confidential  communications,  which  have  always  been 
protected  where  the  privilege  has  been  claimed.  They 
contended  further,  that,  by  the  strict  grammatical  con« 
struction  of  the  sentence  of  their  answer  to  the  general 
charge  of  documents  in  their  possession,  the  Defendants 
were  entitled  to  separate  the  letters  in  question  from  the 
general  mass  of  documents  in  their  schedule,  insisting 
that  the  words  "  and  which,"  referred  only  to  the  latter 
clause  of  the  sentence ;  and  that  such  of  the  documents, 
as  were  within  the  privilege  asserted  in  the  subsequent 
passage  in  the  an^er,  ought  to  be  protected.  They 
urged,  also,  that  at  most  it  was  a  mere  slip,  and  that 
the  Plaintiff  ought  not  to  be  permitted  to  avail  himself 
of  an  inadvertency  so  manifest,  and  so  oppressive  in  its 
consequences.  They  added  that  the  Vice-Chancellor 
had  not  decided  against  the  Plaintiff's  right;  having 

only; 

(a)  8  Fet.  193. 
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only,  with  reference  to  the  particular  letters,  ordered 
the  motion  to  stand  over,  while,  in  other  respects,  it 
had  been  granted. 

Mr.  Russell  was  not  heard  in  reply. 

The  Lord  Chancellor. 

The  first  question  is,  what  is  the  construction  of  the 
sentence  ?  and  I  must  say,  that  upon  that  it  is  impossible 
to  entertain  any  doubt.  The  Defendants  are  called  upon 
to  make  a  certain  discovery.  The  way  in  which  they 
deal  with  that  discovery,  is  not  to  answer  it  according  to 
each  question  that  is  asked,  but  they  protect  themselves 
from  that  necessity,  or  endeavour  to  do  so,  by  setting 
out  in  the  schedule  a  long  enumeration  of  various  docu- 
ments, and  then  saying  *<save  as  herein,  and  by  the 
certificates,  reports,  correspondence,  books,  documents, 
papers  and  writings,  which  are  mentioned  and  comprised 
in  the  schedule  hereto  annexed,  and  which  the  Defend- 
ants are  willing  to  produce  as  part  of  their  answer,"  &c. 
It  is  said,  that  offer  to  produce,  that  willingness  to  pro- 
duce, does  not  refer  to  all  the  papers  and  documents  in 
the  answer.  It  is  to  be  observed  that  the  word  **  which '' 
is  twice  used :  the  first  time  it  is  used,  is  after  the  enume- 
ration of  the  documents  which  are  mentioned  and  com- 
prised in  the  schedule,  and  there  it  clearly  means  all 
that  are  comprised  in  the  schedule.  Then  come  the 
very  next  two  words  —  "  and  which."  Do  not  they  refer 
to  the  same  subject  matter  as  the  fifst  ^'  which  "  refers 
to,  namely,  all  papers  and  writings  set  out  in  the  sche- 
dule ?  It  is  impossible  to  suggest  any  other  construction 
that  would  at  all  carry  out  the  words  that  are  used. 
It  is  quite  clear  that  they  have  reference  to  all  the  docu- 
ments set  out  in  the  schedule ;  for  the  Defendant  says, 
^*  save  and  except  papers  and  writings  which  are  set  out 

in 
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in  the  schedule,  and  which,"  he  says,  *'  I  am  willing  to 
produce  as  if  they  had  formed  part  of  this  my  answer." 
The  question  then  is,  whether  that  statement  does  not 
make  those  documents  a  part  of  the  answer  within  the 
meaning  of  the  decision  in  Hardman  v.  Ellames.  I  un- 
derstand that  case  is  not  reported  as  heard  at  the  Rolls ; 
but  I  have  a  fresh  recollection  of  it,  and  have  had  fre- 
quent occasions  to  refer  to  it.  According  to  my  recoI« 
lection,  I  proceeded  upon  this  ground :  I  said,  if  a  party 
refers  to  a  document  and  sets  out  a  part  of  the  document 
and  then  refers  to  it,  he  cannot  aflerwards  tell  the  Plain- 
tiff that  he  shall  not  see  the  document,  because  the  Plain- 
tiff is  not  bound  to  take  the  Defendant's  representation 
of  the  document*  If  the  Defendant  uses  it  for  any  pur- 
pose, he  must  enable  the  Plaintiff  to  see  that  it  is  used 
for  a  proper  purpose,  or  whether  it  is  not  more  beneficial 
to  the  Plaintiff  than  the  Defendant  thinks  proper  to 
admit.  Now  if  the  Defendant  had  set  out  any  one  of 
those  letters,  with  respect  to  which  privilege  is  claimed^ 
and  had  said,  except  so  far  as  that  document  gave  him 
information,  he  could  not  answer  the  question  asked,  I 
cannot  say  that  the  Plaintiff  would  not  have  a  right  to 
see  that  document,  which  the  Defendant  himself  says 
contains  all  the  information  he  possesses  upon  the  par- 
ticular subject.  But  he  has  said  so  in  the  gross  as 
to  all  these  documents  in  such  a  manner,  as  to  put  it 
beyond  doubt  what  he  meant.  If  he  did  not  mean  that, 
he  meant  nothing,  because  to  set  out  by  a  reference 
to  a  number  of  documents,  which  the  Plaintiff  is  not  to 
see,  and  then  to  say,  that,  except  so  far  as  those  docu- 
ments contain  the  information  required,  he  cannot  set 
forth,  is  virtually  saying,  I  shall  not  answer  the  ques- 
tion at  all.  The  Defendant  is  bound  to  give  the 
information;  he  refers  to  all  the  documents  in  the 
answer  for  the  information  that  the  Plaintiff  requires, 
and   submits   to   produce   them ;    he   adopts   his   own 

course 
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course  of  answering,  and,  having  done  so,  he  cannot 
withdraw  from  that  course.  It  may,  no  doubt,  have  oc- 
curred from  inf^dvertence  in  the  expressions  used,  and 
that  the  Defendant  meant  all  along,  and  intended,  to 
protect  himself  from  producing  those  which  are  called 
confidential  communications.  All  that  may  have  been  in- 
tended ;  and,  in  claiming  the  privilege  at  the  end  of  the 
answer,  the  general  reference  contained  in  the  early  part 
of  the  answer  may  not  have  been  adverted  to.  If  I  findi 
however,  in  the  body  of  the  answer,  a  statement  by  the 
Defendant,  that  he  cannot  answer  except  by  reference  to 
certain  documents  which  he  refers  to  as  part  of  his 
answer,  and  offers  to  produce,  having  said  that,  be 
loses  all  pretence  for  withholding  that  information  from 
the  Plaintiff,  because  he  himself  has  elected  to  adopt 
that  mode  of  communication  for  giving  that  information 
which  the  Plaintiff  is  entitled  to  receive  from  him. 
That  is  exactly  Hardman  v.  Ellames.  I  cannot  possibly 
distinguish  the  one  case  from  the  other.  In  both  there 
was  a  reference  to  documents  as  part  of  the  answer,  and 
an  offer  to  produce.  In  both,  circumstances  existed 
which,  if  it  had  not  been  for  the  general  reference  making 
the  documents  part  of  the  answer,  would  have  protected 
the  Defendant  from  producing  them.  In  Hardman  v. 
EUameSf  the  question  arose  from  there  being  a  document 
which  only  went  to  prove  the  Defendant's  title,  and 
would  not  aid  the  Plaintiff  in  proving  his  own.  Here, 
it  is  said,  there  were  confidential  communications  passing 
between  the  solicitor  and  the  client  Now,  suppose  the 
Defendant  had  copied  a  part  of  one  letter,  could  he  re- 
fuse to  produce  it,  after  referring  to  it  as  part  of  his 
answer  in  order  to  shew  that  what  he  states  in  his 
answer  is  true?  Of  course  he  could  not.  He  could* 
not  first  say,  I  will  shew  you  something  that  is  a  pri-* 
vileged  communication,  and  then  say,  I  have  told  you 
something  which  I  was  not  bound  to   tell  you,  the 

com- 
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€oinmunicatioD  being  privileged,  but  I  will  give  you 
no  more  information  about  it ;  I  will  let  you  know  as 
much  of  it  as  I  like,  without  enabling  you  to  ascertain 
whether  the  account  I  give  of  it  is  true,  or  whether  it 
may  not  contain  matter  which  I  have  thought  proper 
to  withhold.  What  lias  been  done  here  comes  to  the 
same  thing.  The  Defendant  has  not  set  out  any  part 
of  the  documents,  but  has  referred  to  the  whole  as 
the  only  documents  which  contain  any  information. 
These  documents  must,  therefore,  be  produced.  No 
doubt  it  puts  the  Defendants  in  a  situation,  which  they 
would  not  have  been  put  in,  if  a  different  course  had 
been  pursued;  it  compels  them  to  produce  documents 
which  are  called  privileged;  but  it  is  a  course  they 
have  brought  upon  themselves,  and  from  which  they 
cannot  withdraw.  The  Vice-Chancellor,  as  I  under- 
stand, never  decided  against  the  Plaintiff's  right,  but 
he  did  that  in  effj^ct.  The  object  of  the  application 
being  for  the  production  of  all  the  documents,  he  or- 
dered the  motion  to  stand  over  as  to  these  particular 
documents.  Though  this  was  not  deciding  against  the 
Plaintiff  by  a  refusal  of  that  which  he  asked,  yet  the 
Plaintiff  had  a  right  to  complain,  because  the  Vice- 
Chancellor  might  refuse  to  decide  upon  the  motion  for 
ever.  An  order  that  the  motion  should  stand  over 
might  be  of  the  same  effect  as  refusing  it.  If,  however, 
the  Plaintiff  is  right  in  his  contest,  he  is  entitled  to  see 
these  documents  which  are  not  produced,  and  which 
the  regular  practice  compels.  Those  that  are  not  pro- 
duced are  those  as  to  which  the  Plaintiff  has  a  right  to 
complain,  and  that  is  the  only  reason  why  I  asked  whe- 
ther the  Vice-Chancellor  refused  the  motion  or  not,  so 
that  I  might  have  the  satisfaction  of  knowing  that,  in 
making  this  order,  I  do  not  act  contrary  to  the  opinion 
expressed  in  the  Court  below. 
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Feb.  10.  28. 


BLACKMORE  v.  SMITH. 


Bill  dismissed 
for  want  of 
prosecution, 
ttnth  costs,  on 
the  motion  of 
a  Defendant, 
who  was  an 
uncertificated 
bankrupt. 


npHIS  was  an  application,  on  behalf  of  the  Defendant, 
■*'     to  vary  an  order  made  by  the  Vice-Chancellor 
Knight  Bi-ucCi  dismissing  the  PlaintifTs  bill  without  costs. 
The   following   were    the   circumstances   of  the  cose. 
The  bill,  the  object  of  which  was  to  declare  a  certain 
company  to  be  fraudulent,  and  a  bubble  company,  and 
to  restrain  an  action  which  had  been  brought  against 
the  Plaintiff,  was  filed   on  the  2nd  June  1846.      On 
the   10th    June  the   Defendant  appeared,  and  on  the 
16th    June   a  fiat    in  bankruptcy   was  issued   against 
him,  and  assignees  were  subsequently  duly  appointed. 
On  the  17th   July  1846,  the  common  injunction    was 
obtained  by  the  Plaintifi*  restraining  the  Defendant  from 
proceeding  at  law,  touching  the  matters   in  the  bill 
complained  of.    No  step  was  taken  by  the  Plaintiff  to 
revive  the  suit  or  otherwise;  and,  on  the  26th  April 
1848,  the  Defendant  filed  his  answer.      On  the   Slst 
January  1849,  the  Defendant,  who  had  not  obtained  his 
certificate,  moved,  before  the  Vice-Chancellor  Knight 
Brucej  that  the  bill  might  be  dismissed  with  costs  for 
want  of  prosecution.    Upon  this  application,  his  Honor 
ordered,  that  within  a  month  the  Plaintiff  should  file 
a  supplemental  bill  against  the  assignees,  and,  in  default, 
that  the  bill  should  be  dismissed  with  or  without  costs, 
according  to  the   practice.     At  the  expiration  of  the 
month  no  supplemental  bill  having  been  filed,  the  case 
was  again  mentioned  to  the  Vice-Chancellor,  when  his 
Honor,  considering  that  the  answer  had  been  filed  gra- 
tuitously, for  the  purpose  of  obtaining  the  dismissal  of 
the  bill  with  costs,  ordered  that  the  bill  should  be  dis- 
missed wit/iout  costs. 

Mr. 
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Mr.  Elderton^  for  the  Defendant,  now  moved  that  the 
bill  might  be  dismissed  with  costs,  relying  on  Mon- 
teith  V.  Taylor.\a)  Although  he  admitted,  that  Lord 
Eldon*s  decision  m  that  case  had  apparently  been  treated 
as  sanctioning  a  different  practice,  yet  he  contended 
that  it  was  really  in  favour  of  the  present  motion. 


1849. 


Blackuobb 
Smith. 


Mr.  Bagshawef  conird,  cited  Blanshard  v.  Drem  be-* 
fore  the  Vice-Chancellor  of  England  (i),  and  Tindlay 
V.  Lawrance,  before  the  Vice-Chancellor  Knight  Bruce^ 
Ist  June  1848,  in  both  of  which  instances  the  bill  had, 
under  circumstances  precisely  similar  to  the  present 
case,  been  dismissed  without  costs. 

The  cases  of  Randall  v.  Mumfbrd{c\  Knox  v. 
Brown  {d).  Sellers  v.  Dawson  {e),  Mackwortk  v.  Jlfar- 
shall{g)  were  also  cited  and  commented  on  in  the 
course  of  the  discussion. 


The  Lord  Chancellor— 'after  observing  that  the 
question  resolved  itself  into  the  single  point,  whether 
Lord  Eldon  m  the  case  of  Monteith  v.  Taylor  had 
finally  ordered  the  bill  to  be  dismissed  with  costs  ^-said, 
that  if  he  could  find  that  Lord  Eldon  had  virtually  so 
decided,  he  should  restore  the  practice  in  conformity 
with  that  decision.  In  order  to  ascertain  the  fact,  his 
Lordship  ordered  the  case  to  stand  over,  (h) 

The 


(a)  9  Ves.  615. 

(6)  10  5iW2W 

(c)  18  Ves.  424. 

{d)  2  Bro.  C,  C.  186. 

{e)  2  Anst,  458.  n. 

Ig)  3  Sim.  368. 

(A)  The  following  is  the  order 
made  in  Monteith  v.  Tat/ior, 
tub  nomine  Taylor  v.  Monteith^ 

Vol.  L  G 


as  it  appears  in  the  Registrar's 
book  :  — 

"  Taylor  v.  Monteith  —  TAiirx- 
day  12th  July  1804.  —  Whereas 
Mr.  Agar^  of  counsel  for  the 
Defendant,  this  day  moved  and 
offered  divers  reasons  unto  the 
Right  Honorable  the  Lord  High 
Chancellor  of  OretU  Britain  that 
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J'^*^'^*^^     raised  by  the  parties,  observed  that  the  report  of  the 

BlACKMORE  j  r  '  1 

V.  case  of  Motdeith  v.  Taylor  had  been  relied  on  by  botii 

Smith.  gjjgg ,  ^j^^^^  although  from  the  report  it  appeared  un- 
Febnuay  28.  certain  what  was  the  result  of  the  discussion,  the  order 
itself  left  no  doubt  on  the  subject.  (His  Lordship  here 
read  the  order  as  given  in  the  note.)  The  point  there 
was,  whether  the  Plaintiff  was  bound  to  speed,  or  whether 
the  circumstances  of  the  case  were  not  such  as  to  entitle 
him  to  abandon  the  suit  without  paying  costs.  Lord 
EtdaUf  having  taken  time  to  consider,  at  last  decided 
against  the  Plaintiff.  He  decided  either  that  he  should 
proceed  with  the  suit^  or  that  the  bill  should  stand  dis- 
missed with  costs.  If  the  Plaintiff  did  not  choose  to 
prosecute  his  suit,  he  was  to  pay  the  costs.  It  is  not 
difficult  to  see  the  reason  of  the  application  of  the 
general  rule  to  such  a  case.  The  circumstance  of 
some  difficulty  arising  in  reference  to  the  parties  to  a 
suit  in  equity,  is  no  reason  why  the  party  who  has  as- 
serted a  claim  should  not  proceed  with  that  claim.  As 
long  as  the  suit  continues,  any  party,  having  an  interest 
in  the  claim  asserted,  may  prosecute  it,  and  the  De- 
fendant must  be  prepared  to  resist  it.  The  party,  ther^ 
fore,  whether  it  be  the  original  Plaintiff  or  some  one 
representing  him,  who  withdraws  the  claim,  must  do  so 
oh  the  usual  terms.  The  order  made  by  Lord  Eldon 
is  quite  conclusive  as  to  the  practice,  and,  therefore^ 
in  the  present  case,  if  the  Plaintiff  chooses  to  give  up 
the  suit,  he  must  pay  the  costs. 


the  PlaintiflTs  bill  may  stand  for  the  Plaintiff,  who  undertook 

dismissed  out  of  this  Court  for  to  speed  the  cause  peremptorily: 

want  of  prosecution  with  costs.  It  is  thereupon  ordered,  that  the 

to  be  taxed  by  one  of  the  Mas-  Plaintiff  do  speed  his  cause  to 

tcra  of  this  Ck)urt,  in  the  pre-  a  hearing  without  delay.**    Reg. 

•eiioe  of  Mr.  Cooke,  of  counsel  Lib.  1608.  B.  1072. 
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STEELE  V.  PLOMER.  jp^^  jp  29 

rpHE  Defendant,  William  Plomer,  living  in  Scotland,  Leave  given, 
•^  out  of  the  jorisdiction,  was  served  on  behalf  of  29th  Order  of 

himself  and  wife  with  subpoena  to  appear  and  answer  ^'^  ^®*^» 

to  enter  an 

in  manner  directed  in  such  case  by  the  SSrd  Order  of  appearance 
May  1845.    He  entered  an  appearance  for  himself  only,  J^^^®  J^j 
his  wife  living  apart  from  him,  and  out  of  the  jurisdic-  having  been 
tion.     The  PlaintiflF  then  moved,  before  the  Vice- Chan-  ^h^o  "him- 
oellor  Knight  Brucey  for  leave  to  enter  an  appearance  scdf  and  wife, 
for  the  wife  under  the  29th  Order  of  May  1845.     The  to  app«irand 
Vice-Chancellor,  however,  refused  the  application,  on  ^®^®^H!?^f^ 

'^^  the  33d  Order 

the  grodnd  that  the  case  did  not  fall  within  the  terms  of  May  1845. 
of  the  29th  Order. 

Mr.  ElderUmj  for  the  Plaintiff,  now  renewed  the  mo- 
tbn  before  the  Lord  Chancellor. 

The  Lord  Chancellor  made  the  order,  observing 
that  the  circumstance  of  the  Defendants  being  out  of 
the  jurisdiction,  made  no  difference  in  the  case,  and 
that  the  service  of  the  subpoena  on  the  husband  was 
due  service  on  the  wife,  and  within  the  provisions  of 
the  SSrd  Order  of  jil%  1845. 


G2 


6^  CASES  IN  CHANCERY. 

184.9. 


Februanf  14.       I"  *«  Matter  of  the  SHREWSBURY  Charities. 

Under  what  HpHIS  was  the  petition  of  [nine  of  the  survivors  of 
the  Court  *^  a  body  of  seventeen  trustees  of  certain  charities 

will  make  an  formerly  vested  in  the  corporation  of  Shrewsbury  ap- 

filliogup  pointed  under  the  Municipal  Corporation  Act  by  an 

vacancies  in      Q^der  dated  the  10th  March  18S7.     The  object  of  the 
chanty  trus-  ,  .  .       j    -        i 

tees  under  the  petition  was  to  have  new  trustees  appointed   m   the 

C^oration     '^"^  ^^  ^^®  ^**^  ^^'^^  ^®^*     '^*^®  petition  stated  the 
AcL  particulars  of  the  several  charities  which  were  under 

the  management  of  the  trustees ;  the  death  of  five  of  the 
trustees ;  that  one  of  the  survivors  had  been  for  some 
time  past  resident  abroad ;  that  another,  owing  to  the 
infirmity  of  deafness,  had  for  some  time  past  very 
seldom  attended  the  meetings,  but  had  in  every  other 
respect  faithfully  discharged  the  duties  of  his  office ; 
that  great  inconvenience  was  and  would  continue  to 
be  occasioned  in  the  management  of  the  charities  by 
reason  of  the  difficulty  in  obtaining  a  sufficient  number 
of  the  trustees  to  attend  the  meetings  for  the  proper 
transaction  of  the  business  thereof;  that  the  petitioners 
were  advised  that  it  was  doubtful  whether  any  meeting 
of  the  trustees,  at  which  a  majority  at  least  of  the  con- 
tinuing trustees  were  not  present,  could  lawfully  do  any 
act. 

Mr.  Roll  and  Mr.  Blunl  supported  the  petition. 

The  Solicilor-'General  and  Mr.  Kenyon,  contri,  re- 
ferred to  the  refusal  of  the  Lord  Chancellor  to  fill  up 

vacancies 
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vacancies  in  the  case  of  the  Trustees  of  the  Worcester       1849. 
Charities,  la)  ^^^^^^ 

*   '  In  re 

Sbrbwsburt 
Mr.  Keryon  appeared  also  for  one  of  the  surviving      Joannes. 

trustees,  who  did  not  concur  in  the  petition,  on  the 
ground  that  it  was  unnecessary. 

77#tf  Lord  Chancellor  made  the  order  prayed,  ob- 
serving*  that  in  the  case  referred  to,  no  reason  was  as« 
signed  for  what  was  asked,  but  that  in  the  present  in- 
stance the  trustees  themselves  came  to  the  Court, 
shewing  the  necessity  for  filling  up  the  vacancies,  (b) 

(a)  2  PML  284.  was,  however,  insisted  by  the 

(6)  The  petition  also  prayed  governors  and  trustees  of  the 

that  the  vacandes  in  the  trus-  school,  and  held  by  the  Lord 

tees  of  certain  ecclesiastical  be-  Chancdlor,that  the  charity  trus- 

nefioes,  hdd  for  the  benefit  of  tees  had  no  interest  in  the  mat- 

Skrewibury   School,    might   be  ter.       See    In   re    Shrewsbury 

filled  up  (see  next  case).    It  School,  1  MyL  ^  Or,  638. 


In  re  SHREWSBURY  SCHOOL.  February  14. 

^IIHIS  was  a  petition  by  the  Governors  and  Trustees  The  Ck>urt 
-■-    of  the  School  for  the  appointment  of  two  new  trus-  ^^^  order'for*^ 

tees  of  certain  Ecclesiastical  benefices,  formerly  vested  filing  up  the 
,  , ,  1         .  t»    t  t*  vacancies  in 

in  the  mayor,  aldermen  and  assistants  ot  the  town  of  charity  tnis- 

Shrewsburu,  for  the  benefit  of  the  School.    Five  being  the  *ees  by  the 

1  /•  •        1         1        I      "A?     •     appointment 

original  number  of  trustees  appomted  under  the  Muni«  of  particular 

cipal  Corporation  Act,  and  two  of  the  number, — viz.,  the  |^i|h^'^?*a're- 
Bishop  of  Lichfield  and  Coventry^  and  the  Earl  of  Pcnxys  ference  to  the 

1  Master. 

— havmg      Where  an 

unnecessary  party  had  been  served  with  a  petition  solely  in  consequence  of  a  claim 
set  up  by  him,  he  was  left  to  bear  his  own  costs. 

GS 
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1849.        -—having  since  died,  it  became  necessary  to  supply  the 

^^*V^^     vacancies.     The  present  Bishop  of  Lichfield  and  C4>- 

Shrbwsburt   ventry  and  the  present  Earl  of  Pcnxys  having  consented 

SchooL       ^  ^^^  ^  trustees,  it  was  sought  by  the  petition  to  have 

them  appointed  without  a  reference  to  the  Master,  the 

surviving   trustees   consenting.      The   Corporation  of 

Shrewsbury  having,  by  a  resolution  of  the  18th  JanU" 

ary  18499  set  up  a  claim  to  nominate  the  new  trustees, 

the  petition  was  on  this  account  served  on  them. 

The  SoUcitar^General  and  Mr.  Kenyan  in  support  of 
the  petition. 

Mr.  Bacon  and  Mr.  Wray^  for  the  Corporation  of 
Shrembury,  endeavoured  to  shew  that  the  Corporation 
was  so  interested  as  to  be  entitled  to  go  in  before  the 
Master  to  propose  parties  as  trustees. 

The  Lord  Chancellor  held  that  the  Corporation 
had  no  interest  in  the  matter,  and  directed  the  usual  re- 
ference, observing  that  he  could  not  act  upon  any  know- 
ledge of  his  own,  for  the  purpose  of  complying  with  the 
prayer  of  the  petition  for  the  appointment  of  the  Bishop 
of  Lichfield  and  Coventry  and  Lord  Powys  without  such 
reference.  Upon  the  question  of  costs,  his  Lordship 
held  that,  the  Corporation  having,  by  the  claim  which 
they  set  up  previously  to  the  presentation  of  the  peti- 
tion, rendered  the  service  of  it  upon  them  necessary, 
the  petitioners  could  not  now  be  called  on  to  pay  them 
their  costs. 
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ALLFREY  v.  ALLFREY.  Feb.  14. 16. 

21. 

nPHE  Master  of  the  Rolls,  by  his  decree,  bearing  date  Where  an 

-■-    the  28th  May  1847,  declared  that  the  Plaintiff,  entry  in  an 

•^  '  '   administra-      • 

JVUliam  AUfrey^  was  not  bound  by  the  settlement  of  tor's  account, 
accounts  of  the  7th  May  1825  and  the  11th  January  Unsettled, 
1828,  with  Edward  AUfrey^  the  deceased  administrator  was  shewn  to 
of  George  Allfreyj  and  that  such   accounts  ought  to  lentlymade, 

be  opened,  with  liberty  for  the  Master  to  state  whether  ^**®  whole 

...  account  was 

there  was   any  and  what  difficulty  in  taking  the  ac-  opened,  not- 

counts,  arising  from  the  lapse  of  time  and  the  loss  of  Jj^^Y**"  "I* 
evidence  and  documents  (a).    The  Defendants,  the  exe-  forty  yean 
cutors  of  the  deceased  administrator,  appealed  against  ^^^  of  the 
the  whole  of  this  decree,  except  as  to  that  part  of  it  intestate, 
which  directed  the  dismissal  of  the  bill  against  certain  since  the  set- 

of  the  other  Defendants.  tlement  of  die 

account,  and 
more  than 

George  Alljrey,  the  father  of  the  Plaintiff,  died  on  the  5?^^  ^'"^  *^« 
o        ^    c^^  ^  ^        '  discovery  of 

2Srd  April  1802,  intestate,  leaving  his  wife  and  four  the  entry 
children,  his  mother,  and  his  brother  Edward  AUfrey,  ^^Sp^ial  df-* 
whose  representatives  were  the  accounting  parties  in  rections  in- 
tbe  suit,  him  surviving.      The  Plaintiff  was  a   post-  decree  for  the 

humous   child,  and  was  born  on   the  25th  September  protection  of 

the  account- 
1802,  and,  as  the  youngest  son,  succeeded  to  certain  ing  party. 

lands  which  were  of:  the  tenure  of  borough  English.  J  ff^^u 

He  was  also  entitled  to  his  share  of  the  personalty  Plaintiff;  on 

under  the  statute  of  distributions.  It  was  admitted,  that,  j^^chan-^ 

upon  the  death  of  the  intestate,  Edward  Allfrey  caused  cellor.towith- 

a  grant  of  letters  of  administration  to  be  made  to  him  evidence  any 

on   portion  of  the 
answer  which 
(a)  10  Beav,  353.  may  have 

been  read  in 
the  Court  below. 
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on  the  1 7th  June  1 802,  upon  an  afSdavit  that  he  was 
the  sole  pr  next  nearest  of  kin  to  the  intestate.  It  ap- 
peared, from  the  documents  and  papers  scheduled  in  the 
answer,  that  he  had,  as  such  administrator,  shortly  ader 
the  death  of  the  intestate  in  the  year  1802,  sold  out  a 
sum  of  9100/.  stock  belonging  to  the  intestate,  although 
he  had,  in  his  administration  account,  treated  this  sum  as 
subsisting  in  specie  down  to  the  year  1808,  when  other 
stock  was  apparently  substituted,  and  that  he  had  given 
credit  to  the  parties  interested  under  the  intestacy  for 
the  dividends  as  if  actually  received  by  him  from  time 
to  time.  It  also  appeared  that  the  price  of  the  sub- 
stituted stock  in  1808  was  67^,  whereas  the  price  of  the 
same  stock  at  the  time  of  the  sale  in  1802  was  7lL 
It  was  admitted  that  he  had  entered  into  the  receipt  of 
the  rents  of  the  intestate's  real  estates,  and  that  a  sum 
of  49/.  had  been  received  by  him  in  respect  of  rent 
for  some  of  the  borough  English  lands,  for  which 
there  appeared  to  be  no  credit  given  to  the  Plaintiff. 
It  also  appeared  that  Edxcard  Allfrey  had  continued  a 
banking  account  with  the  firm  of  his  deceased  brother, 
as  his  administrator,  and  that  certain  specific  sums  of 
money  had  been  paid  in  and  drawn  out  from  such 
account,  without  ever  appearing  in  the  account,  which 
purported  to  be  the  general  administration  account, 
and  which  had  been  submitted  to,  and  approved  as 
settled,  by  the  Plaintiff.  It  was  further  proved,  that 
the  estate  of  the  intestate  had  been  credited  with  a 
certain  sum  of  money  in  the  books  of  the  Defend- 
ants' testator's  firm,  but  for  which  sum  no  credit 
ever  appeared  in  the  administration  account  which  the 
Plaintiff*  signed.  On  the  4th  January  1825,  being 
about  eighteen  months  after  the  Plaintiff*  came  of  age, 
the  administrator,  Edward  Allfrey^  took  him  to  the 
Bank  of  England  to  receive  the  dividends  of  certain 
sums  of  stock  which  had  been  transferred  to  him  as  his 

share 
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share  of  hb  father's  property,  and,  on  the  7th  Maxf 
1825,  the  Plaintiff  wrote  a  memorandum  at  the  end  of 
that  part  of  the  book  of  account  which  related  to  him- 
self in  the  following  words: — *^ Having  had  a  satis- 
fiictory  investigation,  and  agreed  the  addition  of  the 
foregoing  account,  as  well  as  the  administrator's  general 
account  of  the  effects  of  my  deceased  parent,  I  do 
hereby  confirm  the  same,  and  the  above  balance  of 
Yll.  12^.,  this  7th  May  1825."  On  the  11th  January 
1828,  the  Plaintiff  received  from  Edward  AUfrey  the 
sum  of  17/*  125*  as  the  balance  of  his  account.  £</- 
ward  Allfi-ey  died  in  1884,  and,  in  the  month  of  &p- 
tember  1843,  the  Plaintiff  filed  two  bills,  one  in  respect 
of  the  personal  estate,  making  his  brothers  and  sisters 
and  the  representative  of  his  mother  and  the  executors 
of  bis  uncle  Edward  AUfrey  parties;  and  another  against 
the  same  executors  only,  for  an  account  of  the  rents 
of  the  real  estates,  and  charging  his  uncle's  estate  as 
guardian.  All  the  Defendants,  with  the  exception  of 
the  executors,  either  disclaimed  or  took  no  active  part 
in  the  litigation. 


1849. 


Allfrey 

V. 

Allfrbt. 


Mr.  BetheU  and  Mr.  Rasch^  for  W.  AUfrey^  the 
Plaintiff,  supported  the  judgment  of  the  Master  of 
the  Rolls  mainly  upon  the  facts  which  are  detailed 
above,  and  which,  they  urged,  were  not  controverted 
by  the  executors  of  the  accounting  party.  They 
relied  on  the  satisfactory  proof  of  fraud,  as  evidenced 
in  the  stock  transaction,  and  they  contended,  that, 
where  fraud  was  shewn  to  have  existed,  no  length 
of  time  could  operate  as  a  bar  to  the  opening  of  an 
account ;  there  could  be  no  settlement  of  an  account, 
one  item  of  which  was  falsely  entered  or  fraudulently 
withheld.  The  whole  matter  was  based  on  fraud,  and 
it  was  only  by  means  of  a  wilful  misrepresentation  that 
the  Defendants*  testator  was  enabled  to  assume  the 

character 
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character  of  administrator;  Vernon  v.  Fawdfy{a)fMHlar 
V.  Crcu'g  (6),  Wedderbum  v.  Wedderbum.  (c) 

Mr.  James  Parier^  Mr.  Wood^   and  Mr.  W.  Hidop 
Clarke^  for  the  executors,  contended  first,  that,  after 
such  a  lapse  of  time  since  the  settlement  of  accoants, 
—  viz.,  nineteen  years  since  the  settlement,  and  sixteen 
since  their    readoption,  — >  not    even  the   presence  of 
fraud  was  sufficient  to  open  the  account;  and,  as  an 
authority  that,  under  these  circnmstances,  the  Plaintiff 
should  be  permitted  at  most  only  to  surcharge  and  fal- 
sify, they  cited  BrcnmeU  v.  Braamell  (d) :  they  denied, 
however,  that  the  facts,  from  which  the  Plaintiff  pre- 
sumed  fraud,  were  susceptible  of  such  a  construction : 
on  the  contrary,  they  were  consistent  with  the  utmost 
good  faith  and  generosity  towards  the  party,  now  alone 
seeking  to  impeach  the  accounts;     With  respect  to  the 
alleged  misrepresentation  in  reference  to  the  letters  of 
administration,  it  was  by  no  means  extraordinary  for  a 
party   to   confide   in  his   professional  adviser,  and  to 
swear  to  the  accuracy  of  what  might  readily  be  believed 
to  be  a  merely  formal  statement.     As  to  the  sale  of  the 
stock  in  1802,  and  the  representation  in  the  administra- 
tion account  that  it  was  sold  in  1808,  they  urged  that 
the  proceeding  was  quite  free  irom  any  suspicion  of 
fraud  ;  that,  in  point  of  fact,  the  estate  of  the  cestui  qae 
trusts  had  been  credited  with  interest  and  compound  in- 
terest in  respect  of  the  stock  so  sold  out  in  1802;  and 
that  the  identical  amount  of  stock  had  been  in  truth 
repurchased  in  1808,  the  period  when  the  administrator 
ascertained  and  appropriated  the  shares  of  all  parties 
entitled   under  the  intestacy;  and  they  relied  on  the 
fact  that  the  amount  of  stock  so  repurchased  in  1808 

was 


(a)  2Afk.  119. 
{b)  6  Beav,  433. 


(c)  2  Keen,  722. ;  4  Myi.  ^ 
Cr.  41. 

(d)  2  Bro.  a  C.  62. 
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was  the  precise  amount  that  the  produce  of  the  sale  in        ISiP. 
1802  would  have  bouirht.      They  insisted  that  there     ^•'^"v^"^^ 
was  no  proof  whatever  of  the  dates  when  the  stock  had  9. 

been  sold  out,  nor  of  the  precise  sums,  except  in  the 
account  which  was  rendered  to  the  Plaintiff;  that  that 
account  did  not  purport  to  contain  simultaneous  entries, 
but  was  compiled,  after  a  long  interval,  from  the  various 
books  in  the  administrator's  possession,  which  had 
doubtless  been  destroyed. 

\Th€  Lord  Chancellor  observed :  The  Defendants 
admit  a  sale  in  1802,  and  that  the  entry  of  the  sale  in 
1808  was  false.  The  administrator  is  charged  with 
having  sold  S/.  per  cent  stock,  and  it  is  hot  proved  how 
the  money  was  applied.  Distance  of  time  can  make  no 
difference  in  dealings  of  stock,  as  the  evidence  always 
remains.  The  Defendants  explain  it  by  saying  that  an 
equivalent  amount  of  stock  was  substituted  in  1808. 
This  also  is  denied*  It  is  quite  in  the  Defendant's  power 
to  clear  up  and  rebut  the  charge,  by  authorising  an  in- 
spection of  the  Bank  of  England*s  books.] 

In  answer  to  the  charge  of  not  carrying  to  the  credit 
side  of  the  administration  account  the  sum  which  once 
had  appeared  to  the  credit  of  the  intestate  in  tlie  books 
of  the  firm,  they  said  that  a  few  months  after,  there 
was  a  debit  of  this  very  same  amount,  and  the  inference, 
at  this  distance  of  time,  was  irresistible,  that  the  sums 
were  identical.  In  answer  to  the  charge  that  certain  sums 
of  money  had  been  drawn  out  of  the  intestate's  banking 
account,  and  not  credited  in  the  administration  account 
rendered  to  the  Plaintifi^  they  shewed  that  certain  other 
sums  had  been  paid  in  and  drawn  out  of  the  same  ac- 
count, which  clearly  could  not  be  claimed  as  the  pro- 
perty of  the  intestate.  They  commented  also  on  the 
fact  of  the  Plaintiff  being  a   barrister  of  five  years 

standing 
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1849.        standing  previously  to  his  uncle's  death,  and  that  no 

^-^^^^-^     proceedings  were  taken  in  the  uncle's  lifetiraet  but  were 
Allfrbt  . 

V.  deferred  to  a  period  when  the  party  accused  was  no 

Allfrbt.  longer  in  existence,  when,  in  all  probability,  there  might 
not  be  found  a  single  vouchef  or  tittle  of  evidence  by 
which  his  representatives,  if  called  on,  could  substan- 
tiate any  item  of  discharge.  In  answer  to  an  allegation 
that  the  Plaintiff  was  altogether  dependant  on  his  unde 
when  he  was  induced  to  sign  the  memorandum,  it  was 
said  that  the  Plaintiff  himself  received  the  interest  and 
dividends  of  the  stocks  and  funds  ever  since  they  had 
been  transferred  into  his  name  on  the  25th  January 
1825.  In  answer  to  various  other  charges,  as  to  omis- 
sions, they  insisted  that  there  was  also  a  considerable 
number  of  payments  made  by  the  administrator  for 
which  no  credit  appeared  to  have  been  claimed  by  him^ 
— -  such  as  funeral  expenses,  maintenance  for  the  children 
and  widow, — all  of  which  might  have  been  more  than 
sufficient  to  countervail  the  few  items  which  did  not 
iippear  in  the  account  rendered,  and  the  proofs  of  which 
were  not  now  forthcoming. 

Mr.  Law,  for  the  representative  of  the  mother,  took 
no  part  in  the  argument 

Mr.  Bet  hell  in  reply.  It  is  admitted  that  no  sale  of 
the  SI,  per  cent  stock  took  place  in  1808  ;  therefore,  no 
purchase  could  have  been  made  with  its  alleged  pro- 
duce in  that  year;  in  point  of  fact,  no  repurchase  of 
stock  was  ever  made  until  April  1820;  and  no  attempt 
to  rebut  this  charge  is  undertaken  by  the  Defendants, 
though  they  have  the  means  in  their  own  hands.  With 
respect  to  the  possible  loss  of  the  proofs  of  discharge^ 
special  provisions  are  inserted  in  the  decree  of  the  Court 
below,  a  most  unusual  proceeding  in  cases  of  fraud. 

In 
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In  the  course  of  the  argument,  the  Defendants'  counsel        1 849. 

were  about  to  read  from  the  answer  the  context  of  a       ^^^^'^"^ 

Allfrbt 
passage  which  had  been  read  and  relied  upon  in  the  v. 

Court  below  by  the  Plaintiflfs  counsel,  but  the  Lord      Allfrbt. 
Chancellor,  at  the  instance  of  the  latter,  allowed  the 
whole  passage  to  be  withdrawn  from  the  evidence. 


T^e  Lord  Chancellor. 

The  only  question  in  this  cause  is,  whether  the  decree 
should  be  for  an  open  account  generally,  or  a  decree  to 
surcharge  and  falsify?  Now  the  distinction  between 
these  two  has  not  been  accurately  observed  in  some 
more  recent  cases.  But  if  you  look  to  the  earlier  cases, 
you  will  find  the  rule  clearly  laid  down.  In  the  case  of 
Vernon  v.  Vawdry  (a),  it  is  said :  "  If  there  are  only 
mistakes  and  omissions  in  a  stated  account,  the  party 
objecting  shall  be  allowed  no  more  than  to  surcharge 
and  falsify.  But  if  it  appears  to  the  Court  that  there 
has  been  fraud  and  imposition,  the  decree  must  be, 
that  the  whole  shall  be  opened,  notwithstanding**  (in 
that  case)  ^*  it  was  a  stated  account  of  twenty-three  years 
standing,  and  the  party  guilty  of  the  fraud  was  dead.** 
I  have  acted  upon  that  doctrine,  affirming  a  decree 
of  Lord  Langdale%  in  a  case  of  Wedderbum  v.  Wedder^ 
hum.  {b)  Now  it  is  quite  obvious,  that  that  is,  strictly 
speaking,  the  doctrine  and  principle  of  this  Court; 
because,  if  a  transaction,  whether  it  be  a  deed  or  an 
agreement,  or  an  account  stated  and  settled,  which  is 
only  an  agreement,  be  proved  to  be  fraudulent,  there  is 
nothing  on  which  it  can  stand :  the  transaction  itself  is 
void :  then,  if  the  transaction  itself  is  void,  there  is  no 
question  that  can  remain  about  an  account  partially 

settled, 

(a)  2  Aik.  119.  (b)  4  MifL  ^Cr.  41. 


Febnuary  21. 
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1849.        settled,  or  settled  so  far  as  error  may  not  be  proved.    In 
.       '^     principle,  therefore,  no  doubt  the  rule  there  laid  down 
V.  is  the  correct  rule.     But  in  some  more  modem  cases, 

LLFRBY.     ^^^  particularly  in  the  case  which  was  referred  to  of 
Brmonell  v.  Brotsmdl  (a)  before  Lord  Kenyan^  &  different 
rule  seems  to  have  been  acted  upon.     That  was  a  case  of 
fraud;  there  was  an  account  settled  between  two  brothers, 
both  of  whom  were  interested  in  certain  ships  under  their 
father's  will,  and  the  elder  brother  had  certainly  grossly 
mbrepresented  the  interest  of  the  younger  brother,  when 
he  procured  him  to  settle  an  account.     It  was  there- 
fore a  case  of  fraud ;  but  Lord  Kenyon,  considering  the 
great  length  of  time  that  had  elapsed  since  the  account 
was  settled,  and  that  there  might  be  great  hardship 
on  a  party  being  called  upon  to  go  through  an  account, 
and  to  prove  the  items  at  such  a  distance  of  time,  and 
therefore,  that  great  injustice  might  ultimately  be  done 
by  having  the  account  entirely  opened,  only  made  a 
decree  to  surcharge  and  falsify ;  and,  no  doubt,   that 
coui'se  of  proceeding  has  been  acted  upon  in  moi*e  modern 
cases ;  as,  for  instance,  in  Millar  v.  Craig  (5),  where  the 
facts  were  undoubtedly  sufficient  to  justify  a  decree  for 
an  open  account.     The  Master  of  the  Rolls,  however, 
thought  that  justice  would  be  done  to  the  parties  by 
making  a  decree  merely  to  surcharge  and  falsify ;  and  if 
the  Court,  under  the  circumstances,  sees  that  justice  is 
more  likely  to  be  done  by  that  form  of  decree,  than  by 
a  general  decree  for  an   open  account,  the  Court  is 
undoubtedly  justified  in  adopting  that  course;  but  if 
there  be  a  balance — if  it  be  a  question,  whether  the  one 
party  is  likely  to  suffer   injustice  more  from  the  one 
form  of  decree  than  the  other  form  of  decree — then 
there  can  be  no  doubt  that  the  Court  ought  to  lean 
towards  that  side  which  is  the  side  of  an  innocent  and 

an 

(a)  2  JBro.  C.  C.  62.  (If)  6  Beav.  433. 


Allfrby. 
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ao  injured  party,  rather  than  to  that  of  the  offending        1 849. 
party.     It  is  impossible  to  say,  that,  on  going  through     ^allmT 
an  open  account  after  a  great  length  of  time,  which  v, 

the  accounting  party  has  not  for  many  years  expected 
to  be  called  upon  to  do,  he  may  not  be  exposed  to 
very  great  hardship,  and  may  not  be  able  to  exonerate 
himself  from  certain  obvious  charges  which  may  be 
made  against  him,  and  which  he  must  be  subject  to, 
until  he  can  relieve  himself  by  evidence.  .On  the  other 
hand,  it  is  quite  obvious,  that  there  may  be  an  utter 
inability  in  the  party  injured,  under  a  mere  permission 
to  surcharge  and  falsify,  to  discover  what  the  fraud 
was,  or  what  the  error  was,  he  being  a  stranger  alto- 
gether to  the  transaction,  only  knowing  the  transaction 
as  &Isely  represented  to  him  by  the  party  who  was 
guilty  of  the  fraud.  It  would,  therefore,  be  in  vain  to 
tell  him,  ^^  if  you  can  point  out  an  error  it  shall  be 
corrected,**  for  that  is  exactly  the  difficulty  under  which 
he  labours :  he  is  ignorant  of  the  transaction,  and  yet 
he  is  called  upon  to  prove  and  substantiate  an  error. 
It  is  thus  impossible  to  be  sure  that,  either  in  the  one 
form  of  account  or  the  other,  absolute  justice  will  be 
done  after  the  lapse  of  a  great  number  of  years ;  but, 
as  I  said  before,  the  Court  will  lean  in  favour  of  the 
innocent  and  injured  party  against  that  party  who  is 
the  author  of  the  fraud. 

Now,  in  the  present  case  there  is  no  question  about 
the  fraud*  It  is  as  clear  a  case  of  fraud  almost  as  can  be 
stated ;  and,  without  going  through  any  great  number 
of  the  instances  of  fraud,  the  one  with  regard  to  the 
'Stock  is  perfectly  conclnsive.  In  the  first  place,  what  is 
it  that  constitutes  the  approval  of  the  dealing  with  the 
stock?  It  is  the  signing  of  the  memorandum,  in  the 
handwriting  it  is  true  of  the  Plaintiff,  but  it  is  quite 
obvious  that  it  must  have  been  done  under  the  dictation 
of  the  party  taking  the  benefit  of  that  memorandum. 

The 
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The  Plaintiff  signs  a  memorandum,  which  states  that 
he  had  had  a  satisfactory  investigation  of  the  account, 
and  of  the  administration  account  of  the  effects  of  his 
parent,  both  parties  claiming  under  the  parent;   but, 
the  uncle  having  obtained  administration,  it  must  never 
be  forgotten,    under  a  false  oath,  under  a  most   dis- 
tinct,  direct,  and  most  inexcusable  perjury,  because 
there  could  be    no  misapprehension.      The  intestate 
having  left  a  wife  and  children,  his  brother  goes  to  the 
Ecclesiastical  Court,   and  swears    that  he  is  the  only 
next  of  kin,  or  the  nearest  next  of  kin,  which  entirely 
excludes  all  the   family,  his  nephews   and  nieces,   of 
whose  existence  of  course  he  must  have  known ;  and  he, 
deliberately  swearing  that  there  were  no  such  persons 
in  existence,    obtains    adminbtration    of  the  father^s 
estate.     A  more  distinct  and  palpable  perjury  cannot 
be  stated ;  and  that  is  the  commencement  of  the  trans- 
actions which  have  led  to  this  litigation.     Now,  what 
the  Defendants  set  up  as  a  bar  to  the  Plaintiff's  relief 
in  asking  for  an  account  of  his  father's  estate,  is,  that 
he,  the  youngest  son,  not  long  after  he  became  of  age  — - 
about  two  years  after  he  became  of  a^e  — -  signed  a  me« 
morandum,  stating  that  he  had  had  a  satisfactory  investi- 
gation of  the  account,  and  of  the  administration  account 
of  the  effects  of  his  parent.     Now,  it  is  that  very  ac- 
count which  contains  the  fraud.     Then,  according  to 
the  facts  as  they  stand,  what  is  it  that  constitutes  a 
settlement,  and  where  is  the  bar  to  the  Plaintiff,  to 
prevent  him  from  having  the  relief  which  he  prays  ? 
Is  the  statement  true  ?    Is  that  a  satisfactory  account  ? 
Could  he  have  had  a  satisfactory  investigation  of  that 
account,  or  could  he  have  had  a  satisfactory  investiga- 
tion of  the  account  of  the  administration  of  the  effects 
of  his  parent?     Why,  this  one  fact ^ and  one  fact  is 
quite  sufficient  for  the  present  purpose  —  appears,  in 
regard  to    that   account,   coupled  now  with  the  ad- 
mitted 
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mitted  fact^  which  is  not  to  be  found  in  that  accoant, 
that  the  father  left  a  sum  of  9100/.,  S/.  per  cent,  stock. 
It  is  now  not  in  dispute:  it  is  either  admitted,  or  so 
proved  that  no  contest  is  raised  at  the  bar  on  the  sub- 
ject, that,  in  the  year  1802,  this  brother,  having  so 
obtained  administration,  sold  out  4000/.  of  that  stock, 
and  had  the  rest  transferred  into  his  own  name.  Of 
that  transaction  not  a  vestige  is  to  be  found  in  the  ac- 
count of  which  this  young  man  states  that,  he  had  had 
a  satisfactory  investigation ;  but  entries  are  made  in  it, 
in  the  year  1808,  six  years  after  this  transaction,  as 
if  the  stock  had  been  then  sold,  and  other  stock  pur- 
chased. Now  the  plaintiff  knew  nothing,  and  still  knows 
nothing,  of  these  entries,  except  so  far  as  they  appear  in 
the  account  He  has  been  desirous  of  ascertaining 
what  the  real  transaction  was,  and  has  applied  to  the 
bank  for  that  purpose.  The  bank  return  the  obvious 
answer,  that,  it  being  the  private  account  of  the  uncle, 
they  are  not  in  the  habit  of  informing  others  of  the  state 
of  such  an  account,  without  the  leave  of  the  party  whose 
account  it  is,  and  that  leave  they  have  not  been  able 
to  obtain.  We  therefore  have  these  facts ;  that  there 
was  a  sale  by  the  uncle  of  9100/.  stock,  or  a  transfer 
to  himself,  which  is  the  same  thing,  of  that  portion  of  the 
intestate's  estate  in  the  year  1802 ;  that  no  entry  was  made 
in  the  account  of  that  transaction  at  the  time  when  it  took 
place.  The  account,  therefore,  is  false  in  that  particular. 
There  is  an  omission,  a  wilful  and  culpable  omission, 
at  that  time;  and  in  the  year  1808,  there  is  an  entry  in- 
consistent with  the  facts  as  they  really  occurred,  because 
it  represents  the  stock  so  sold  or  transferred  in  1802  as 
remaining  in  1 808.  So  far  we  know  it  to  be  false,  because 
it  is  necessarily  false  from  the  fact  which  is  proved  as  to 
the  transaction  in  1802.  Whether  any  one  stock  was 
bought,  when  it  was  alleged  to  have  been  bought,  or 
what  the  transactions  were  with  regard  to  that  stock,  is 
You  L  H  not 


1849. 


Allprby 

V. 

Allfrbt. 


98 


CASES  IN  CHANCERY. 


1849. 


not  before  the  Court,  by  the  interposition  of  those  who 
now  represent  the  uncle's  estate.  We  have  from  this  ac- 
count an  omission  of  what  took  place  in  1802,  and  a  false 
entry  in  1808,-— a  misrepresentation,  a  falsification  of  the 
real  transaction,  — and  therefore  a  fraudulent  statement 
of  account,  of  which  the  uncle  gets  the  nephew  to  sign  a 
memorandum,  that  he  had  had  a  satisfactory  investiga- 
tion, as  well  as  of  the  administration  account  of  the 
parent's  estate.  Now,  then,  this  memorandum,  or 
rather  this  account,  so  proved  to  be  false,  so  proved  to 
have  been  obtained  by  misrepresentation  and  fraud,  is 
of  necessity  set  aside ;  and  it  is  set  aside  on  the  well 
established  fact  of  a  fraud  having  been  practised  by 
this  personal  representative,  also  standing  in  the  place 
of  a  parent,  because  he  had  placed  himself  in  the 
position  of  one  standing  in  loco  parentis  with  regard 
to  this  family.  He  had  acted  as  their  uncle,  and  in 
many  respects  had  acted  kindly,  but  so  far  disqualified 
himself  in  settling  the  account,  that,  as  between  himself 
and  them,  he  had  assumed  the  character  of  a  person 
acting  in  loco  parentis.  We  have,  therefore,  a  party 
acting  in  loco  parentis  exhibiting  a  falsified  account, 
and  getting  his  nephew  to  sign  that  false  account, 
representing  that  he  had  had  a  satisfactory  investiga- 
tion of  it  Why,  on  the  face  of  the  account,  he  might 
have  had  a  satisfactory  investigation  of  it,  because  the 
account  itself  necessarily  did  not  contain  a  statement, 
and  least  of  all,  proof  of  errors ;  therefore  he  may  have 
investigated  the  account,  but  nobody  could  have  dis- 
covered the  fraud,  or  the  omission,  from  the  mere  in- 
vestigation of  that  account  The  young  man,  however, 
had  been  deceived;  the  whole  transaction  had  been 
mystified  and  misrepresented ;  and  the  party,  who  was 
entitled  to  have,  as  he  states  he  had  had,  a  satis&ctory 
investigation  of  the  administration  account,  as  well  as 
the  account  he  signed,  expressed  his  approval  necessarily 
in  ignorance  of  the  firaud,  which  had  been  practised  upon 

him. 
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him.  That  transaction,  therefore,  is  most  properly,  by  1849. 
the  decree  of  the  Master  of  the  Rolls,  set  aside.  Now 
what  possible  security  can  the  Court  have,  or  can  the 
Plaintiff  have,  that,  in  pursuing  this  enquiry,  and  en- 
deavoaring  to  shew  in  what  other  respects  he  may  have 
been  in  a  similar  manner  defrauded,  he  (the  Plaintiff) 
has  the  materials  to  enable  him  to  bring  before  the 
Master  any  other  case  of  fraud  ?  It  may  esdst;  it  may 
be  covered  by  some  false  entry ;  and,  if  he  could  find 
it  ouf^  and  have  the  means  of  proving  it,  he  might  be 
relieved  under  a  decree  to  surcharge  and  &lsify*  But 
IB  it  not  rather  the  duty  of  those  who  rely  upon  the 
account,  who  represent  the  party  who  made  the  ao* 
count,  who  stand  in  the  place  of  the  author  of  the 
frauds  to  substantiate  and  prove  the  actual  state  of  the 
account,  than  to  throw  that  burden  on  the  party  com- 
plaining, and  who  may  with  justice  complain,  of  his 
having  been  deceived  and  defrauded  in  the  ostensible 
settlement  that  took  place.  No  doubt  it  may  produce 
hardship ;  it  is  impossible  to  deny  that,  after  the  great 
length  of  time,  which  I  say  nothing  upon,  because, 
when  fraud  is  so  distinctly  established,  time  becomes 
perfectly  immaterial.  The  Plaintiff,  n(;t  having  the 
means  of  discovering  the  fraud,  did  not  in  fact  dis- 
cover it  until  within  a  comparatively  recent  period. 

Under  these  circumstances,  difficulties  may,  beyond 
all  doubt,  arise  in  passing  the  account.  The  Master  of 
the  Rolls  has,  however,  adopted  a  plan,  which  has  also 
been  pursued  in  a  great  many  recent  cases,  and  which, 
in  a  degree,  applies  a  remedy  to  the  possible  evil, 
arbing  from  a  loss  of  documents,  or  of  evidence,  from 
lapse  of  time.  He  has  given  the  Master  directions, 
that,  if  he  finds  a  difficulty  in  taking  the  account^ 
owing  to  the  length  of  time  that  has  elapsed,  or  to  the 
loss  of  documents,  he  is  to  state  specially  the  difficulty, 

H  2  which 


100 


CASES  IN  CHANCERY. 


1849. 


which  he  finds,  on  circumstances  that  appear  before 
him  on  that  subject.  The  Court,  then,  according  to 
the  facts  that  appear  on  the  Master's  report,  may  be 
in  a  situation  to  apply  such  remedy,  and  give  such 
further  directions,  as  the  circumstances  of  the  case 
may  require,  which,  in  a  great  degree,  guards  against 
the  possibility  of  injustice  being  done  even  to  an  of- 
fending party ;  and  I  think  it  affords  all  the  protection, 
which  the  party  so  offending  is  entitled  to,  or  can  in 
justice  be  allowed,  in  a  decree  between  himself  and  the 
party  so  defrauded.  I  therefore  approve  of  the  decision 
of  the  Master  of  the  Rolls  in  every  part,  and  dismiss 
this  appeal  with  costs. 


February  16. 


Jld  WtiTtlli 

committee 
incapable  of 
conveying 
under  the  act 
1  >r.4.  C.60. 
«.3. 


In  the  Matter  of  POULTON,  a  Lunatic, 

AND 

In  the  Matter  of  the  Act  1  W.  4.  c.  60. 

TN  this  case,  the  lunatic  having  been  found  to  be  a 
mortgagee  within  the  meaning  of  the  act,  the  ad 
ifUerim  committee  presented  a  petition  for  leave  to  re- 
convey  the  mortgaged  premises. 

Mr.  Woodf  for  the  Petitioner,  submitted  that,  inas- 
much as,  by  the  5th  section  of  the  act  1  W.  4.  c.  60.,  any 
person  might  be  appointed  to  convey,  on  behalf  of  a 
party  of  unsound  mind  not  found  such  by  inquisition,  it 
would  be  competent  for  the  ad  interim  committee,  in 
the  present  instance,  to  convey  for  the  lunatic,  under 
the  Srd  section. 


The  Lord  Chancellor,  however,  refused  to  make  the 
order,  and  directed  the  petition  to  stand  over,  with 
liberty  to  amend,  when  a  committee  of  the  estate  should 
have  been  appointed. 
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In  the  Matter  of  the  Act,  lW.4f.  c.  60. 
Ex  parte  McDOWELL. 

npHE  Petitioner  was  entitled,  under  the  will  of  the  Bengal 

-*-    late  Begum  Sombre^  and  a  deed  of  eift  executed  by  Government 

o  .r    notes  are  land 

her,  to  a  legacy  or  sum  of  10,000  Sonat  rupeies,  which  within  the 

legacy  or  sum  had  been  set  apart  and  invested  by  the  5i^t^^4. 

trustees  and  executors  of  the  will  of  the  late  Begum  in  e.  60. 

Bengal  notes  of  the  fourth  4  per  cent,  loan,  and  which 

notes  were  deposited  with  the  Government  agent  for 

Bengal,  in  the  names  of  the  said  trustees  and  executors, 

of  whom  the  lunatic  was  the  survivor,  in  trust  for  the 

Petitioner.    The  petition  was  presented  under  the  act   > 

1  IV.  4.  c.  60.,  and  prayed  the  usual  reference. 

When  the  petition  first  came  on  to  be  heard,  the 
Lord  Chancellor  intimated  that,  the  fund  in  question 
not  being  in  this  country,  he  had  no  jurisdiction. 

An  aflSdavit  was  subsequently  filed,  shewing  that 
Bengal  government  notes  are  transferable  by  indorse* 
ment  like  other  promissory  notes,  and  are  not  trans-* 
ferable  in  books  kept  by  any  company  or  society.  On 
the  petition  being  now  again  mentioned, 

Mr.  Tennanty  for  the  Petitioner,  drew  the  attention  of 
the  Lord  Chancellor  to  section  29.  of  the  act,  and,  re^ 
ferring  to  the  interpretation  clause,  section  2.,  submitted 
that  the  notes  in  question  were  land  within  the  meaning 
of  the  actf     He  also  referred  to  an  order  precisely 
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1849.  similar  to  that  now  asked,  which  had  been  made  in 
this  lunacy  on  the  24th  March  1848,  on  the  petition  of 
Paschal  Reghelini  and  Joanna  Maria  his  wife. 

The  29th  section  of  the  act  in  question,  provides 
^^  that  the  powers  and  authorities  given  by  the  act  to  the 
Court  of  Chancery  in  England  shall  extend  to  all  land 
and  stock  within  any  of  the  dominions^  plantations,  and 
colonies  belonging  to  his  Majesty  (except  Scotland).'' 

The  2nd  section  states,  that,  in  order  to  avoid  unne- 
cessary repetition,  certain  words  are  used  in  the  act  as 
describing  subjects  some  of  which,  according  to  their 
usual  sense,  such  words  would  not  embrace ;  and  for  the 
understanding  of  the  sense  attached  to  them  in  the  act, 
it  enacts,  among  other  things,—  ^^  that  the  provisions  of 
this  act  shall  extend  to  and  include  the  several  other 
estates  and  persons,  matters,   and   things,  hereinafter 
mentioned;  (that  is  to  say,)  those  relating  to  land,  to 
any  manor,  messuage,  tenement,  hereditament,  or  real 
property  of  whatever  tenure,  and  to  property  of  every 
description  transferable^  otherwise  tlian  in  books  kept  by 
any  company  or  society^  or  any  share  thereof  or  interest 
therein;  those  relating  to  stock  to  any  fund,  annuity, 
or  security  transferable  in  books  kept  by  any  company 
or  society  established,  or  to  be  established,  or  to  any 
money  payable  for  the  discharge  or  redemption  thereof 
or  any  share  or  interest  therein." 

The  Lord  Chancellor  made  the  order  prayed,  ob- 
serving that  he  had  not  originally  adverted  to  that 
which  now  appeared  to  be  the  fact,  —  viz.  that  the  notes 
in  question  were  land  within  the  meaning  of  the  act. 
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In  the  Matter  of  MOORE,  a  Lunatic. 


March  9. 


TN  this  case,  the  sole  next  of  kin  of  the  lunatic  having 
-'-  assigned,  by  way  of  mortgage,  his  contingent  in« 
terest  in  the  lunatic's  personal  estate,  the  assignee 
presented  a  petition,  praying  that  no  part  of  a  sum  of 
2d,0562.  105.  7d.9  Consols  standing  in  the  name  of  the 
Accountant-General  in  trust  in  the  lunacy,  might  be  sold, 
transferred,  or  otherwise  disposed  of,  (except  upon  the 
application  of  the  committee  of  the  estate  for  the  time 
being,}  without  notice  to  the  Petitioner. 


Order,  in  the 
nature  of  a 
stop  order, 
granted  on  the 
application  of 
tne  assignee 
of  the  interest 
of  the  sole 
next  of  kin  of 
a  hif*^^- 


Mr.  Wright^  for  the  petition,  referred  to  an  order 
made  by  Lord  Eldon  in  Ex  parte  Mchin  (a),  6th  Augusl 

1825 
(a)  In  re  Franoes  Alghin,  a  Lunatic. 


Trankfull  Willmett  and 
HarrieUy  his  wife,  in  right  of  the 
said  H,  WillmeU,  were  contin- 
gently entitled  to  1881/.  13f.  Id. 
consols,  standing  in  the  name  of 
the  Accountant- General  to  the 
account  of  the  lunatic,  and  to 
all  accumulations  thereof,  in  the 
event  of  the  decease  of  the  lunatic 
mtestate  in  the  lifetime  of  the 
said  H.  WilmeU,  the  said  H.  WiU 
nett  being  the  sister  and  only 
next  of  kin  of  the  lunatic.  Samuel 
SchoUy,  having  purchased  this 
contingent  reversionary  interest, 
presented  his  petition,  praying, 
in  effect,  that  the  Accountant- 
General  might  be  restrained  from 
transferring  or  otherwise  dis- 
pofing  of  the  said  stock  or  any 

H 


accumulations  thereof  or  any 
part  thereof  (unless  on  the  ap- 
plication of  the  committee  or 
committees  of  the  lunatic^s  es- 
tate for  the  time  being),  without 
giving  notice  thereof  to  the  peti- 
tioner or  his  solicitors.  The  pe- 
tition came  on  to  be  heard  before 
the  Lord  Chancellor  E/don  on 
the  6th  August  1825,  in  the  pre- 
sence of  counsel  for  the  Pe- 
titioner, for  the  committee  of 
the  estate,  and  for  the  next  of 
kin  ;  and  his  Lordship  made  an 
order  in  the  terms  above  stated. 
Beg.  Lib.  1824,  A.  2048. 

See  also  an  order  made  in  the 
matter  of  C  L.  Aubery^  a  lunatic, 
14th  December  1836,  Reg.  lAb. 
1836,  A.  119. 
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In  re 
Moors. 


1825  (not  reported),  as  a  precedent  for  the  present 
application. 

T/ie  LoBD  Chakceu.or,  on  ilie  authority  of  the 
case  citedi  made  the  order  as  prayed. 


Afan^  14. 16. 

Form  of  order 
referrlDg 
answer,  when 
the  bill  has 
been  amended, 
and  Defendant 
directed  to 
answer  amend- 
ments and  ex- 
ceptions at  the 
same  time. 


WATSON  and  Another  v.  LIFE. 

TN  this  case  the  Plaintiffs  filed  their  original  bill  on 
-■-  the  21st  October  1847,  to  which  ihe  Defendant  put 
in  his  answer  on  the  26th  February  1848.  On  the 
29th  April  1848,  the  Plaintiffs  filed  seven  exceptions  for 
insufiiciency  of  the  Defendant's  answer ;  and  the  Master, 
by  his  report,  dated  the  6th  June  1848,  found  the 
answer  insufficient  in  the  points  excepted  to  by  the  1st, 
2nd,  3rd,  4th,  6th,  and  7th  of  such  exceptions.  On 
the  16th  June  1848,  and  before  the  Defendant  had  put 
in  any  further  answer,  the  Plaintiffs  obtained  an  order 
of  course  at  the  Rolls  for  leave  to  amend  without  costs, 
amending  the  Defendant's  office  copy  of  the  bill,  and 
for  the  Defendant  to  answer  the  amended  bill,  and  the 
exceptions  to  his  answer  to  the  original  bill,  at  the  same 
time.  This  order  was  served  on  the  Defendant's  agents 
on  the  19th  c7f/n^  1848.  The  Plaintiffs,  however,  in- 
stead of  amending  the  Defendant's  office  copy  of  the 
bill,  filed  a  new  engrossment  with  considerable  additions ; 
and,  on  the  28th  June  1848,  the  Defendant  was  served 
with  a  subpoena  to  appear  and  answer  the  amended  bill. 
On  the  7th  July  1848,  the  Defendant  entered  an  ap- 
pearance ;  and,  on  the  8th  December  1848,  filed  his  fur- 
ther 
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ther  answer  to  the  original  bill,  and  bis  answer  to  the        1849. 
amended  bill« 

On  the  20th  December  1848,  the  Defendant  was  served 
with  an  order  made  by  the  Master  of  the  Rolls,  dated 
the  19th  December  1848,  in  the  following  terms,  namely  : 
— "  Tuesday^  the  19th  December^  in  the  12th  year  of 
the  reign  of  Her  Majesty  Queen  Victoria  1848,  between 
James  Watson  and  another,  Plaintiffs ;  George  Life^  De- 
fendant.    Upon  the  humble  petition  of  the  Plaintiffs 
this   day  preferred   unto   the   Right  Honourable   the 
Master  of  the  Rolls  for  the  reasons  therein  contained. 
It  is  ordered  that  it  be  referred  to  the  Master,  to  whom 
this  cause  is  referred,  to  look  into  the  Petitioners'  original 
bill,  the  answer  of  the  Defendant,  the  exceptions  taken 
thereto  by  the  Petitioners,  and  the  further  answer  of 
the  Defendant;  and  certify  whether  the  said  further 
answer  be  suflScient  or  not  in  the  points  excepted  to  by 
the  1st,  2nd,   8rd,  6th,  and  7th  of  such  exceptions." 
The  petition,  on  which  this  order  was  obtained,  made 
no  mention  of  the  fact  that  the  Plaintiff  had  amended 
his  bill.     On  the   18th  January  1849,  the  Master  was 
attended  upon  a  warrant  taken  out  under  this  order. 
The  Defendant's  counsel  then  objected  to  the  regularitj' 
of  the  Plaintiff's  proceedings,  and  of  the  order  obtained, 
contending  that  the  Master's  attention  was  confined  by 
the  order  to  the  original  bill  only,  which  was  no  longer 
in  existence,  the  Plaintiffs  having  amended  the  same,  and 
filed  a  new  ingrossment.     The  Master  assented  to  this 
view  of  the  case,  and  further  intimated  his  opinion  that, 
according  to  the  wording  of  the  order  of  the  19th  De^ 
cembcr  1848,  he  had  no  power  to  look  into  the  amended 
bill.     The  Defendant's  counsel  then  represented  to  the 
Master,  that  die  Defendant  intended  to  move  to  dismiss 
the  order  in  question ;  and  upon  this,  the  Master  post- 
poned proceeding  on  the  warrant,  in  order  to  give  the 

Defendant 
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1849.  Defendant  an  opportunity  of  applying  to  the  Court  on 
the  subject.  The  interrogatories  in  the  original  bill,  in 
respect  of  the  answers  to  which  the  exceptions  had  been 
allowed  by  the  Master,  were  all  again  set  forth  in  the 
amended  bill,  and  were  therein  numbered  IS,  22,'  88, 
39,  52,  and  54'« ;  but  the  Defendant  was  not  required, 
by  the  note  at  the  foot  of  the  amended  bill,  to  answer 
any  of  the  said  interrogatories,  except  the  interrogatory 
No.  39,  being  the  interrogatory  on  which  the  fourth 
exception  was  founded.  On  the  26th  January  184f9, 
the  Defendant  moved,  before  the  Master  of  the  Rolls, 
to  discharge  ^the  order  of  the  19th  December  1848,  for 
irregularity.  His  Lordship,  however,  refused  the  appli- 
cation, with  costs,  considering  that  the  order  obtained 
was  regular,  being  the  only  order  which,  in  such  cases, 
could  be  made.  The  Defendant,  therefore,  now  brought 
the  case  before  the  Lord  Chancellor,  moving  to  dis- 
charge the  order  in  question  for  irregularity,  and  if  his 
Lordship  should  be  of  opinion  that  the  order  ought  not 
to  be  discharged  for  irregularity,  then  that  the  said  order 
might,  under  the  circumstances  of  the  case,  be  dis* 
charged,  or  that  such  further  or  other  order  might  be 
made,  as  his  Lordship  should  think  meet. 

Mr.  «7.  Parker  and  Mr.  Steere^  in  support  of  the  mo- 
tion, repeated  the  objection  taken  before  the  Master. 
They  drew  the  attention  of  the  Lord  Chancellor  to  the 
circumstance  of  the  suppression  in  the  petition,  under 
which  the  order  of  course  of  the  19th  December  1848 
was  obtained,  of  the  material  fact,  that  the  Plaintiff  had 
amended  his  bill.  They  argued  that  this  alone  was  suf- 
ficient to  render  the  order  invalid.  St.  Victor  v.  Deve* 
reux  (a),  Holcombe  v.  Anirobus.  {b) 

Mr. 

(a)  6  Beao.  584.  (b)  8  Beav.  405. 
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Mr.  Tempie  and  Mr.  Gaselee^  for  the  Plaintiff,  con- 
tended that  the  order  in  question  was  regular,  and 
in  the  form  usually  adopted  in  such  cases;  that  the 
Master  of  the  Rolls  had  no  power  to  alter  the  form  of 
the  order,  and  was  consequently  right  in  dismissing  the 
Defendant's  application. 


1849. 


The  Lord  Chancellor  observed,  that  the  sole  ques« 
tion  was,  what  were  the  proper  terms  of  referring  an 
answer  under  the  circumstances  above  stated,  and  di- 
rected the  motion  to  stand  over,  that  the  registrars  might 
state  what  was  the  general  form  adopted  in  drawing  up 
orders  for  that  purpose. 


Tike  Lord  Chancellor — after  mentioning  the  facts 
of  the  case,  and  the  difficulty  which  had  arisen  from  the 
fiurm  of  order  adopted — stated  that  he  had  made  inquiry, 
and  been  informed  that  the  practice,  in  cases  like  the 
present,  was  to  refer  it  to  the  Master  *^  to  look  into  the 
Plaintiff's  bill,  the  Defendant's  answer,  and  the  Plain- 
tiff's exceptions,  and  certify,"  &c.  His  Lordship  ob- 
served that  this  was  precisely  the  way  to  enable  the 
Master  to  come  to  a  right  conclusion  whether  or  not 
the  exceptions  originally  taken  were,  under  the  circum- 
stance of  the  bill  being  amended,  necessary  or  not;  that 
the  practice  so  stated  was  better  than  that  which  it  ap- 
peared was  in  use  at  the  Rolls ;  and  that  such  an  order 
was  the  right  order  to  be  made  in  the  present  instance. 
His  Lordship  added,  —  I  think  this  is  not  a  case  for 
costs  on  either  side :  the  order  sought  to  be  discharged 
was  made  according  to  established  practice;  but  I  do 
not  think  the  practice  should  be  so.  I  therefore  vary 
the  order,  and  render  it  applicable  to  the  mode  in  which 
this  case  ought  to  have  been  dealt  with;  but  I  cannot 

give 
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1849.  give  costs  to  either  party  on  a  question^  arising  out  of 

yj^^^"^  ^  discrepancy  of  practice^  as  to  the  form  of  the  order. 

V. 
LiFB.  


The  following  certificate  as  to  the  practice  was  drawn 
up  by  tlie  registrars  for  the  information  of  the  Lord 
Chancellor. 

CERTIFICATE- 

The  form  of  order  adopted  by  the  registrars  prior 
to  the  orders  of  1828,  referring  answer  where  bill  has 
been  amended^  and  Defendant  directed  to  answer  amend- 
ments and  exceptions  at  the  same  time  &c.,  &c.  {accord" 
ing  to  the  facts  of  the  case,) 

Forasmuch  as  the  Court  was  this  day  informed,  &c. 
that  the  Plaintiff  having  taken  exceptions  to  Defendant's 
answer,  the  Defendant  submitted  to  put  in  a  further 
answer  (or  the  said  answer  was  reported  insufflcient)^ 
that  the  Plaintiff  obtained  an  order  for  liberty  to 
amend  his  bill,  and  that  Defendant  should  answer  the 
amendments  and  exceptions  together;  that  the  Defend- 
ant put  in  a  further  answer  to  the  exceptions,  and  an 
answer  to  the  amendments  (that  is,  he  answered  the 
amendments  and  exceptions  at  the  same  time);  that  the 
answer  was  again  reported  insufficient,  since  which  the 
Defendant  has  put  in  a  further  answer,  which  the  Plain- 
tiff is  advised  is  also  insufficient.  (Since  1828  we  add, 
upon  the  exceptions  No.  1,  2,  &c.  taken  by  the  Plaintiff 
to  the  said  answer.  See  7.  of  the  General  Orders  of 
1828.)  It  is  thereupon  ordered,  that  it  be  referred  to 
the  Master  to  look  into  the  Plaintiflf's  billy  the  De- 
fendant's answer,  and  the  Plaintiff's  exceptions,  and 
certify  whether  the  Defendant's  answer  is  sufficient  or 
not.     (Since  1828,  we  add,  upon  the  exceptions  No.  1, 

2, 
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2,  ice.  taken  by  the  Plaintiff  to  the  said  answer.  See  7. 
of  the  General  Orders  of  1828.) 


1849. 


Henry  Hussey. 

E.  D.  ColviUcj  Junr. 

F.  R.  BedweU. 
Cecil  Monro. 


E.  D.  ColviUe. 
«/•  CoUis. 
R.  O.  Walker 
Henry  E.  BicknelL 

Mr.  Davis  (Registrar  from  the  Exchequer)  has  not 
signed  this  paper,  because,  in  the  Exchequer,  these 
points  were  not  referred  to  the  Master,  but  argued  in 
Court,  at  which  times  the  whole  of  the  pleadings  were 
always  produced. 


RIDGWAY  V.  GRAY. 


Jan.  31.' 
Mart^  24. 


TTNDER  the  decree  in  this  suit,  a  messuage  and  Purchaser  not 
premises  situate  in  the  city  of  London^  were  sold  compensation, 

by  auction.     The  property  was  described,  in  the  par-  where  the 

•  •  r»  nnsdescnp- 

ticulars  of  sale,   as  being   in  the  joint  occupation   of  tion  consisted 

Messrs.  Booth  as  lessees;  and  the   conditions  of  sale  ^"J stating, that 

'  ^  the  premises 

contained  the  usual  clause  as  to  compensation,  in  re-  sold  were  in 

spect  of  any  misdescription.     On  examination  of  the  occupation  of 

title  the  purchaser  discovered,  that  though  the  pre-  A.  and  B.  as 

mises  in  question  were  in  the  joint  occupation  of  the  fact  being  that 

Messrs.  Booths  those  persons  were  not  the  joint  lessees  the  premises 

had  been  de* 

thereof,  the  lease  having  been   made  to  one  Tosswill^  mised  to  C. 
and  by  him  assigned  to  one  only  of  the  Messrs.  Booth.  ^?^  ^7^-  ^ 

■  signeQ  lo  A»f 

In  consequence  of  this  misdescription,  the  purchaser  who  was,  to- 
refused  to  complete  his  contract.  ^nMc^ 

occupation  of 
Qq  them  at  the 
time  of  sale. 
The  purdiaser  could  not,  in  this  case,  be  compelled  to  accept  an  indemnity. 
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On  a  motion  by  the  Plaintiff,  before  the  Vice-Chan- 
cellor  of  England^  on  the  31st  July  1847,  for  the  pur- 
chaser to  pay  his  purchase-money  into  Court,  it  was 
referred  to  the  Master  to  inquire  and  state  whether  the 
purchaser  was  entitled  to  any,  and  what  compensation, 
on  the  ground  of  misdescription.  The  Defendant  Grey 
the  executor,  who  was  also  a  residuary  legatee,  was  not 
served  with  notice  of  this  motion ;  but  he  attended  the 
prosecution  of  the  inquiry  in  the  Master's  office*  The 
Master  having  made  his  report,  finding  that  the  pur- 
chaser was  entitled  to  compensation  in  a  sum  equal  to 
two  years  rent,  the  Defendant  Gray  excepted  to  the  re- 
port, on  the  grounds  that  the  purchaser  was  not  entitled 
to  any  compensation  at  all  in  such  a  case,  or  that  the 
compensation,  if  any  ought  to  be  allowed,  was  excessive* 
The  exception  being  disallowed  by  the  Vice-Chancellor 
in  November  1848,  a  petition  of  appeal  against  the  order 
directing  the  reference,  and  also  against  the  order  dis- 
allowing the  exception,  was  presented  by  the  Defendant 
Grctt/  to  the  Lord  Chancellor. 


Mr.  BoU  and  Mr.  H.  Prendergast^  for  the  Defendant 
Gray.  This  is  clearly  not  a  case  for  compensation, 
which  always  proceeds  on  the  principle,  that  there  are 
some  data  to  go  upon :  here  it  is  tantamount  to  the  im- 
position of  an  arbitrary  fine,  the  misdescription  in 
question  not  being  a  subject  capable  of  calculation  or 
pecuniary  estimation.  The  case  is  at  most  only  one  for 
indemnity ;  MiUigan  v.  Cooke  (a),  Morris  v.  Preston  (6), 
Bumelly.  Brawn  (c),  Sugd.  Vend.  SfPurch.  p.  347.  ed.  11. 
The  Defendant  Gray  ought  to  have  been  served  with 
notice  of  the  motion  before  the  Vice-Chancellor,  as  it 

was 


(a)  16  Vet.  1. 
(*)  7  Vei.  647. 


(c)  IJ.^W.  168. 
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was  improper  to  apply  the  fund  in  Court  to  the  pay- 
ment of  compensation  in  his  absence. 

Mr.  Bacon  and  Mr.  Chandless^  for  the  purchaser,  de- 
clined to  accept  any  indemnity,  and  submitted  that  he 
must  be  entitled  either  to  compensation,  or  to  be  dis- 
charged from  his  bargain  with  costs:  Balmanno  v. 
Lumley.  (a)   ' 

Mr.  James  Parker  appeared  for  the  Plaintiff^  who  was 
served  with  the  petition,  but  took  no  part  in  the  argu- 
ment. 


Ill 


1849. 


RiDGWAT 

Gray. 


The  Lord  Chancellor — after  observing  that  the 
case  was  not  one  for  compensation,  and  that  the  Court 
would  not  compel  a  purchaser  to  take  an  indemnity — 
held,  that  the  order  of  the  Court  below  was  erroneous, 
in  having  directed  a  reference  as  to  compensation  in 
the  absence  of  a  party  interested,  and  who  now  ob- 
jected. The  order,  therefore,  of  the  Vice- Chancellor 
directing  the  reference,  was  discharged,  with  liberty  to 
any  of  the  parties  to  make  such  application  to  his 
Honor,  as  they  might  be  advised,  (b) 


(a)  ir.^B.  224. 

(6)  As  the  whole  matter  was 
before  the  Lord  Chancellor,  the 
parties  requested  his  Lordship  to 
make  an  order  upon  the  original 


motion  of  the  3\8t  July  1847; 
but  his  Lordship,  although  ex- 
pressing the  opinion  above  stated, 
said  that  the  case  must  go  back 
to  the  Vice-Chancellor. 


Vol.!. 
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Fehmaty  17. 
21.24. 


BEARDMER  v.  The  LONDON  and  NORTH 
WESTERN  RAILWAY  Company  and  Others. 


Held,  follow-  npHE  Plaintiff,  in  this  case,  was  the  lessee  of  certain 
dsionofthe  premises,  situate  partly  in  Hill  Street  and  partly 

House  of  jn  Navigation  Street,  Birminghanu  The  London  and 
Lords  in  the      ^^      *     »»r  -n  m  am  i      •      i  /• 

North  BrUUh    North   Western  Railway  Company  obtamed  an  act  of 

^^^"^y S^'  Parliament  for  carrying  their  railway  through  both 
12  CU  if  Fin,  these  streets,  which  cross  each  other  nearly  at  right 
D^'s  an^  ^  angles.  In  the  construction.of  their  works  it  became 
sections  of  an  necessary  for  the  Company  to  erect  two  bridges,  for 
way  company,  ^^  purpose  of  connecting  the  several  portions  of  the 

streets  intersected  by  the  railway.  Both  streets. were 
included  in  the  Company's  plans,  and  books  of  refer- 
ence ;  but,  at  the  time  when  the  plans  were  deposited, 
it  was  not  contemplated,  and  it  therefore  did  not  appear 
upon  them,  that,  for  the  purposes  of  the  approach  to 
the  bridges,  any  change  in  the  surface  level  of  HiU 
Street  would  be  requisite;    and  the  only  alteration  in 


deposit^  in 
pursuance  of 
the  standing 
orders  of  the 
houses  of 
parliament, 
cannot  be  re- 
ferred to  for 
the  purpose 
of  construing 
the  special 


act,  except  so    the  level  of  Navigation  Street,  delineated  in  the  plans 

far  as  thev 

may  have  ^^^  sections,  was  caused  by  an  elevation,  sufficient  to 

been  incor-  carry 

porated  within 
its  provisions. 

Where,  in  consequence  of  a  company  raising  the  level  of  their  railway  within  the 
limits  of  vertical  deviation,  it  became  necessary  to  raise  the  height  of  a  bridge  over 
which  a  road  was  to  be  carried,  held  that  there  was  no  restriction  as  to  the  powers 
of  the  company  to  alter  the  levels  of  the  approaches  to  the  bridge,  provided  the  land 
to  be  affected  was  included  in  the  plans  and  sections  deposited,  or  mentioned  in  the 
books  of  reference,  and  that  full  satisfaction  was  made  to  all  parties  interested  for 
the  damage  sustained. 

The  14th  section  of  the  Railway  Clauses'  Consolidation  Act,  (8  &  9  Vict.  c.  20.) 
is  to  be  construed  as  referable  to  the  line  of  railway  alone,  whereas  the  16th  section 
comprehends  all  collateral  works,  therein  called  accommodation  works,  which  may 
become  necessary  in  consequence  of  the  formation  of  the  railway  itself. 
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carry  that  street  over  the  line  of  the  railway  at  an 
ascent  of  one  foot  in  forty,  which  would  not  bring  the 
commencement  of  the  incline  or  embankments  nearer 
to  the  Plaintiff's  premises  than  thirty-six  feet.  Short! j', 
however,  after  the  special  act  was  obtained,  it  was 
deemed  expedient  to  raise  the  level  of  the  railway  at 
the  point  where  it  intersected  Navigation  Street^  such 
vertical  deviation  being  within  the  limits  allowed  by 
the  general  act  (8  &  9  VicL  c.  20.  5.  11).  In  conse- 
quence of  this,  the  bridge  in  Navigation  Street  was  so 
elevated  as  to  involve  the  necessity  of  raising  the  ap- 
proach to  it  from  the  Plaintiff^s  side,  and  of  carrying 
it  past  his  premises,  by  an  embankment  of  five  feet 
high ;  and  a  similar  embankment  had  to  be  constructed 
in  HiU  Street^  at  the  point  of  its  intersection  with 
Navigation  Street^  in  order  to  afford  a  communication 
between  the  two  streets.  The  Company  having  com- 
menced their  works,  and  made  considerable  way  with 
tbe  embankments,  and  the  access  of  light  and  air  to 
the  Plaintiff's  premises  being  thereby  obstructed,  he 
filed  his  bill  to  restrain  the  Company  from  continuing 
their  works,  and  from  altering  the  levels  of  the  two 
streets  to  any  other  extent,  or  in  any  other  manner, 
than  was  shewn  upon  the  plans  and  sections  deposited. 
The  Vice-Chancellor  of  England  having  granted  the 
iojunction  in  the  terms  prayed  by  the  Plaintiff,  the 
Defendants,  the  Company,  now  moved,  by  way  of  ap* 
peal,  to  discharge  that  order. 


1849. 


Beardmer 

V. 

The  London 
and  North- 
Western 
Railway 
Company. 


Mr.  Bethell  and  Mr.  Speedy  in  support  of  the  appeal 
motion,  relied  upon  the  cases  of  The  Feoffees  ofHeriofs 
Hospital  v.  Gibson  (a),  and  The  North  British  Railway 
Company  v.  Tod  (6),  and  submitted  that  the  Company 

had 

(a)  2  Dow,  301.  (A)  12  CL  ^  Fm.  122. 
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Bbardmbb 

V, 

The  London 
and  North* 

Wkstkrn 
Railwmy 

Company. 


had  only  exercised  the  powers  conferred  upon  them 
by  the  16th  section  of  the  Railway  Clauses*  Consolida- 
tion Act. 

Mr.  Stuart  and  Mr.  Craig,  contr^  contended  that 
the  bridge  and  its  approaches  were  **  engineering 
works/'  within  the  terms  of  the  14th  section,  and  that 
the  limits  of  deviation,  prescribed  by  that  section,  had 
been  exceeded  in  the  present  instance ;  that  The  North 
British  Railway  Compary  v.  Tod  w(is  distinguishable, 
because  in  that  case  there  was  a  lateral  deviation 
within  the  Company's  powers,  and,  the  datum  line 
being  altered,  the  surface  level  happened  also  to  be 
changed ;  but  that  in  the  present  case  there  was  no 
lateral  deviation  of  the  line  of  railway. 


Mr.  Bethell  in  reply. 

The  Lord  Chancellor  observed  that  there  was  no 
inconsistency  between  the  14th  and  16th  sections  of 
the  Railway  Clauses'  Consolidation  Act  (8  &  9  Vict* 
c.  20.);  that  the  term  ** other  engineering  works"  in 
the  former  section  could  not  be  interpreted  as  including 
the  alterations  which  the  Defendants  had  made  in  the 
approaches  to  the  bridge,  and  which  were  clearly  within 
the  powers  conferred  on  them  by  the  16th  section. 
His  Lordship  added,  that  in  fact  there  was  no  distinc- 
tion between  this  case  and  the  two  previous  decisions  of 
The  Feoffees  of  HerioCs  Hospital  v.  Gibsoti  {a)  and  The 
North  British  Railway  Company  v.  Tod{b)f  the  latter 
of  which  expressly  decided  that  the  plans  and  sections 
deposited  with  the  clerk  of  the  peace  are  not  to  be 
referred  to  for  the  purpose  of  construing  the  special 

act, 
(o)  2  Dow,  301.  (A)  12  Ci  *  ^««.  722, 
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act,  except  so  far  as  they  may  have  been  incorporated 
within  its  provisions,  and  that  they  are  only  binding  to 
the  extent  of  the  datum  line,  and  the  line  of  railway 
measured  with  reference  to  that  datum  line ;  but  that 
they  are  not  to  be  referred  to  for  the  purpose  of  sur- 
face levels,  or  in  the  construction  of  any  collateral  or 
accommodation  works  which  may  be  requisite  during 
the  formation  of  the  railway,  and  which  are  within  the 
powers  conferred  by  the  16th  section  of  the  8  &  9  Vict, 
c.  20.  His  Lordship  therefore  dissolved  the  injunction, 
the  Company  undertaking  to  make  compensation  to 
the  Plaintiff  for  any  damage  he  might  have  sustained. 


1849. 


BSARDMBR 
V. 

The  London 
and  North- 

Western 
Railway 

Company. 
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Feb.  24-.  28. 

^'^txo^'^'  In  the  Matterof  D.  O.  DYCE  SOMBRE,  a  Lunatic 

April  20. 

In  the  case  of  rpHIS  was  a  petition  presented  by  Mr.  David  Och- 

lUlBUloy   lb    IS  H 

thehabiirof  terhny  Dyce  Sombre  on  the  29th  January  1849, 

i^ery  much  to  ^°  supersede  the  commission  under  which  he  had  been 

disregard  found  lunatic  in  the  year  184S.     It  prayed  also,  that  in 

order  better  ^^^  ^^^  Lord  Chancellor  should  not  think  fit  at  once 

to  protect  to  supersede  the  commission,  then  that  the  petition,  so 
their  interests,  ^  .  ,    ,  ,  .   •  i  j 

and  in  some      >Ai*  ^  ^^  prayed  the  supersedeas,  might  stand  over,  and 

respects  ^jjg    Petitioner   have   liberty  to   reside  in   Londoru  or 

lunatics  are  ,  ^ 

entitled  to  a      elsewhere  in  England^  freed  from  any  danger  of  inter- 

}S?tEs:'-  '•^'•-^ 

indulgence 

however,  is  not  to  be  granted  to  the  same  extent  to  a  lunatic  applying  for  a  super- 
sedeas,  for  he  cannot  at  the  same  time  assert  his  soundness  of  mind  and  claim  the 
benefit  of  any  relaxation  of  practice  conceded  to  those  of  unsound  mind. 

Observations  by  the  Lord  Chancellor  upon  the  irregularity  and  impropriety  of 
private  communications  to  a  Judge  upon  a  matter  publicly  before  him,  such  com- 
munications being  a  high  contempt  of  Court. 

Semble,  that,  for  the  purpose  of  discouraging  improper  applications  for  a  super-' 
sedeas,  the  Lord  Chancellor  will  not  adjudicate  upon  a  case  in  favour  of  the  peti- 
tioner, where  it  clearly  appears  th^t  improper  means  have  been  used  in  getting  up 
the  petition. 

Although  the  Great  Seal  may  withhold  a  commission,  if  not  required  for  the  pro- 
tection of  person  or  property,  where  the  circumstances  of  the  case  create  great 
difficulty  in  ascertaining  whether  there  exists  unsoundness  of  mind  of  a  character  to 
subject  the  party  to  the  operation  of  a  commission,  yet  very  different  considerations 
will  regulate  the  discretion  of  the  Court  in  deciding  upon  an  application  for  super- 
seding a  commission  which  has  once  regularly  issued. 

The  existence  of  a  delusion  is  the  symptom  or  result  of  a  diseased  mind,  and 
therefore  so  long  as  it  continues,  whether  exhibiting  itself  more  or  less  distinctly, 
there  must  still  be  unsoundness. 

The  most  satisfactory  proof  of  recovery  from  an  unsound  state  of  mind  is  the 
conviction  of  the  non-reality  of  the  delusions  which  arose  from  the  disease. 

Semble.  A  commission  will  not  be  superseded  when  any  declared  illusion  con- 
tinues to  exist. 

A  petition  for  supersedeas  having  failed,  the  Court,  under  the  circumstances,  re- 
fused to  make  any  order  as  to  costs,  but  directed  the  matter  on  this  point  to  stand 
over,  by  way  of  affording  a  security  against  the  repetition  of  the  application  except 
on  proper  grounds. 

Where  a  petition  for  a  supersedeas  was  presented  in  the  name  of  a  lunatic  and 
was  dismissed,  the  Court  refused  to  make  any  order  as  to  costs,  although  it  was 
apparent  that  the  petition  originated  with  third  parties,  the  Court  considering  that 
it  had  no  power  to  make  those  parties  pay  the  costs. 


Sombre. 
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ference  with  the  liberty  of  his  person  by  the  com-  1849. 
mittees ;  that  the  committees  might  be  discharged  or  -^^^^-^ 
their  powers  suspended,  and,  if  necessary,  that  new  'Dyce 
committees  might  be  appointed  in  their  stead ;  that  the 
Petitioner  might  have  liberty  to  attend  on  all  inquiries, 
and  on  the  taking  of  all  accounts  before  the  Master 
concerning  the  management,  care,  and  application  of 
his  estate  and  effects;  and  that  the  committee  of  the 
estate  might  be  ordered  to  furnish  him  with  the  ac- 
counts, and  all  necessary  information,  the  Petitioner 
being  willing  to  submit,  during  the  existence  of  the 
commission,  at  all  reasonable  times,  to  the  examination 
of  his  Lordship  and  of  such  physicians  as  his  Liordship 
should  approve.  The  following  concise  narrative  of 
some  of  the  proceedings  referred  to  in  the  petition  may 
be  useful  for  understanding  the  matters  observed  upon 
in  the  Lord  Chancellor's  judgment. 

In  1843,  Mr.  D.  O.  Dyce  Sombre  was  found  lunatic 
as  from  the  24th  October  1842,  and  his  wife  Mrs.  Dj/ce 
Sombre  and  another  party  were,  by  an  order  dated  the 
8th  February  1844,  appointed  committees  of  his  person. 
Between  1843  and  the  time  of  the  presenting  of  the 
present  petition,  four  several  applications  had  been 
made  to  the  Lord  Chancellor,  all  having  for  their  object 
to  obtain  a  supersedeas  of  the  commission  (the  second 
of  these  petitions  being  presented  in  January  1846,  and 
the  third  in  July  1847).  In  consequence  of  these  peti- 
tions, the  lunatic  had  been  subjected  to  various  ex- 
aminations, but  the  result  of  these  examinations  was 
uniformly  unfavourable  to  the  case  of  recovery  sought 
to  be  established.  The  last  examination  took  place  in 
consequence  of  the  fourth  petition,  presented  on  the  17th 
June  ]  848,  and  the  report  of  the  physicians,  dated  the 
18th  November  1848,  was  to  the  effect  that  Mr.  D.  O. 
Dyce  Sombre  was  quite  unfit  to  be  trusted  with  the  man- 

I  4  agement 
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1849.  agement  of  his  afikirs.  It  should  here  be  mentioned  that 
the  lunatic  had,  at  a  very  early  stage  in  the  proceedings  • 
under  the  lunacy,  withdrawn  himself  from  the  jurisdic- 
tion of  the  Court,  and  taken  up  his  residence  abroad. 
He,  however,  came  over  from  time  to  time  to  this 
country  under  orders  from  the  Lord  Chancellor,  pro- 
tecting him  from  any  interference  on  the  part  of  the 
committees,  and  for  the  purpose  of  being  examined  as 
above  mentioned.  The  Lord  Chancellor  also,  by  an 
order,  dated  the  8th  September  1847,  had  directed  the 
surplus  income  of  the  lunatic's  property  to  be  paid  to 
him  quarterly,  after  deducting  an  annuity  of  4000/1  to 
Mrs.  Djfce  Sombre.  In  consequence  of  the  unfavour- 
able report  of  the  physicians,  the  petition  presented 
in  June  1848  was,  on  the  22nd  December  1848  dis- 
missed. The  lunatic  subsequently  submitted  himself  to 
the  examination  of  Dr.  Parisy  Dr.  Mayoy  Dr.  Morison^ 
Dr.  Copland,  Dr.  Ferguson,  and  Dr.  CosteUo ;  and 
these  gentlemen,  after  repeated  interviews  with  the 
lunatic,  and  consultations  with  each  other,  having  also 
had  before  them  the  former  reports,  including  the  last 
report,  and  the  evidence  on  which  that  report  was 
founded,  gave  an  opinion  to  the  effect,  that  Mr.  D.  O. 
Dyce  Sombre  was  labouring  under  no  unsoundness  of 
mind ;  that  the  present  commission  ought  to  be  imme- 
diately superseded,  and  that  the  pressure  and  annoy- 
ance to  which  he  was  subjected  by  reason  of  the  said 
commission  might  *^  ultimately  lead,  if  persisted  in,  to 
mental  aberration  and  bodily  infirmity.''  The  various  de- 
lusions, under  which  the  lunatic  laboured,  and  the  other 
circumstances  to  which  reference  is  made  by  the  Lord 
Chancellor,  will  be  found  either  sufficiently  explained 
by  his  Lordship,  or  are  so  little  material  to  the  eluci- 
dation of  the  principles,  for  the  sake  of  which  the  case 
is  now  reported,  that  it  does  not  appear  either  neces- 
sary or  proper  to  enter  into  any  detailed  narrative  re- 
specting them. 

Mr. 


CASES  IN  CHANCERY.  119 

Mr.  Bdt^  Mr.  BoundeU  Palmer^  and  Mr.  ShadxveU,        1 849. 
supported  the  petition.  ^"^T^"^^ 

Dyob 
Mr.  Bethell,  Mr.  Calvertj  and  Mr.  G.  M.  Giffard,  for       Sombrb. 

the  committees  of  the  person. 

Mr.  James  Parker  and  Mr.  E.  F.  Moore,  for  the  next 
of  kin. 

Mr.  Lloyd  and  Mr.  F.  P.  Morris,  for  the  committee 
of  the  estate. 


Tie  Lord  Chancellor.  ^p»l  20. 

The  circumstances  in  which  this  case  comes  before 
me,  might  have  raised  much  of  difficulty  as  to  the  course 
I  ought  to  pursue.    I  owe  a  most  important  duty  to- 
wards the  party  in  whose  name  the  petition  is  presented ; 
but  I  also  owe  a  duty  towards  the  Court  over  which  I 
preside,  in  which  all  those,  who  are  under  the  necessity 
of  resorting  to  it,  are  interested.     In  the  case  of  infants, 
it  is  the  habit  of  the  Court  very  much  to  disregard  form 
when  necessary   in  order  better    to  protect  their  in- 
terests, and  in  «ome  respects  lunatics  may  be  supposed 
to  be  entitled  to  a  similar  privilege ;  but  a  party  who 
applies  for  a  supersedeas  of  a  commission  can  hardly  be 
considered  as  entitled  to  such  indulgence.     He  comes 
here  asserting  that  he  is  of  sound  mind,  and  cannot  at 
the  same  time  claim  the  benefit  of  any  relaxation  of 
practice  conceded  to  those  who  are  of  unsound  mind. 
This  distinction  ought  not  to  be  carried  too  far ;  but  the 
history  of  this  petition  will  I  think  demonstrate,  that  it 
would  be  most  injurious  to  the  interest  of  the  class  of 
unfortunate  persons  who  are  under  the  protection  of 
this  Court,  to  disregard  it  altogether.     This  is  the  fifth 
petition  for   a  supersedeas  which    has  been   presented 
since  the  commission  in  184S,  under  which  the  Peti- 
tioner 
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1849.  doner  was  proved  to  be  of  unsound  mind.  The  fourth 
petition  was  presented  in  June  1 848,  and  was  supported 
by  an  affidavit,  amongst  others,  of  three  physicians  at 
Paris^  by  which  they  certified,  that  they  had  examined 
the  state  of  Mr.  Dyce  Sombre^s  mind,  and  that  they 
considered  him  fully  competent  to  the  management 
of  himself  and  his  property :  there  were  also  affidavits 
of  many  persons  of  station  both  French  and  English, 
who  spoke  to  the  general  propriety  of  his  conduct 
at  Parisy  and  stated  that  they  believed  him  to  be  in 
the  full  enjoyment  of  his  intellectual  faculties.  The 
petition  so  supported,  prayed  that  the  commission  might 
be  superseded,  and  in  order  thereto  that  he  might 
be  examined,  if  I  should  think  it  necessary,  by  such 
physicians  as  I  might  appoint,  touching  the  state  of  his 
mind.  The  course  of  my  duty  was  very  clear ;  and,  by 
my  order  of  the  9th  o{  August  1848,  I  directed  that  the 
Petitioner  should  attend  in  London  and  be  examined  by 
Drs.  Blight  and  Southey^  who  had  examined  him  before, 
and  who  are  the  physicians  usually  consulted  by  the 
Great  Seal  upon  such  occasions,  and  also  by  Sir  James 
Clark,  who  was  named  by  the  committees  of  the  person, 
and  by  Mr.  Mostj/n,  who  was  named  by  the  Petitioner 
himself,  both  which  gentlemen  had  before  had  oppor- 
tunities of  becoming  acquainted  with  the  character  of 
his  malady,  and  particularly  qualified  therefrom  to  form 
a  correct  opinion  as  to  whether  it  had  ceased,  or  con- 
tinued in  any  degree.  All  the  evidence  which  had  been 
up  to  that  time  adduced  was,  as  a  matter  of  course,  laid 
before  these  four  gentlemen;  but  no  application  was 
made  for  any  special  directions  as  to  the  manner  in 
which  the  examination  was  to  be  conducted,  or  as  to 
laying  any  new  evidence  before  them,  or  supplying  any 
supposed  omissions  by  other  affidavits.  The  conclu- 
sion of  the  report  made  to  me  by  these  four  gentlemen, 
signed  by  them  all,  and  dated  the  18th  November  1848, 
was,  that  they  r^retted  to  find  that  no  improvement 

appeared 
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appeared  to  have  taken  place  since  Mr.  Th^ce  Sombre  was  1849. 
last  in  England  ;  that,  on  the  contrary,  Drs.  Bright  and 
Soiithey  thought  that  he  was  more  obviously  unsound  in 
mind  than  when  they  last  examined  him,  and  that  the 
undersigned  were  all  of  opinion  that  he  was  quite  unfit 
to  be  trusted  with  the  management  of  his  own  affairs. 
Short-hand  writers'  notes  of  what  passed  at  the  examin- 
ations were  taken,  and  are  referred  to  in  the  report ;  and, 
the  petition  coming  on  again  upon  the  report  on  the 
22nd  December  1848,  the  counsel  for  the  Petitioner 
stated  that  he  could  not,  upon  that  report,  ask  for  a 
supersedeas,  and  therefore  the  application  for  that  pur- 
pose was  refused,  though  no  order,  as  it  appears,  was 
drawn  up ;  and  upon  a  question  being  raised  as  to  costs, 
the  respondents  contending  that  a  dismissal  with  costs 
was  necessary  to  protect  them  against  repetitions  of 
similar  attempts,  I  declined  making  any  order  at  that 
time  as  to  costs,  directing  the  petition  to  stand  over  as 
to  costs,  thinking  that  the  pendency  of  the  question  as 
to  costs  would  afford  some  security  against  any  unneces- 
sary, and  therefore  improper,  repetition  of  such  applica- 
tion without  a  sufficient  case  to  support  it.  Nothing 
was  then  said  or  attempted  by  way  of  disputing  the 
correctness  of  the  report  so  made ;  no  proposition  for 
adducing  additional  evidence,  or  any  further  investiga- 
tion or  inquiry ;  and  it  appeared  that  the  matter  was 
set  at  rest  for  the  present,  unless  some  new  circum- 
stances should  vary  the  case  made  on  behalf  of  the 
Petitioner.  Not  long  after  this  I  received  two  commu- 
nications, of  a  character  unexampled  I  hope  in  the  his- 
tory of  this  Court ;  the  first  dated  the  24th  December 
1848,  two  days  after  Mr.  Dj/ce  Sombre' s  petition  for  a 
supersedeas  had  been  refused  with  the  concurrence  of 
his  counsel,  signed  by  Dr.  PariSy  Dr.  Mayo^  Dr.  Afori- 
jow,  Dr.  Copland^  and  Dr.  Costello,  The  other  was 
dated  the  18th  January  1849,  and  signed  by  Lords  *  *  * 
and  four  other  gentlemen,  and  to  which  was  added  a 

note 
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1849.  note  signed  by  Sir  C.  T.  This  latter  document  appears 
to  have  been  intended  principally  to  introduce  the 
former ;  there  are^  however,  parts  of  it  upon  which  I 
shall  presently  make  some  observations.  The  whole 
of  this  proceeding  was  most  irregular  and  improper. 
Every  private  communication  to  a  Judge,  for  the  pur- 
pose of  influencing  his  decision  upon  a  matter  publicly 
before  him,  always  is,  and  ought  to  be,  reprobated ;  it  is 
a  course  calculated,  if  tolerated,  to  divert  the  course  of 
justice,  and  is  considered,  and  ought  more  frequently 
than  it  is,  to  be  treated  as,  what  it  really  is,  a  high  con- 
tempt of  Court.  It  is  too  often  excused  on  account  of 
the  station  in  life  of  the  parties,  and  their  supposed 
ignorance  of  what  is  due  to  a  Court  of  Justice.  No  such 
excuse  can  be  made  in  the  present  instance.  If  this 
was  not  intended  as  a  private  communication,  why  was 
it  made  in  that  form  ?  Why  was  it  not  brought  before 
the  Court  in  the  usual  manner  through  the  solicitor  and 
counsel  of  the  party,  who  alone  can  be  recognised  as 
representing  him  ?  I  have  received  from  two  of  the 
subscribers  to  that  letter.  Lords  *  *  *  and  **  *,  assurances 
that  nothing  disrespectful  to  myself  was  intended  by  that 
communication.  I  never  considered  it  in  that  light; 
but  as  Judge  of  the  Court  against  which  the  contempt 
has  been  committed,  I  am  bound  to  express  my  high 
reprobation  of  the  course  pursued.     ♦•♦••• 

Having  said  so  much  upon  the  subject  of  this  com- 
munication as  a  contempt  of  Court,  I  have  to  consider 
how  it  ought  to  influence  my  conduct  upon  the  matter 
of  the  fifth  petition  for  a  supersedeas,  which  has  since 
been  presented.  I  do  not  find  any  statement  as  to  the 
time  at  which  Mr.  Dyce  Sombre  led  this  country  after 
his  examination  in  Naoember  1848 ;  but,  as  by  my  order 
his  protection  was  to  continue  until  the  report  of  the 
physicians  was  made,  and  as  that  report  is  dated  the 
18th  Naoember  1848,  I  must  assume  that  he  left  this 

country 
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country  soon  after  that  time,  and  I  cannot  suppose  him        1 849. 
to  have  been  in  this  country  after  the  22nd  of  December.     ^^^^ 

1  •      .    .  ^  Inre 

when  my  order  disipissing  the  former  petition  was  Drcs 
made.  This  is  of  some  importance  in  the  consideration  Sombre. 
of  how  far  I  am  to  consider  the  petition  presented  on 
the  29th  of  January  as  the  act  of  Mr.  Difce  Sombre, 
whose  former  petition  for  the  same  purpose  was>  with 
his  own  concurrence,  expressed  through  his  counsel, 
dismissed  on  the  22nd  of  December.  Upon  this  subject 
most  important  evidence  is  contained  in  a  letter  from  Mr. 
I^ce  Sombre  to  myself,  dated  Paris,  the  12th  January 
1849,  and  its  several  enclosures,  one  of  which,  No.  8., 
is  a  letter  purporting  to  be  signed  by  A*  S.  3f.,  called 
in  other  places  Dr.  M.,  and  addressed  to  Colonel  Dyce 
Sombre,  which  recites  an  agreement  between  him  and 
Mr.  Dyce  Sombre  (a  lunatic  under  a  commission),  under 
which  Mr.  Dyce  Sombre  is  represented  as  agreeing  to 
pay  this  Dr.  M  10,000/.,  in  case  the  commission  of 
lunacy  should  be  superseded^  through  his  instrumen- 
tality and  exertions,  or  that  Mr.  Dyce  Sombre  should  be 
placed  in  the  uncontrolled  possession  of  his  property, 
and  the  proceedings  annulled  within  or  about  the  81st 
December  1845,  and  which  paper  also  stated,  pur- 
suant to  this  letter,  a  contract  bearing  date  July  1845, 
and  a  power  of  attorney  bearing  date  the  25th  August 
1845,  whereby  Colonel  Dyce  Sombre  appointed  Dr.  M. 
bis  agent,  and  gave  him  full  power  and  authority  to 
act  on  his  behalf.  JThis  agreement  appears  to  have 
remained  in  force  until  April  1848:  the  petition,  there- 
fore, in  January  1846,  and  that  in  July  1847,  must  be. 
referred  to  this  agreement.  But  both  having  failed,  it  is 
obvious,  that,  according  to  the  very  terms,  all  title  to  the 
10,000/.,  or  any  part  of  it,  had  also  failed.  But  by  the 
same  enclosure  I  find  another  paper  purporting  to  be 
signed  A.  S.  M.,  which  is  as  follows :  ^—  "  In  conse- 
quence of  Colonel  Dyce  Sombre  having,  in  April  1848, 
pot  an  end  to  the  agreement  of  July  1845,  whereby 

Dr. 
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1849.        Dr.  3f.  was  entitled  to  claim  10,000/.  as  the  compen- 

^^^''"^^     sation  for  bis  services,  risks  and  responsibilities,  and 

Dycb        expenses,  upon  the  supersedeas  of  the  commission  of 

*»-»"•      lunacy    against    Colonel  Dyce  Sombre.   Dr.   M.  pro- 

poses  to  the  arbitrator   to  estimate  the  compensation 

that  he  is  entitled  to  for  his  services  from  July  1845 

to  April  1848,  in  either  of  the  manners  following:  — 

1.  What  proportion  of  the  10,000/^  is  Dr.  M  entitled 
to  for  the  increase  of  income,  the  re-opening  the  com- 
mission, and  the  standing  obtained  in  the  Court  of 
Chancery,  whereby  Colonel  Dyce  Sombre  may,  within 
a  short  period,  supersede  the  commission?  —  has  Dr. 
Af.  done  one-third,  one-half,  or  one-fourth  of  the  work? 

2.  What,  per  annum  for  three  years,  are  the  entire 
services  of  a  physician  or  surgeon  of  twenty  years' 
standing  worth,  who  devotes  himself  solely  to  conduct 
and  manage  a  suit  in  Chancery,  upon  which  500,000/. 
depends;  to  manage,  conduct  and  obtain  the  favourable 
report  of  medical  men  of  the  first  eminence,  in  favour 
of  the  party  entitled  to  the  500,000/.  against  whom  a 
commission  of  lunacy  is  in  force;  who  has  succeeded  in 
obtaining  a  locus  standi  in  the  Court  of  Chancery,  to 
supersede  the  said  commission  ;  and  who  has  succeeded 
in  augmenting  Colonel  Dyce  Sombre*8  income  from  60L 
per  week,  to  the  entire  surplus  of  his  income  after 
deducting  4000/.  per  annum  ppid  to  Mrs.  Dyce  Sombre ?** 
By  another  paper,  purporting  to  be  a  copy  of  an  award 
signed  H.  T.  P.  and  W.  H.  R.y  640/.  75.  6d.  is  awarded 
to  this  Dr.  M,j  for  monies  paid,  and  expenses  incurred  in 
bringing  the  petition  before  me,  and  1500/.  for  ser- 
vices, losses  and  liabilities  incurred  by  this  Dr.  Af., 
making  together  2140/.  75.  6d.j  the  640/.  75.  6d.  to  be 
paid  immediately,  and  the  1500/.  in  notes  at  various 
times,  the  last,  eighteen  months  after  date.  Mr.  Dyce 
Sombre^  in  his  letter  to  me  of  the  12th  January  last, 
complains  of  this,  and  well  he  may,  for   Dr.  M.  who 
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was  to  receive  10,000/.  if  he  succeeded,  has  obtained        1849. 
2140/.  upon  failure.    Language,  adapted  to  the  ordinary     ^^^^^^' 
coarse  of  speaking,  would  be   found   wanting  in   any        Dycb 
attempt  to  express  the  opinion  of  any  honest  mind  at 
such  a  transaction  as  this.    Whilst  plundering  Mr.  Dyce 
Sombre^  in  a  manner  and  by  means  which  could  not  be 
practised  against  any  one  of  sound  mind.  Dr.  M.  repre- 
sents him  as  competent  to  manage  bis  own  affairs,  but 
thinks  10,000/.  not  too  large  a  sum  for  the  service  of 
inducing  me  to  adopt  that  opinion,  part  of  which  is  to 
be  expended  in  managing,  conducting  and  obtaining  the 
favourable  reports  of  medical  men  of  the  first  eminence. 
Unfortunately  for    Mr.  Dyce  Sombre^   notwithstanding 
bis  expression  of  dissatisfaction,   it  appears  that  he  is 
again  in  the  hands  of  Dr.  M,  but  whether  under  the 
old  or  some  new  agreement  does  not  appear.  I  strongly 
suspect,  however,  that  he  is  as  much  the  author  of  the 
petition  of  January  1849  as  he  was  of  the  former,  and 
that  Mr.  Dyce  Sombre  knew  nothing  of  it  for  some  time 
after  the    preparations   had    been   made    for  its  pre- 
sentation.    I  have  said  that  it  did  not  appear  at  what 
time  Mr.  Dyce  Sombre  left  England  \  if  he  left  it  soon 
after  the  report  of  the   18th  November ^  he   could   not 
have  been  a  party  to  the  proceeding  I  am  about  to 
advert  to,  and  if  he  was  in  England^  it  is  clear  that  the 
actors  in  those  proceedings  did  not  think  it  necessary 
to  consult  or  communicate  with  him  upon  them,  al- 
though their  object  was  to  have  it  believed  that  he  was 
a  person  of  sound  mind,  and  capable  of  managing  his 
own  affairs.     The  first  document  before  me  upon  this 
part  of  the  subject,  is  a  letter  from  Lord  *  *  *  to  this 
Dr.  M.,  dated  the  8th  December  1848,  which  seems  to 
contain  the  first  suggestion  of  the  letter  to  me,  an 
which  must,  I  apprehend,  have  been  written  after  some, 
at  least,  of  the  examinations  by  the  five  physicians  had 
taken  place ;  the  Petitioner  stating,  that  they  took  place 

between 
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1849*        between  the  18th   Novemba'  and  the  22nd  December^ 
^^^^^^      and  the   letter   dated  the  8th   December  commencing 

In  re  ^  ^  o 

Dycb        thus:  —  '*  I  was  much  afraid  that  our  friend  would  not 
^^^^'      stand  a  good  examination ;  he  is  sane,  but  so  exceed- 
ingly imprudent  and  obstinate,  that  I   really   see  no 
prospect  of  his  emancipation.     A  paper  to  the  follow- 
ing  effect,  and  signed  by  Lord  *  *  "^^  Mr.  P.,  myself  and 
many  others,  might  have  some  weight  with  the  Chan- 
cellor."    It  then   suggests   what   was  adopted   in  the 
letter  sent  to  me,  and  concludes  thus :  —  ^'  I  wish  you 
would  see  Mr.  P.  and  any  other  friends  of  the  Colonel, 
and  state  my  opinion  as  to  what  is  best  to  be  done  for 
the  Colonel  —  I  am  glad  to  hear  that  you  are  likely  to 
have  your  just  claims  settled."     In  this  letter  there  is 
no  allusion  to  any  further  medical  investigation,  unless 
the  first  sentence  does  so,  and  no  suggestion  of  any 
communication  with  Mr.  Dyce  Sombre  ;  but,  in  a  subse- 
quent letter  to  the  same  Dr.  M.,  dated  the  10th  Decem- 
ber 1848,  Lord  *  *  *  says :  — - "  The  suggestions  I  wrote 
in  a  hurried  manner  a  few  days  ago  may  be  shewn, 
as  well  as  my  letter,  to  the  medical  men,"  and  con- 
cludes thus :  —  ^'  I  shall  be  in  town  for  a  day  or  two 
in  January^  and  shall  be  glad  to  inform   the  medical 
men   as  to  my   opinion   of  the   Colonel."     It   seems 
that  Dr.  M.  must  have  suggested  something  as  to  further 
medical  investigation ;  it  was  part  of  his  former  contract, 
in  consideration  of  10,000/.,  to  manage,  conduct,  and 
obtain,  the  favourable  report  of  medical  men  of  the  first 
eminence.     Mr.  Dyce  Sombre  was  examined  by  the  phy- 
sicians selected,  I  presume  by  Dr.  ilf. ;  but  when  the 
examinations  took  place,  I  have  no  information,  except 
that  they  took  place  between  the  18th  November  and  the 
22nd  December ;  but  I  cannot  suppose  that  Mr.  Dj/ce 
Sombre  submitted  to  them  with  any  view  to  applying 
again  for  a  supersedeas,  because,  in  his  letter  to  me  of 
the  12th  January  1849,  he  not  only  makes  no  allusion 

to 
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to  any  such  intention,  but  suggests  and  prays  for  some  1849. 
arrangements  of  details  respecting  his  property,  which 
would  be  perfectly  useless,  if  there  had  been  any  pro- 
bability of  the  commission  being  superseded,  and  pre- 
mature, if  any  intention  Iiad  existed  of  making  any  new 
attempt  for  that  purpose.  The  petition  itself  was  not 
presented  until  the  29th  Januarif  1849,  and  I  an  ready 
to  believe  that  every  thing,  since  the  matter  has  been  in 
the  hands  of  those  who  now  act  professionally  for  Mr. 
Ihfce  Sombre^  has  been  regularly  conducted.  «  ♦  ♦ 
Finding,  then,  that  this  petition,  though  not  presented 
till  the  29th  January  1849,  must  have  been  contem- 
plated early  in  December;  and  that  on  the  22nd  of 
that  month  a  former  petition  for  the  same  purpose 
wasy  with  the  concurrence  of  the  solicitor  and  counsel 
of  the  Petitioner,  dismissed ;  and  that  the  Petitioner 
and  his  legal  advisers  were  not  parties  to  the  getting 
up  of  this  case;  but  that  it  appears  to  have  been 
taken  up  and  managed  by  Dr.  JIf.,  who  upon  a  former 
occasion  had  got  the  lunatic  to  promise  to  give  him 
10,000/.  if  he  succeeded  in  superseding  the  commission, 
by  managing,  conducting,  and  obtaining  the  favourable 
reports  of  medical  men  of  the  first  eminence,  and  who, 
having  failed,  got  from  him  2140/.;  and  that  the  first 
step  taken  for  effecting  the  purpose,  in  the  expectation 
that  it  *'  might  have  some  weight  with  me,"  was,  to 
send  to  me  privately  a  letter  signed  by  several  noble- 
men and  gentlemen,  and  a  certificate  signed  by  five 
physicians  of  known  and  well-merited  celebrity;  —  I  do 
not  think  that  I  should  be  doing  my  duty  to  the  juris- 
diction 1  am  exercising,  and  to  the  interest  of  the  many 
unfortunate  persons  who  are  subject  to  it,  if  I  should, 
upon  such  a  proceeding,  give  effect  to  any  favourable 
opinion  I  might  have  formed  upon  the  real  merits  of  the 
case.  I  am  not,  however,  under  the  necessity  of  coming 
to  any  conclusion  upon  that  point ;  for,  if  this  proceeding 
Vol.  I.  K  had 
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1849.        had  not  been  open  to  the  many  objections  I  have  al- 
""^^^^^^      luded  to,   I  should  still   be  of  opinion  that,  upon  the 
Dycb        weight  of  evidence,  I  ought  not  to  supersede  the  com- 
80MBRB.      mission.     Before  I  enter  upon  this'  part  of  the  case,  I 
beg  that  I  may  not  be  understood  in  what  I  have  said, 
or  may  say,  as  imputing  to  any  of  the  physicians  who 
signed  4he  letter  to  me  any  intention  to  deceive  me,  or 
to  suggest  that  they  respectively  do  not  honestly  and 
sincerely  entertain  the  opinions  they  have  expressed. 
I  have  no  doubt  they  do ;  but  I  have  seen  enough  of 
professional  opinions  to  be   aware  that  in  matters  of 
do\]bt  upon  which  the  best  constructed   and  best  in- 
formed minds  may  differ,  there  is  no  difficulty  in  pro- 
curing professional  opinions  upon  either  side.     If  the 
question  involves  any  theory  or  principle  upon  which 
the  members- of  a  profession  are  divided,  the  course  is 
obvious ;  but  upon  any  other  subject  of  doubt,  any  per- 
son seeking  for  pecuniary  advantage  to  obtain  an  object 
by  managing,  conducting,  and  obtaining  the  favourable 
report  of  professional  men,  will  find  no  difficulty  in 
procuring  such  favourable  opinions.     I  have  no  inform- 
ation in  what  manner  or  by  whom  these  five  physicians 
were  selected,  or  whether  with  or  without  any  previous 
knowledge  of  their  opinions  upon  this  particular  case,  or 
the  tendency  of  any  theory  by  which  it  might  be  in- 
fluenced.    For  any  thing  that  appears,  many  others  may 
have  been  applied  to,  and  their  opinions  not  taken,  be- 
cause not  likely  to  be  favourable,  or  if  taken,  not  pro^ 
duced.    There  is  no  evidence  that  this  was  so,  but  there 
is  no  proof  to  the  contrary  ;  and  the  whole  having  been 
conducted  privately,  and  without  the  knowledge  of  the 
parties  who  support  the  commission,  very  little  reliance 
would,  for  these  reasons,  be  placed  upon  opinions  given 
under  such  circumstances :  but  I  must  look  to  the  letter 
itself,  and,  coming  from  five  physicians,  I  should  expect  a 
medical  opinion  as  to  what  appeared  upon  examination 
to  be  the  state  of  mind  of  the  party  examined.    But  that 
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forms  a  very  small  part  of  their  report:  they  say  that  1849. 
they  had  seen  the  reports  of  1847  and  1848,  and  the 
short-hand  writer's  notes  taken  upon  the  latter  enquiry ; 
but  they  say  nothing  of  the  many  affidavits,  which  con- 
stitute a  most  important  part  of  the  evidence  in  the  case. 
It  appears,  however,  that  they  did  not  confine  their 
enquiries  to  what  was  so  far  part  of  the  evidence  in  the 
case ;  but,  in  order  to  explain  away  acts  and  opinions 
which  had  been  treated  as  delusions  and  evidence  of 
unsoundness,  there  was  brought  before  them  evidence 
of  various  kinds,  of  the  truth  or  validity  of  which  they 
could  not  have  the  means  of  judging,  and  which,  the 
whole  being  ex  partem  there  could  not  be  any  means  of 
tesUng,  and  some  of  which  at  least  was  evidently  not  to 
be  trusted. 

j^Here  the  Lord  Chancellor  referred  to  the 
manner  in  which  the  physicians,  in  their  report,  pro- 
fessed to  explain  the  various  delusions  under  which  the 
lunatic  had  laboured,  and  in  reference  to  the  principal  of 
which — viz.  that  relating  to  the  conduct  of  Mrs.  Ih/ce 
Sombre — his  Lordship  concluded  his  remarks,  by  ob- 
serving] —  After  anxious  and  repeated  consideration  of 
all  the  facts  and  evidence  of  this  case,  I  think  that  not 
only  does  the  conduct  and  the  manner  of  Mrs.  Dyce 
Sombre  appear  to  be  irreproachable,  but  that  her  con- 
duct, under  the  most  painful  and  cruel  circumstances, 
exhibits  more  of  patience  and  courage,  and  of  affection 
and  devotion  to  her  husband,  than  could  have  been 
imagined  possible. 

His  Lordship  then,  in  reference  to  the  report,  pro- 
ceeded as  follows  : — This  document,  thus  founded  upon 
statements  not  proved,  and  assumptions  some  of  which 
are  proved  to  be  false,  would  be  valueless  as  to  any 
conclusions  drawn  from  such  premises  ;  but  it  contains 
other  matter  of  observation,  which  I  cannot  pass  over : 
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1849.  it  states  that  the  report  of  Naoember  1848  is  founded 
upon  grounds  which  might  be  admitted  without  justify* 
ing  the  conclusion  that  Mr.  Dyce  Sombre  is  insane,  and 
that  the  opinion  of  those  who  signed  that  report  might 
be  put  aside,  on  the  ground  that  the  facts  stated  do  not 
involve  any  proof  of  insanity ;  and  it  afterwards  states  that 
the  appropriate  proof  of  insanity  consists  of  very  dififerent 
materials,  which  they  have  been  unable  to  discover 
either  in  the  reports  of  the  referees,  or  the  depositions 
upon  which  the  last  one  is  founded ;  and,  after  alluding 
to  what  they  admit  to  be  an  existing  delusion,  namely, 
the  imagined  conspiracy  of  the  East  India  Company, 
they  say  "the  impression,  no  doubt  a  delusive  one,  to 
which  we  are  referring,  arose  in  his  mind  during  the 
period  in  which  he  was  treated  as  insane.  It  entirely 
falls  in  with  our  experience,  that  delusive  opinions  thus 
formed,  and  thus  strengthened,  may  survive  the  insane 
state ;  and  we  are  of  opinion  that  we  should  act  with 
great  injustice  if  we  should  consign  a  patient  to  a  mad- 
house, on  the  ground  of  his  continuing  to  assert  one 
morbid  impression,  when  the  entire  context  of  his  cha- 
racter indicates  sanity."  It  then  states  that  I  had  given 
Mr.  Dyce  Sombre  full  liberty  of  action  abroad,  which 
is  directly  contrary  to  the  fact,  and  concludes  thus : 
"  but  human  endurance  has  its  limits,  and  we  fear  that 
the  pressure  and  annoyances  to  which  Mr.  Dyce  Sombre 
is  subjected  may  ultimately  lead,  if  persisted  in,  to  mental 
aberration  and  bodily  infirmity ;  such,  my  Lord,  are  our 
reasons  for  affirming  that  the  commission  under  which 
Colonel  Dyce  Sombre  is  controlled  ought  to  be  imme- 
diately superseded."  It  must  be  recollected  that  it  had 
but  few  lines  before  been  stated  that  Mr.  Dyce  Sombre 
had  been  allowed  the  uncontrolled  use  of  the  surplus  of 
his  income,  and  full  liberty  of  action  abroad.  Such  are 
the  opinions  to  which  all  the  five  physicians  have  affixed 
their  names ;  in  their  affidavits,  some,  particularly  Dr. 
Paris  and  Dr.  Ferguson,  do  not  go  so  far ;  but  others  go 
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furiher ;  and  Dr.  CosteUo  says  that  ^^  it  does  not  consist  1849. 
,with  experience  that  persons  labouring  under  delusions  ^^^*^ 
oFthe  intellect  should  be  able  to  conceal  such  delusions  Dyce 
for  a  length  of  time  under  harassing,  frequent,  and 
protracted  examinations,  the  delusionist  being  in  fact,  in- 
capacitated for  such  an  effort  by  the  very  nature  of  his 
mental  affection."  It  is  not  easy,  from  these  opinions 
thus  expressed,  to  ascertain  what  is  really  meant,  when 
it  is  stated,  that  what  have  been  supposed  to  be  delu- 
sions are  capable  of  explanation,  and  are  not  proof  of 
unsoundness  of  mind.  It  would  seem  that  an  opinion 
was  intended  to  be  expressed,  that  Mr.  Dyce  Sombre 
never  was  the  proper  subject  of  a  commission ;  if  they 
bad  known  something  more  of  what  had  taken  place, 
and  particularly  if  they  had  read  the  judgment  of  Lord 
Lyndhwst  in  August  1844,  in  which  the  facts  are  put 
together  and  observed  upon  with  the  greatest  accuracy, 
and  with  his  characteristic  precision  and. clearness,  such 
an  opinion  would  not  have  been  hazarded ;  but,  pos- 
sibly, this,  though  clearly  expressed,  was  not  intended ; 
because,  in  commenting  upon  a  now  admitted  existing 
delusion,  namely,  the  supposed  conspiracy  of  the  East 
India  Company,  they  treat  it  as  not  evidence  of  un- 
soundness, because  they  say  that  it  falls  in  with  their 
experience  that  delusive  opinions,  thus  formed,  and 
thus  strengthened,  may  survive  the  insane  state.  If 
such  be  the  opinions  intended  to  be  expressed,  there 
can  be  no  wonder  felt  as  to  the  conclusions  these  gen- 
tlemen have  expressed  as  to  the  absence  of  all  unsound- 
ness in  Mr.  Dj/ce  Sombre^s  mind;  but  such  opinions 
will  have  no  effect  in  supporting  the  advice  these  gen- 
tlemen have  given  me  at  the  close  of  their  letter,  that 
the  commission  ought  to  be  immediately  superseded. 

There  is  often  great  difficulty  in  ascertaining  whether 
there  exists  unsoundness  of  mind  of  a  character  to  sub- 
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1 849.  ject  the  party  to  the  operation  of  a  commission ;  but, 
when  the  jury  liave  affirmed  that  proposition  by  a 
verdict  unquestioned,  the  Great  Seal  has  been  most 
cautious  in  superseding  it.  Cases  continually  arise  in 
which  it  is  done;  but,  although  delusions  and  even  general 
insanity  may  exist  and  yet  the  Great  Seal  may  with- 
•  hold  a  commission  if  not  required  for  the  protection  of 
person  or  property,  upon  applications  for  a  super- 
sedeas very  different  considerations  regulate  the  dis- 
cretion of  the  Court  There  may  be  no  proof  of  the 
disease  at  the  time,  but  it  may  be  likely  to  recur ;  it 
may  still  exist,  but  the  patient  may  have  the  power  to 
conceal  it ;  the  permanence  of  the  restoration  may  be 
doubtful,  and  time  is  then  taken  for  the  proof  of  ex- 
perience. But  without  anticipating  what  may  be  proper 
to  be  done  in  any  case  which  may  hereafter  arise,  I 
have  not  in  my  recollection  any  case  in  which  a  com- 
mission has  been  superseded,  when  any  declared  illu- 
sion continued ;  and,  when  the  physicians  tell  me  that  the 
existence  of  a  delusion  is  not  inconsistent  with  sound* 
ness  of  mind,  they  appear  to  consider  the  delusion  as  a 
separate  disease,  whereas  it  is,  in  fact,  only  a  symptom 
or  result  of  a  diseased  mind:  it  may  exhibit  itself  more 
or  less  distinctly,  but  so  long  as  it  exists  at  all,  there 
must  be  an  unsoundness,  the  origin  of  its  existence. 
When,  therefore,  they  tell  me  that,  notwithstanding  an 
existing  delusion,  the  mind  is  sound,  and  that  the  com- 
mission ought  to  be  superseded,  they  appear  to  me  to 
involve  themselves  in  a  contradiction  in  the  duty  they 
undertook  to  perform,  which,  if  otherwise  decorous, 
would  invalidate  the  advice  they  offer  to  me,  as  to 
superseding  the  commission.  But  what  is  the  existing 
delusion  supposed  to  be  consistent  with  a  sound  mind  ? 
why,  that  Mr.  Dyce  Sombre^  having  certain  real  or  sup- 
posed claims  against  the  East  India  Company,  they  have 
conspired  against  him,  and  for  what  purpose? —  to  in- 
duce 
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duce  an  incestuous  connection  between  his  father-in-law        1849. 
and  his  wife,  of  whose  purity  and  virtuous  conduct  he  is     ^j^r^^ 
supposed  to  be  now  convinced;  and  it  must  be  recol-        Dtcb 
lected   that   this   delusion    has   led   to   challenges    by 
Mr.  Lk/ce  Sombre  of  several  of  the  Directors  of  the 
Company;  and,  from  his  letter  to  me  of  the  12th  Jait- 
uary  1849,  it  clearly  appears  that  he,  at  that  time,  was 
under  the  influence  of  the  same  delusion,  thinking  that 
Sir  IL  J.  (one  of  the  Directors)  was  acting  in  prosecu- 
tion of  the  supposed  conspiracy,  and,  to  forward  its 
object,  had  abstracted  two  of  his  boxes* 

There   is   now   also  before   me  evidence   upon  the 
subject  of  the   most   important   and   most  distressing 
in    its   consequences    of   the  delusions   under    which 
Mr.  I^yce  Sombre  has   laboured  —  the   imagined    in- 
fidelity  of  a  faithful   and   virtuous  wife. — The  most 
satisfactory  proof  of  the  recovery  from  an  unsound  state 
of  mind  is  the  conviction  of  the  non  reality  of  the  de- 
lusions which  arose  from  the  disease.     A  denial  (often 
resorted  to  for  a  particular  purpose)  of  their  continu- 
ance, against  evidence  that  they  subsist,  or  an  attempt 
to  explain  them  as  not  unreasonable,  unless  very  satis- 
fectorily  made  out,  not  only  does  not  lead  to  any  con- 
clusion  of  a  recovery,    but,    leaving  the  evidence   of 
unsoundness  untouched,  shews  only  the   ingenuity  in 
concealing  the   infirmity,  which,   notwithstanding   the 
opinion  of  the  five  physicians,  is  certainly  often  found  to 
co-exist  with  it ;  and  this  ingenuity  is  certainly  possessed 
and  practised  by  Mr.  Di/ce  Sombre.     In  his  letter  to 
me   of  the  12th  January   1849,  in  commenting  upon 
several  of  the  opinions  attributed  to  him  as  delusions, 
he  attempts  to  explain  and  justify  them,  and  does  not 
admit  any  conviction  of  these  having  been  delusions : 
if,  therefore,  they  ever  were  so,  they  still  remain  the 
same.     Such  is  the  case  of  Lord  W.     Mr.  Dj/ce  Sombre 
bad  known  Lord  W.  in  England;   he  had  met   him 

K  4  at 
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1849.        at  Lord  5*s. ;  he  states  that,  seeing  him  in  a  library 
-'^^'/^^     at  Rome,  he  went  up  to  him,  addressed  him  as  Lord 

In  re  *^ 

Dycb  l^F.,  talked  to  him  about  the  Begum*s  monument,  and 
Sombre,  offered  him  200L  for  his  assistance.  At  this  time  Lord 
fV,  was  not  at  Rome ;  but,  in  his  letter  to  me  of  the 
12th  January  1849,  Mr.  Dt/ce  Sombre  says,  "  I  certainly 
saw  the  same  Lord  JV.  or  rather  who  I  had  taken  for 
Lord  fV.  some  years  before :  "  but  as  to  the  Lord  fV. 
whom  he  first  knew,  there  could  be  no  mistake,  for 
he  met  him  at  Lord  5's.  All  that  he  supposes  to 
have  passed  at  Rome  is  probably  the  creature  of  his 
disordered  imagination,  but  he  still  believes  it  to  be 
real.  Similar  observations  apply  to  his  challenging 
Prince  D.  at  Rome,  for  a  supposed  insult  in  London^  at 
a  time  when  the  Prince  was  not  here,  and  the  other  sub- 
jects commented  upon,  but  I  particularly  allude  to  the 
delusion  respecting  Mrs.  Dj/ce  Sombre.  It  is  true  that 
when  examined  he  has  not  of  late  persevered  in  the 
opinions  he  for  a  long  time  expressed  upon  that  sub- 
ject. This  may  arise  from  two  causes,  —  he  may  have 
been  told,  or  he  may  himself  have  discovered,  that  this 
was  the  point  most  relied  upon  in  support  of  his  sup- 
posed unsoundness  of  mind;  in  which  case  he  would 
disclaim  any  such  opinions  as  now  existing,  though  he 
would  justify  their  having  been  at  one  time  entertained ; 
and  this  is  precisely  what  he  has  done:  his  language 
is,  **  you  and  every  one  tell  me  that  it  is  not  so,  and 
therefore  I  have  done  thinking  about  it ; ''  and  those 
who  now  attempt  to  establish  his  soundness,  though 
of  necessity  admitting  that  there  was  no  real  founda- 
tion for  the  impression,  attempt  to  shew  that  there  was 
so  much  of  apparent  ground  for  it,  as  to  remove  from 
i(  the  character  of  a  delusion.  Beyond  ail  doubt  it 
was  a  delusion  of  a  most  extravagant  kind.  But  is  he, 
in  the  second  place,  now  convinced  that  it  was  so? 
The  facts  before  me  prove,  in  my  opinion,  that  he  not 

only 
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only  is  not   so  convinced,  but  that   he   professes  not        1849. 
now  to  believe  in  it,  because  he  thinks  that,  by  such 
profession,  he  will  facilitate  the  supersedeas  he  has  in 
view.     He  professes  to  be  influenced  in  the  language 
be  now  uses  by  the  opinion  of  others,  and  not  by  his 
own;  and,  in  his  letter  to  me  of  the  12th  January^  he 
disputes  the  accuracy  of  the  report  of  the  18th  Naoember 
as  to  the  time  attributed  to  what  he  calls  a  change  of 
opinion  upon  this  subject,  but  does  not   profess   any 
sense  of  the  opinion  having  been  a  delusion.     But  what 
strikes  me  most  upon  this  subject  is,  the  meeting  be- 
tween Mr.  and  Mrs.  Dyce  Sombre  on  the  10th  of  last 
Naoember.     If  the  disease  then  continued,  and  the  de- 
lusion was  still  in  operation,  Mr.  Dyce  Sombre  went  to 
that  meeting  with  the  feelings  of  an  injured  husband,  to 
see  once  more  a  guilty  wife,  for  the  purpose  of  some 
final  arrangement  for  their  separation ;  if  the  disease 
had  ceased,  and  the   delusion  continued  only   in   his 
recollection  of  what  was  not  real,  but  had  possessed 
for  a  time  his  deranged  mind,   he  must  have  felt  all 
that  would  touch  the  heart  of  a  man,  meeting  for  the 
first  time  a  wife  devoted  to  him,  and  whom  he  had 
tenderly  loved,  but  whom  he  had,  under  the  influence 
of  disease,   most  cruelly   treated;   whose  life  he   had 
attempted;  whose   reputation  he  had  endeavoured  to 
destroy,  accusing  her  openly,  and,  as  he  must  then  have 
felt,  without  the  slightest  cause,  of  the  most  odious  of 
crimes.     Let  any  one  consider  what  must  have  been 
the  feelings  and  conduct  of  any  man  under  such  cir*< 
cumstances,  and  then  read  the  account  of  that  meet- 
ing, and  it  will  be  impossible  to  come  to  any  other 
conclusion  but  this,  that  the  delusion  continues  in  full 
force,  but  that,  for  motives  of  poUcy  towards  himself, 
he  abstains  from   exhibiting  evidence  of  it.     Such  is 
the  new  evidence  now  before  me  to  be  put  in  com- 
petition with  the  report  dated  the  18th  November  last, 

made 
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1849.  made  by  gentlemen  who  have  been  acquainted  with  all 
the  circumstances  of  this  gentleman's  life,  from  the 
commencement  of  his  malady, 

I  abstain  from  making  any  further  comments  upon 
the  manner  in  which  the  present  proceeding  has  been 
brought  before  me,  or  from  making  any  more  of  the 
many  observations  which  arise  from  the  papers  now 
before  me.     I  have  no  difficulty  in  abiding  by  the  re- 
port   of   the    18th   November  J   which   what  has   since 
taken  place  seems  to  me  strongly  to  confirm.     I  must 
dismiss   this   petition;    and,   if  I   had   the   means    of 
making  those  pay  the  costs  of  it  from  whom  it  ori- 
ginated,  I  should  dismiss  it  with  costs;    but,  as  the 
matter  stands,  I  cannot  say  any  thing  about  costs ;  but 
I  must  give  one  piece  of  advice  to  Mr.  Ih^  Sombre 
before  I  conclude.     He  must  not,  in  the  first  place, 
suppose  that  the  door  is  shut  against  him,  because  this 
petition  is  dismissed ;    any  application  he  may  make 
himself  will  be  carefully  attended  to,  and,  as  soon  as  it 
can  safely  be  done,  the  commission  will  be  superseded : 
the  only  operation  of  it  at  present  is  to  protect  the 
capital  of  his  property,  the  whole  surplus  income  being 
ordered  to  be  paid  to  him ;  and,  if  there  be  any  irre- 
gularity in  such  payments,  or  any  thing  improper  in 
the  management  of  his  property,  applications  to  remedy 
the  evil  will  be  attended  to.     But  I  am  sorry  to  say 
that  these  discussions  have   brought  out  instances  of 
such  reckless  expenditure  of  his  income,  that  it  may 
be  matter  for  consideration  whether  I  have  not  gone 
too  far  in  ordering  the  whole  of  his  surplus  income  to 
be  paid  to  him.    When  I  find  a  contract  to  pay  10,0002. 
to  Dr.  M.  dependent  upon  success,  and  above  2000/. 
paid  upon  failure — when  I  find   offers   of  bribes   to 
judges,  physicians,  and  others,  which  can  only  be  ex- 
cused upon  the  plea  of  insanity, — being  upon  any  other 
supposition  attempts  to  corrupt,  and  possibly,  at  the 

same 
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same  time,  to  deceive,  —  I  cannot  but  doubt  whether        1849. 
I  ought  not  to  establish  a  more  vigilant  superintendence      ^j^^^^^ 
over  the  expenditure.     I  should  be  very  unwilling  to        Dycb 
do  so,  and  I  trust  I  may  not  find  any  reason  hereafter 
for  so  doing.     Above  all,   I   would  advise   Mr.  Di/ce 
Sombre  to  act  under  the  direction  of  his  professional 
advisers :  no  man  can  be  in  better  hands,  and  no  others 
can  more  effectually  serve  him,  than  those  who  now  act 
for  him.     If  he  confides  to  such  men,  he  will  be  sure 
to  obtain  all  that,  under  the  circumstances,  it  will  be 
possible  for  him   to  obtain ;  all,  in  short,  that  is  con- 
sistent with  his  own  interest,  and   that  at  an  expense 
fiur  less  than  he  will  incur  if  he  continue  the  ruinous 
system  in  which  he  appears  to  have  been  involved. 


STEWART  V.  FORBES.  ^^  ,«.  „. 

21.23.28.29. 
30. 

THIS  was  an  appeal  from  the  decision  of  the  Vice-    ,  *        , 
^^  .    .  ,  An  equal 

Chancellor  of  England^  dismissing  the  Plaintiff's  partnership 

bill  with  costs.     The  object  of  the  suit,  so  far  as  it  is  ^"^"^'Jjai 
necessary  for  the  purpose  of  the  present  report  to  refer  participation 
to  it,  was  to  establish  the  right  of  the  Plaintiff  to  share  profitanlTloss, 

equally  out  a  right 
in  each  part- 
ner to  claim  and  insist  on  such  participation.  Thus,  although  in  a  case  where 
parties  had  participated  equally  in  profit  and  loss,  the  law  would,  in  the  absence  of 
may  contract,  or  any  dealing  from  which  a  contract  might  be  inferred,  presume  an 
equal  partnership ;  yet  this  presumption  would  not  arise  if  the  books  of  the  concern 
and  the  dealings  of  the  parties  shewed  that  such  could  not  have  been  the  terms  on 
which  the  business  was  earned  on. 

If  a  cause  involves  matter  which  can  only  be  properly  tried  by  a  jury,  and,  on 
the  hearing  in  the  Court  below,  the  Judge,  by  the  consent  of  the  parties,  decides 
the  question  at  issue  :  Held,  that  this  decision  cannot  be  made  the  subject  of  ap- 
peal, unless  the  party  dissatisfied  can  shew  that  the  cause  is  one  fit  for  the  decision 
of  the  Court  without  directing  an  issue. 

Scmble,  that  parties  cannot,  by  their  consent  or  otherwise,  on  a  rehearing  or  ap- 
peal, call  upon  the  Court  to  decide  on  a  matter  which,  in  the  usual  course,  ought 
to  be  referred  to  some  other  tribunal. 
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equally  with  the  Defendant  in  the  profits  of  the  mer- 
cantile house  of  Forbes  &  Co.  of  Bombay^  during  a 
certain  period,  to  which  the  transactions  in  the  bill 
mentioned  related. 


Before,  however,  entering  further  into  the  details  of 
the  case,  it  becomes  necessary  to  explain  a  preliminary 
point,  on  which  considerable  discussion  took  place, 
and  to  which  reference  is  made  by  the  Lord  Chancellor 
in  finally  disposing  of  the  appeal. 

The  cause  was  heard  by  the  Vice-Chancellor  of 
England  in  February  and  March  1848;  and  on  the 
10th  April  1848  his  Honor  made  an  order  in  the  fol- 
lowing terms :  **  The  parties  having  consented  that  the 
matters  in  question  in  this  cause  shall  be  decided  by 
the  Court  without  directing  an  issue,  this  Court 
doth  order  that  the  Plaintifl*'s  bill  do  stand  dismissed 
out  of  this  Court  with  costs  &c«"  The  Plaintiff*  having 
appealed  to  the  Lord  Chancellor,  the  case  came  on  to 
be  heard  on  the  18th  November  1848. 


1848. 
November  18. 


Mr.  J.  Parker^  for  the  Plaintiff,  was  proceeding  to 
open  the  appeal,  when 


The  Lord  Chancellor  suggested  that  the  form 
of  the  decree  rendered  it  incompetent  for  him  to  deal 
with  the  case  as  an  appeal,  the  parties  having,  by  their 
consent  that  the  cause  should  be  decided  without 
directing  an  issue,  deprived  him,  the  Lord  Chancellor, 
of  the  means  of  taking  what  might  appear  to  be  the 
only  mode  by  which  the  rights  of  the  parties  could  be 
properly  determined ;  that  the  case  had  been  dealt 
with  as  an  arbitration,  it  being  assumed,  by  the  decree 
of  the  Vice*Chancellor,  that  an  issue  was  the  proper 

course. 
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coarse,  but  the  parties  having  consented  that  this  course 
should  not  be  adopted.  Under  these  circumstances 
his  Lordship  refused  to  hear  the  appeal,  but  allowed 
the  case  to  stand  over,  to  enable  the  parties  to  apply 
to  the  Vice-Chancellor  to  vary  the  decree. 


IS9 


1849. 


Stewart 
Forbes. 


The  Plaintiff,  accordingly,  presented  a  petition  to  the 
Vice-Chancellor,  that  the  error  or  mistake  in  the  decree 
might  be  corrected  by  striking  out  the  words  "  The 
parties  having  consented  that  the  matters  in  question 
in  this  cause  should  be  decided  by  the  Court  without 
directing  an  issue,*'  and  by  inserting  in  the  place  thereof 
the  words  "  The  parties  not  asking  for  an  issue,"  or 
that  the  decree  might  be  corrected  in  such  other  way 
as  should  express,  or  be  in  accordance  with,  the  true 
intent  and  meaning  of  the  parties,  touching  the  hearing 
of  the  cause  before  his  Honor  the  Vice-Chancellor  of 
England^  and  what  really  took  place  in  reference  thereto. 
On  the  11  th  December  1848,  this  petition  came  on 
before  his  Honor,  who  dismissed  it  with  costs,  being  of 
opinion  that  he  was  not  at  liberty,  on  petition,  to  alter 
the  decree  in  a  substantial  form,  where  there  was  no 
clerical  error;  and  further  that,  if  the  question  turned 
on  how  the  decree  ought  to  be  altered,  it  would  be 
erroneous  to  alter  it  in  the  manner  prayed,  as  this 
would  be  giving  it  a  different  form  and  effect  from 
what  was  intended  at  the  hearing.  From  this  decision 
the  Plaintiff  appealed  to  the  Lord  Chancellor. 


Mr.  J.  Parker^  Mr.  Bx>lt^  and  Mr.  A.  Smith,  for  the  January  13. 
Plaintiff,  contended  that  the  case  was  one  in  which  the 
Court,  in  the  exercise  of  its  discretion,  might  either 
itself  have  pronounced  a  decision,  or  have  directed  an 
issue ;  that  the  Court  had  acceded,  at  the  request,  and  by 
the  consent  of  the  parties,  to  adopt  the  former  course ; 

but 
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January  15. 


but  that  this  cotisent  in  no  way  precluded  the  right  of 
appeal.  They  referred  to  Morris  v.  Davies  (a),  which 
was  the  case  of  an  appeal  to  the  House  of  Lords  from 
a  decree  which,  from  its  nature,  could  only  have  been 
made  by  consent,  although  the  consent  was  not  ex- 
pressed on  the  face  of  it,  and  where  an  objection,  taken 
to  its  being  heard  on  the  ground  of  such  consent,  was 
overruled. 

Buck  V.  Fawcett  (i)  and  Bamker  v.  Hunter  (c)  were  also 
cited ;  and,  in  reference  to  the  form  in  which  it  was 
sought  to  correct  the  decree  of  the  Vice- Chancellor, 
the  Plaintiff  relied  on  Davenport  v.  Stafford  {d\  Shee^ 
V.  Mtiskerry.  {e) 


The  Lord  Chancellor,  without  hearing  the  counsel 
on  the  other  side,  aflSrmed  the  decision  of  the  Vice- 
Chancellor,  and  dismissed  the  petition.  His  Lordship 
observed  that  he  had  had  an  interview  with  the  Vice- 
Chancellor,  who  stated  that  the  parties  before  bim 
deliberately  consented  that  he  should  take  on  himself 
to  decide  the  matter,  he  having  formed  a  conclusive 
opinion  that  it  was  necessary  to  have  the  intervention 
of  a  jury.  His  Lordship  then  referred  to  an  opinion 
which  he  had  intimated  in  the  course  of  the  argument, — 
viz.  that  it  was  open  to  the  Plaintiff,  upon  the  general 
appeal,  to  shew  that  it  was  a  case  which  did  not  require 
to  be  tried  by  a  jury,  and  that  it  was  a  proper  case  for 
the  decision  of  the  Court,  upon  the  understanding, 
however,  that  the  appeal  must  be  at  once  dismissed  if 
it  should  appear  to  be  a  case  for  a  jury,  as  he,  the  Lord 
Chancellor,  would  not  in  that  event  take  upon  himself 
to  decide  it  one  way  or  the  other,  not  being  willing 

to 

(a)  5  CL  i  Fm,   163.      See  (c)  2  Dick.  611. 

also    Woodmason  v.  Dot/ne^  10  (d)  S  JSeav,  503. 

a.  Sf  Fin.  22.  (e)  7  CL  *  Fin,  1. 

(ft)  3  P.  W.  242. 
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to  adopt  the  jurisdiction,  which  the  Vice-Chancelior 
had,  by  the  consent  of  the  parties,  assumed  for  that 
purpose. 


Under  these  circumstances  the  general  appeal  came 
on  before  the  Lord  Chancellor;  when,  after  some 
further  discussion,  his  Lordship  allowed  it  to  be  pro- 
ceeded with,  upon  the  terms  and  for  the  purpose  above 
stated. 


1849. 


Mardk  16. 


The   following  statement  of  the  facts  of  the    case 
Vfill  shew  the  nature  of  the  question  at  issue  between 
the  parties.     The   Defendant,  Sir  Charles  Forbes,  had 
been  for   many  years   previously  to,  and  was  during 
the  whole  period  of,  the  Plaintiff's  connection  with  the 
house  of  Forbes  &  Co.,  the  head  and  governing  partner 
of  that  concern,  and  in  such  character  exercised  control 
and  superintendence  over  its  affiiirs,  and  the  exclusive 
right  of  admitting  and  removing  partners  whenever  he 
deemed  it  proper  to  do  so.     Thus  the  Plainti£P  had 
been  admitted  by  Sir  C  Forbes  as  a  partner  in  1810, 
dismissed  in  1818,  re-admitted  in    1821,  and   finally 
dismissed  in  1842.     There  were  no  articles  of  partner- 
ship; the  partnership  was  considered  as  divided  into 
sixteen   annas,   or   shares;    and   whenever   a   partner 
died,  retired,  or  was  dismissed,  his  shares  were  either 
allotted  to  a  new  partner,  or  carried  to  a  distinct  ac- 
count until  allotted   or   appropriated.      Previously  to 
1824,  this  distinct  account  was  headed  ^^  Charles  Forbes 
his  suspense  account  in  company;"   but,  subsequently 
to  that  time,  it  was  headed,  *'  Suspense  account  in  com^ 
pany^^     This  alteration  was  made  by  the  direction  of 
Sir  C  Forbes^  who,  at  the  same   time,  distinctly   re- 
served to  himself  the  control  over  the  account.     Be- 
tween  the   years    1830  and    1840,   the   Plaintiff  and 

Defendant 
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184.9. 


Stewart 

v. 
Forbes. 


Defendant  wei^e,  in  consequence  of  the  retirement  of 
the  other  members  of  the  house,  tlie  sole  pai'tners 
in  the  concern,  each  having  four-sixteenth  shares, 
and  the  remaining  eight-sixteenth  shares  being  carried 
to  an  account  entitled  ^'  Stispense  account  in  company 
for  eight  annas  share  200,000  rupees.*^ 


The  principal  question  now  raised  between  the  Plun- 
tiff  and  Defendant,  and  the  only  one  to  which  it  is  neces- 
sary particularly  to  advert,  related  to  the  manner  in 
which  the  profits  arising  on  these  suspense  shares,  during 
a  certain  portion  of  the  period  between  1830  and  1840, 
were  to  be  dealt  with,  the  Plaintiff  by  his  bill  claiming 
to  share  them  equally  with  the  Defendant,  and  the 
Defendant  insisting,  on  the  other  hand,  that  they  were 
his  own  exclusive  property.  The  Plaintiff  relied •pn 
the  legal  inference  to  be  drawn  from  the  facts  that 
there  were  no  articles  of  partnership — that  he  held  an 
equal  number  of  shares  with  the  Defendant — that  in 
the  conduct  of  the  business,  as  shewn  by  the  books  for 
several  years  previously  to  1880,  the  profit  and  loss 
accruing  to  the  suspense  account  had  been  divided 
amongst,  or  borne  by,  the  partners  of  the  firm  for  the 
time  being,  in  proportion  to  their  interests;  and  that, 
although  this  had  been  done  under  the  directions  of 
the  Defendant,  yet  that  these  directions  had  been  given 
under  the  joint  authority  of  the  Plaintiff  and  the  De- 
fendant. The  evidence  in  the  cause,  which  was  very 
voluminous,  consisted  mainly  of  the  accounts  of  the 
partnership,  various  letters  (the  effect  of  which  is 
noticed  by  the  Lord  Chancellor),  and  the  oral  tes- 
timony of  Mr.  Baooman^  this  witness  speaking  to  the 
fact  of  the  absolute  and  uncontrolled  dominion  exer- 
cised by  Sir  Charles  Forbes  over  all  the  partnership 
transactions — of  his  exclusive  right  to  the  suspense 
shares — and  of  his  uniformly  supplying  the  proportion 
of  capital  appertaining  to  those  shares. 

Mr. 
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Mr.  J.  Parker  J  Mr.  Bolt^   and   Mr.  A.  Smithy  Tor        1849. 
the  Plaintiff,  referred  to  the  presumption  of  law  that,     ^"^IT^^^ 
where  a  partnership  is  admitted  to  exist  without  any  «. 

stipulations  as  to  the  proportions,  the  parties  are  en- 
titled  to  the    profits    in   equal   moieties ; '  Peacock   v. 
Peacock,  (a)    They  commented  strongly  on  the  extraor- 
dinary nature  of  the  partnership  set  up  by  the  Defend- 
ant, and  endeavoured  to  show,  that  he  could  not  have 
considered  the   suspense   shares   as   his    own    private 
property,  referring  for  this  purpose  to  the  fact  that  the 
letter,  directing  the  appropriation  of  the  suspense  shares, 
was  the  joint  letter  of  the  Plaintiff  and  the  Defendant. 
7hey  further  insisted  that,  on  every  division  of  the 
profits  of  the  partnership,   the   Plaintiff  had   shared 
equally  with  the  Defendant ;  and  relied  on  this  circum- 
stance as   a   strong  ground   in   support  of  the   right 
claimed  by  the  bill. 

Mr,  Bethelly  Mr.  Levoisj  and  Mr.  ScAomberg,  contra, 
contended  that  this  was  not  a  case  of  ordinary  partner- 
ship; if  it  were  so,  the  rule  as  laid  down  in  Peacock  v. 
Peacock  might  be  applicable ;  that  in  fact  there  was  no 
precedent  by  which  the  nature  of  this  partnership  could 
be  tested ;  that  its  constitution  was  only  to  be  ascertained 
by  reference  to  the  course  of  practice,  and  the  correspond- 
ence between  the  partners  in  the  concern ;  that  in  almost 
every  letter,  even  in  those  which  the  Plaintiff  alleged 
to  have  been  the  joint  letters  of  himself  and  Sir  C 
Forbes^  there  was  an  allusion,  more  or  less  distinct, 
to  the  absolute  ownership,  which  Sir  C.  Forbes^  from 
first  to  last,  had  asserted  with  respect  to  these  suspense 
shares ;  that  the  very  fact  of  any  direction  being  re- 
quired for  the  purpose  of  their  appropriation  disproved 
the  Plaintiff's  case ;  for  how  could  that  be  subject  to  the 

ordinary 

(a)  2  Camp.  45. ;  16  Fes,  49. 
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ordinary  incidents  of  a  partnership,  which  required, 
from  time  to  time,  instructions  as  to  the  mode  in  which 
it  was  to  be  appropriated  in  the  distribution  of  profits*. 

They  referred  at  great  length  to  the  partnership 
books  and  other  evidence,  as  showing  that  the  suspense 
shares  had  always  been  under  the  absolute  control  of 
the  Defendant;  that  they  were  never  appropriated 
except  under  directions  from  him,  and  that  whatever 
proportion  of  the  profits  of  the  suspense  shares  had 
been  received  by  the  Plaintiff,  in  the  divisions  which 
had  from  time  to  time  taken  place  of  partnership 
profits,  was  attributable  to  the  bounty  of  the  Defendant, 
and  not  a  matter  of  right  in  the  Plaintiff ;  that  as  re- 
garded the  partnership  carried  on  between  the  Plaintiff 
and  Defendant  from  18S0  to  1840,  the  Plaintiff  had 
distinctly  recognised  the  Defendant's  right  to,  and  con- 
trol over,  the  suspense  shares ;  and  that  during  that 
period,  as  well  as  throughout  the  previous  partnership, 
the  capital  belonging  to,  and  represented  by  the  suspense 
shares,  had  been  contributed  by  the  Defendant  alone. 

Mr.  J.  Parker  in  reply. 


April  19.  The  Lord  Chancellor.    The  question  in  this  cause 

being  in  what  shares  the  Plaintiff  and  Defendant  were 
interested  in  the  partnership  carried  on  by  them  from 
18S0  to  1840,  it  is  obvious  that  when  the  cause  was 
originally  heard  before  the  Vice-Chancellor,  the  case 
might  have  appeared  so  clear,  either  for  or  against  the 
PlaintiiTs  proposition,  as  to  have  enabled  the  Court  to 
dismiss  the  bill,  or  to  decree  for  the  Plaintiff  on  the 
evidence  produced ;  or  it  might  have  appeared  so  far 
doubtful,  as  to  have  made  it  the  duty  of  the  Court,  in 

the 
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the  exercise  of  its  usual  practice,  to  direct  an  issue. 
Both  parties  deprecating  the  latter  course,  the  Vice- 
Chancellor,  desiring  to  comply  with  the  request  of 
both  parties,  took  upon  himself  the  duty  not  entering 
into  his  functions  as  a  Judge  in  equity,  of  deciding  on 
a  matter  of  fact,  which  he  must  have  been  of  opinion 
was  proper  for  the  decision  of  a  jury. 


1849. 


8TBWART 

V. 
F0RBB8. 


lo  a  celebrated  case  of  legitimacy,  Morris  v.  Davies^ 
Liord  Lyndhurst  adopted  a  similar  course;  and  upon 
appeal  to  the  House  of  Lords  from  his  decision  (a),  the 
House  thought  itself  bound  to  consider  and  decide 
upon  the  case  so  entertained  by  the  Court  of  Chancery, 
though  not  according  to  the  usual  course  of  its  juris- 
diction. I  did  not,  therefore,  feel  myself  at  liberty  to 
decline  hearing  this  cause,  although  the  parties  had  by 
their  consent,  recorded  in  the  decree  appealed  from, 
precluded  themselves  from  asking  for,  or  me  from  di« 
recting,  an  investigation  of  their  claims  before  a  jury, 
the  only  proper  tribunal  for  the  purpose,  if  the  matter 
were  really  one  of  doubt ;  besides  which,  I  thought 
that  the  Plaintiff  ought  to  be  permitted  to  shew,  if  he 
could,  that  what  he  claimed  was  so  free  from  doubt,  as 
to  entitle  him  to  the  decree  which  he  now  asks,  without 
the  intervention  of  a  jury ;  in  which  case  the  consent, 
if  applicable,  would  not  prejudice  his  claim.  If  it  were 
necessary  in  this  case  to  consider  whether  parties  by 
their  consent,  or  other  acts,  could,  on  a  re-hearing 
or  upon  appeal,  call  on  the  Court  to  decide  on  a 
matter  which  in  the  usual  course  would  be  referred  to 
another  tribunal,  I  should  probably  not  have  been  dis- 
posed to  have  assumed  that  duty,  except  so  far  as  the 
House  of  Lords  informed  me  that  I  ought  to  do  so. 
That  question  can  only  arise  in  matters  in  which  the 

case 

(«)  5  a  4-  Fin.  163. 
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case  appears  to  be  so  doubtful  that  the  Judge  of  the 
Court  of  Equity  finds  that  he  cannot,  on  the  materials 
before  him.  come  to  a  satisfactory  conclusion.  It  does 
not  arise  in  the  present  instance,  because  I  am  of 
opinion  that  the  plaintiff  has  wholly  failed  in  making 
out  his  case ;  and  if  there  had  been  no  such  consent 
as  stands  recorded,  I  should  not  have  felt  any  difficulty 
in  coming  to  a  satisfactory  conclusion,  without  the  as- 
sistance of  a  jury. 


The  Plaintiff  puts  this  case  in  his  bill,  and  his  ar- 
gument rests  upon  the  supposition,  that  from  1880  to 
1840  Sir  Charles  Forbes  and  the  Plaintiff  were  equal 
partners;  and  Peacock  v.  Peacock  was  relied  on  as  a 
foundation  for  that  assumption.  In  that  case  it  was 
properly  held,  that  in  the  absence  of  any  contract  be- 
tween the  parties,  or  any  dealing  from  which  a  con- 
tract might  be  inferred,  it  would  be  assumed  that  the 
parties  had  carried  on  their  business  on  terms  of  an 
equal  partnership.  That  case  has  no  application  to 
the  present,  because  there  is  in  this  case  conclusive 
evidence,  not  from  any  form  of  contract,  but  from  the 
books  of  the  business  and  the  dealings  between  the 
parties,  that  such  were  not  the  terms  on  which  the 
parties  carried  on  their  business.  An  equal  partner- 
ship implies  not  only  an  equal  participation  de  facto  in 
profits  and  loss,  but  a  right  in  each  partner  to  claim 
and  insist  on  such  participation.  This  is  what  the  law 
has  implied,  in  the  absence  of  all  evidence  of  a  contrary 
intention  of  the  parties.  But  what  would  have  been 
the  decision  in  Peacock  v.  Peacock,  if  the  books  and  ac* 
counts,  instead  of  absolute  silence  as  to  the  shares  of 
the  partners  in  each  year,  had  described  the  shares  in 
which  the  partners  were  entitled  in  the  business,  and 
had  attributed  to  the  Plaintiff  four-sixteenths  only  of 
the  shares  of  the  business?  These  entries  are  as  con- 
clusive 
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elusive  of  the  rights  of  the  parties  as  if  they  had  been 
found  prescribed  in  a  regular  contract.  In  fact  the 
Plaintiffs  case  is  not  what  the  bill  alleges ;  but  it  con- 
sists in  this,  not  a  contract  of  equality  (for  that  is 
negatived  by  the  entries  in  the  books,  and  by  all  the 
dealings  between  the  partners),  but  on  a  supposed 
special  contract,  that  upon  any  share  becoming  unap- 
propriated by  the  death  or  retirement  of  the  former 
bolder  of  it,  such  share  should  be  appropriated  between 
the  continuing  partners  according  to  their  original  in- 
terest. But  this  the  books  negative ;  for  if  that  had 
been  the  intention  of  the  parties,  there  would  not 
have  been  any  reason  for  keeping  the  vacant  shares  on 
the  books,  but  they  would  have  become  absorbed  in  the 
shares  of  the  continuing  partners,  and  this  would  have 
been  a  matter  of  right  in  each  partner :  and  Sir  Charles 
Forbes^  although  he  might  have  dissolved  the  partner- 
ship, would  have  had  no  more  right  to  deprive  any 
partner,  whilst  he  continued  in  the  partnership,  of  the 
proportion  of  such  vacant  shares,  than  of  that  partner's 
own  shares.  It  appears,  however,  from  the  commence- 
ment to  the  end,  Sir  Charles  Forbes  claimed  and  exer- 
cised such  a  right,  and  that  neither  the  Plaintiff,  nor  any  of 
the  partners,  set  up  any  title  against  it.  The  fact  appears 
to  be,  that  Sir  Charles  ForbeSj  having  succeeded  to  this 
establishment  of  his  uncle,  who  founded  it,  considered 
himself,  and  was  considered  by  all  the  persons  whom 
he  from  time  to  time  admitted  into  partnership  with 
him  in  that  business,  as  the  master  and  owner  of  that 
concern  ;  he  alone  supplied  the  capital,  and  divided  the 
business  into  sixteenth  shares,  which,  at  his  own  will  and 
pleasure,  he  from  time  to  time  disposed  of  in  various 
proportions  between  the  different  partners,  but  which 
he  resumed  at  pleasure,  or  either  bestowed  those  shares 
on  others,  or  kept  them  unappropriated,  describing 
them  in  the  books  as  "  Suspense  Shares  ;  "  at  first,  "  Sir 
Charles  Forbes  his  suspense  shares  in  Company^*  after- 
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wards  **  Suspense  shares  in  Company^  which  shares, 
though  kept  alive  in  the  books,  were  treated,  for  the 
purpose  oF  profit  and  loss,  as  actual  shares.  It  was 
attemptedi  on  the  behalf  of  the  Plaintiff,  to  shew  that 
this  was  done  for  the  purpose  of  obtaining  an  ac- 
cumulated means  to  meet  the  chances  of  future  losses ; 
but  this  attempt  wholly  failed,  the  general  profit  and 
loss  account  being  dealt  with  in  another  form  for  this 
purpose. 


The  only  fact  established  by  the  Plaintiff,  on  which 
he  could  rest  his  claim  was,  that  in  many  instances, 
(and  if  in  all  would  make  no  difference),  the  profits  at- 
tributed to  those  suspense  shares  were  divided  between 
the  existing  partners  according  to  their  own  shares.  If 
this  had  been  done  as  a  matter  of  course  on  every  divi- 
sion of  profit,  some  evidence  would  have  been  aflFbrded 
of  some  contract  for  that  purpose,  though  that  is  not 
the  case  made  by  the  bill ;  but  it  appears  that  in  every 
case  of  a  division  of  profit  of  the  suspense  shares,  a 
special  direction  was  given  for  that  purpose  by  Sir 
Charles  Forbesj  by  which  the  existence  of  any  contract 
for  that  purpose  is  disproved.  It  was  indeed  said  in 
most,  if  not  in  all  those  directions,  Mr.  Stewart  was  a 
party,  which  adds  to  the  weight  of  the  evidence  against 
him ;  for  that  shews  that  he  made  no  claim  of  right, 
which,  if  it  had  existed,  would  have  rendered  such  spe- 
cial directions  unnecessary,  and  would  have  been  placing 
himself  in  the  position  of  receiving  that,  as  a  bounty 
from  another,  which  by  right  was  his  own.  The  letter 
relied  on  by  the  Plaintiff,  as  shewing  the  appropriation 
of  the  suspense  shares,  does  shew  such  appropriation, 
but  under  the  express  direction  of  Sir  Charles  Forbes^ 
with  the  knowledge  of  the  Plaintiff,  who  wTOte  the 
letter,  and  under  an  express  reservation  that  the  future 
appropriations  of  the  suspense  shares  were  to  be  under 
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Sir  Charles  Forbes*  direction,  and  to  which  letter  Sir 
Charles  Forbes  himself  adds,  "  without  which  no  ar- 
rangement respecting  the  suspense  shares  is  at  any  time 
to  be  made,  not  even  subject  to  my  approval,  but  refer- 
ence to  be  made  to  me  in  the  first  instance.  C  JP."  It 
was  contended  for  the  Plaintiff,  that  the  profits  now 
claimed  by  him  arose  during  the  period  in  which 
joint  instructions  were  given  as  to  dealing  with  the 
profits  of  the  suspense  accounts.  Had  that  been  so,  it 
would  not  be  applicable  to  the  case  made  by  the 
Plaintiff,  who  claims,  not  under  a  special  right,  but 
under  a  general  right  as  an  equal  partner.  The  fact, 
however,  is  not  so.  (Here  his  Lordship  referred  to 
various  letters,  in  one  of  which,  signed  by  Sir  Charles 
Forbes  and  the  Plaintiff,  there  was  contained  a  direc- 
tion **  that  the  dividends  which  were  coming  to  the 
credit  of  Suspense^  prq/U  and  loss  account  in  Compamf 
from  1830-81,  to  18S5-36,  and  of  the  following  years, 
were  to  be  held  subject  to  the  control  of  Sir  Charles 
Forbes.^)  There  are  many  other  passages  of  the 
letters  and  entries  in  the  books,  which  are  conclusive 
against  the  Plaintiff's  claim ;  and  notwithstanding  some 
circumstances,  and  some  loose  expressions  that  were 
relied  on  for  the  Plaintiff,  no  doubt  appears  to  me  to 
remain,  on  the  written  evidence  alone,  of  the  entire 
failure  of  the  PlaintifPs  title ;  in  addition  to  which 
there  is  the  important  evidence  of  Mr.  Bowman. 


1849. 
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The  result  is,  that,  in  my  opinion,  it  is  clearly  proved 
the  Plaintiff  never  had  any  right,  as  a  partner,  to  more 
than  one-fourth  part  of  the  profits  of  the  business,  and 
that  the  suspense  shares  were,  and  were  known  and 
acknowledged  by  all  parties  concerned  to  be,  Sir  Charles 
Forbes?  exclusive  property,  though  the  Plaintiff  fre- 
quently received  portions  of  the  profits  of  such  shares 
as  a  bounty.     It  appears  to  me  to  be  an  attempt,  on 
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the  part  of  the  Plaintiff,  to  use  his  friend's  bounty  a^ 
evidence  of  a  right,  which  his  own  conduct  throughout 
his  connection  with  him  displaces.  I  have,  therefore, 
no  hesitation  in  affirming  the  decree  of  the  Vice-Chan- 
cellor; and  I  have  only  to  express  my  regret  that  so 
clear  a  case  has  occupied  so  much  of  the  time  of  tlie 
Court;  and  therefore  the  appeal  must  be  dismissed, 
and  dismissed  with  costs. 


March  24.  30. 

31. 

April  3.  21. 

On  the  mar- 
riage of  the 
Defendant 
with  A,  B,f 
who,  under 
the  will  of  her 
former  hus- 
band, was 
entitled  to 
certain  real 
estates 
charged  with 
a  legacy  of 
2000/.,  pay- 
able to  C.  2)., 
a  feme  sole, 
the  Defendant 


PENNY  V.  WATT& 


nnHE  Plaintiff  in  this  case  by  his  original  bill,  filed 
-*-  the  2 1st  January  1846,  and  subsequently  amended, 
stated  that  C.  B.  Unett  deceased,  devised  his  real  and 
personal  estate,  subject  only  to  the  payment  of  his  debts 
and  legacies,  to  his  wife  Bebccca^  (who  afterwards  inter* 
married  with  the  Defendant  Watts) ;  that  the  testator  by 
his  will  gave  to  his  niece  Elizabeth  Stone  (who  afterwards 
became  the  wife  of  the  Plaintiff),  a  legacy  of  2000/., 
and  that  she  died  in  1836,  shortly  after  her  marriage, 
without  having  received  payment  of  the  legacy;  that  the 
Plaintiff,  as  her  representative,  was  entitled  to  the  legacy 
hadnoticethat  in  question   with   interest;  that  Rebecca  Watts,  having 

CD.,  while  possessed 

sole,  had  re-  ' 

leased  this 

l^cy  to  A,  B;  and  that  A,  B.  had  in  consequence  devised  to  C.  D.  a  certain  part 
of  the  real  estates :  Held,  that  the  knowledge  of  these  facts  rendered  it  incum- 
bent on  the  Defendant  to  make  further  inquiries,  and  affected  him  with  constructive 
notice  of  an  equitable  title  acquired  b^  the  husband  of  CD.^  under  a  subsequent 
agreement  with  A.  B,,  to  have  the  devised  estate  conveyed  to  him. 

At  the  time  of  the  Defendant's  marriage  with  A,  B,,  the  husband  of  C,  D,  was 
in  possession  as  tenant  of  the  estate  in  question.  Qiuere,  whether  this  circum- 
stance alone  would  affect  the  Defendant  with  constructive  notice  of  the  real  interest 
which  the  husband  of  C,  D,  had  in  the  estate. 

Issues  directed  to  ascertain  the  facts  on  which  the  title  of  the  husband  of  C.  D, 
depended. 
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possessed  herself  of  the  whole  of  the  real  and  personal 
estate  of  the  testator,  to  an  extent  much  more  than 
suflScient  for  the  payment  of  his  debts  and  legacies, 
nevertheless  refused  to  pay  the  legacy;  that  in  1843 
she  married  the  Defendant  Watts^  upon  whom  she  made 
a  settlement  of  the  said  real  estates ;  that  the  Defendant 
Watts  possessed  himself  of  all  the  testator's  estate  and 
effects  which  remained  undisposed  of,  and  that  he  was 
in  possession  of  the  rents  and  profits  of  the  real  estates. 
The  bill  after  stating,  that  the  legacy  was  well  charged 
on  the  real  estates  of  the  testator,  and  a  pretence  by  the 
Defendants  that  the  legacy  had  been  released,  prayed 
an  account  and  payment  of  the  legacy  out  of  the  per* 
sonal  estate ;  and,  if  that  was  insuflScient  and  any  part 
thereof  had  been  applied  in  payment  of  any  debt  on 
any  security,  a  declaration  that  the  Plaintiff  was  entitled 
to  stand  as  an  incumbrancer  on  the  real  estate,  to  the 
extent  to  which  the  personal  estate  had  been  applied  in 
payment  of  any  debt  or  debts  due  on  such  security. 


1849. 


Mr.  and  Mrs.  Watts  filed  a  joint  answer  to  this  bill, 
denying  the  Plaintiff's  right  to  the  legacy,  and  containing 
a  passage  (the  Defendants  speaking  as  to  their  belief) 
to  the  following  effect;  that  during  the  months  oli  Jtdy^ 
August^  September,  and  a  part  of  October  18SI,  the  De- 
fendant Rebecca  Watts  and  Elizabeth  Pennyy  then  Eliza- 
beth  Stone  were  residing  at  Sandgate,  in  the  county  of 
Kenty  and  that  some  time,  during  that  period,  prior  to 
the  SOth  of  August  18S1,  it  was  agreed  between  the  De- 
fendant Rebecca  Watts  and  Elizabeth  Penny,  who  was 
then  of  the  age  of  thirty-one  years,  that  Elizabeth  Penny 
should  release  to  the  Defendant  Rebecca  Watts,  the 
legacy  of  2000/.  given  to  her  by  the  will  of  the  testator 
C  B,  Unett,  and  that  the  Defendant  Rebecca  Watts 
should  by  her  will  devise  to  Elizabeth  Penny  a  part  of 
the  real  estates  devised  to  the  Defendant  Rebecca  Watts 
by  the  will  of  C  B.  Unett,  and  that  Elizabeth  Penny 
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expressed  her  wish  that  the  estate  consisting  of  the 
farm,  messuage,  and  lands  called  Broadward  Hallj 
which  had  been  the  place  oF  residence  of  the  testator, 
and  where  Elizabeth  Penny  had  been  residing,  should 
be  so  devised  to  her  by  the  Defendant  Rebecca  WcUtSj 
and  she  stated  to  the  Defendant  Rebecca  Watts^  that 
she  preferred  Broadward  Hall  property  to  certain  other 
property  in  Herefordshire^  although  the  latter  was  of 
greater  value ;  or  Elizabeth  Penny  expressed  herself  to 
the  Defendant  Rebecca  Watts  in  words  to  that  effect, 
and  that  the  Defendant  Rebecca  Watts  acceded  to  the 
wish  so  expressed  by  Elizabeth  Pennyy  and  agreed  to 
devise  to  her  the  estate  called  Broadward  Hall;  and 
that,  in  pursuance  of  the  agreement  so  made  between 
them,  the  Defendant  Rebecca  Watts  in  the  month  of 
August  1881  at  Sandgate^  duly  made  and  signed  her 
will,  and  devised  the  last  named  estate  to  Elizabeth 
Penny  then  Elizabeth  Stone,  and  that  she,  by  deed 
under  her  hand  and  seal,  released  the  Defendant  Re^ 
becca  Watts  from  the  payment  of  the  legacy  of  2000/., 
and  the  interest  thereof,  and  all  actions,  suits,  claims, 
and  demands  in  respect  thereof.  In  another  passage  of 
the  same  answer,  it  was  stated  that  the  Defendant, 
Rebecca  Watts^  before  her  marriage  with  the  Defendant 
John  WattSj  informed  him,  as  the  fact  was,  that  by 
agreement  between  her  and  Elizabeth  Penny^  before  the 
marriage  of  Elizabeth  Penny  to  the  Plaintiff,  she  Elizabeth 
Penny  had  given  up  her  right  to  the  said  legacy,  and  in 
lieu  thereof,  she  Rebecca  Watts  had  by  will  left  her  Broad" 
"ward  Hally  part  of  the  estate  devised  to  her  by  her  first 
husband.  The  answer  subsequently  referred  to  the  find- 
ing, in  a  mutilated  condition,  by  the  Defendants  of  the 
release  said  to  have  been  executed  by  Elizabeth  Penny* 


Shortly  after  this  answer  was  filed,  and  on  the  19th 
April  1846,  the  Defendant  Rebecca  Watts  died.  The 
Plaintiff  then  filed  another  bill  against  John  Watts^  in 
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which^  after  stating  that  the  Defendant  had  refused  to 
take  out  representation  to  his  late  wife;  but  that  in  fact 
be  had  possessed  himself  of  her  personal  estate,  as  well 
as  of  that  of  the  testator,  alleged  that  since  the  death 
of  Rebecca  WaUs^  he  the  Plaintiff  had  discovered  that 
she  had  in  1835,  shortly  before  the  marriage  of  the 
Plaintiff  with  E.  Stone^  given  instructions  to  a  Mr, 
F.  MarstoTij  in  consequence  of  which  the  following 
agreement  was  prepared  and  executed  by  Mrs.  Watts 
and  FAizabeth  Stone  before  the  Plaintiff's  marriage,  that 
is  to  say,  *'  An  agreement  entered  into  this  29th  day  of 
September  1835,  by  and  between  Rebecca  Unett  of  Broad- 
ward  Hall,  in  the  parish  of  Clungunford,  and  county  of 
Salop,  widow,  of  the  one  part,  and  John  Penny  of  the 
same  place,  bachelor,  and  Elizabeth  Stone  of  the  same 
place,  spinster,  of  the  other  part,  as  follows ;  whereas 
the  late  Charles  Bayley  Unett  of  Broadward  Hall  afore- 
said deceased,  did,  by  his  last  will  and  testament,  give  and 
bequeath  to  the  said  Elizabeth  Stone  the  sum  of  2000/., 
and  appointed  the  said  Rebecca  Unett  his  widow  sole 
executrix  to  the  said  will,  and  which  said  sum  of  2000/. 
has  not  been  paid  to  the  said  Elizabeth  Stone,  or  any 
part  thereof;  and  whereas  a  marriage  is  agreed  upon, 
and  shortly  to  be  had  and  solemnized  by  and  be- 
tween the  said  John  Penny  and  the  said  Elizabeth  Stone, 
and  it  is  not  convenient  for  the  said  Rebecca  Unett  to  pay 
the  said  Elizabeth  Stone,  or  her  intended  husband,  the 
said  sum  of  2000/. ;  it  is  therefore  hereby  agreed  by  and 
between  the  said  parties,  that  in  consideration  of  the 
said  Elizabeth  Stone  giving  up  to  the  said  Rebecca  Unett 
the  said  legacy  of  2000/.,  the  said  Rebecca  Unett  shall 
effectually  secure  to  the  said  Elizabeth  Stone  and  the 
said  John  Penny  her  intended  husband,  all  her  the  said 
Rebecca  Unett^s  real  estates  hereinafter  mentioned  and 
described,  and  in  manner  and  form  following.  It  is, 
therefore,  hereby  agreed  by  and  between  the  said  par- 
ties. 


1849. 
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1849.  ties,  that  the  said  Elizabeth  Stone  and  John  Penmf  relin- 
quish, give  up,  and  release  to  the  said  Rebecca  Unettf 
from  the  day  of  the  date  hereof,  the  said  sum  of  2000/. 
and  all  interest  due  thereon ;  and  for  the  consideration 
aforesaid,  and  also  in  further  consideration  of  the  said 
intended  marriage,  the  said  Rebecca  Unett  doth  hereby 
contract  and  agree,  by  good  and  sufficient  conveyances 
in  the  law,  or,  by  her  last  will  and  testament,  to  seize, 
invest  and  secure  to  them  the  said  John  Penny  and 
Elizabeth  Stone^  their  heirs  and  assigns  for  ever,  all 
and  every  the  real  estates  of  her  the  said  Rebecca 
Unettf  free  from  all  incumbrances,  situate,  lying,  and 
being  within  the  county  of  Salop^  such  seizin  to  take 
effect  and  commence  from  the  day  of  the  death  of 
the  said  Rebecca  Unett  and  not  before;  and  all  the 
real  estates  belonging  to  her  the  said  Rebecca  Unetif 
situate  in  the  county  of  Hereford,  she  reserves  for 
her  life,  the  life  of  her  brother  Humphrey  John  Stone, 
and  the  lives  of  his  two  daughters  Frances  Stone  and 
Susannah  Stone,  in  order  to  make  provision  for  their 
maintenance  during  their  lives;  and  subject  thereto, 
the  said  Rebecca  Unett  hereby  agrees,  and  undertakes, 
by  good  and  sufficient  conveyances  in  the  law,  or  by 
her  last  will  and  testament,  to  seize  and  secure  to  the 
said  John  Penny  and  Elizabeth  Stone,  all  the  real 
estates  and  shares  of  real  estates  of  and  belonging  to 
her  the  said  Rebecca  Unett,  situate  within  the  county  of 
Hereford,  to  hold  to  them  the  said  John  Penny  and 
Elizabeth  Stone  from  and  after  the  day  of  the  death 
of  the  said  Rebecca  Unett,  Humphrey  John  Stone, 
Frances  Stone  and  Susannah  Stone,  their  heirs  and 
assigns  for  ever :  And  it  is  further  agreed  between 
the  said  parties,  that  a  deed  of  settlement,  or  should 
it  be  found  most  advisable,  a  will  or  wills,  shall  be  made 
and  executed  by  the  said  parties,  to  effectually  secure 
the    said    real    estates, '  and    release   the   said  legacy 
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according  to  the  terms  and  conditions  herein  written. 
Witness  our    hands,  Rebecca    Unett,   Elizabeth  Stone, 
Signed  by  the  said  Rebecca  Unett  and  Elizabeth  Stone^  in 
the   presence  of  Francis  Marston^  Lucy  Hyde^     The 
bill  then  alleged  that  the  Plaintiff  had,  since  the  filing 
of  his   first  bill,  discovered    that   the   defendant  John 
Watts  had,  shortly  after  his  marriage  with  Mrs.  Watts, 
induced  her  to  execute  a  conveyance  to  him  of  all  the 
real  estates  devised  to  her  by  her  first  husband ;  and 
charged  that  the  said  John  Watts  previous  to,  and  at 
the  time  of  the  execution  of  such  conveyance,  and  of 
his  marriage,  had  notice  that,  and  of,  and  had  heard, 
and  was  aware  that,  and  of,  and  had  reason  to  believe, 
and  suspect,  and  did  believe  and  suspect,  that  such  agree- 
ment as  was  thereinbefore  stated,  or  some  agreement, 
or  binding  undertaking,  to  such  or  the  like  effect,  had 
been  duly  entered  into  between  the  said  Rebecca  Unett 
and   the    Plaintiff,    and   his    said    late    wife    formerly 
Elizabeth  Stone,  and  that  the  same  was,  as  in  fact  it 
was,  binding    on   the   said   Rebecca    Unett   afterwards 
Rebecca  Watts,  and    that  the  Plaintiff  was,  as  in   fact 
he  was,  and  is,  entitled  to  the  real  estates  comprised  in 
the  said  indenture  or  deed  under  the  said  agreement, 
and  according  to  the  terms  thereof,  or  otherwise;  or 
else,  that  the  Plaintiff  was  entitled  to  receive  and  be 
paid  the  sum  of  2000/.,  the  amount  of  the  said   legacy 
of  2000/.  given  to  the  said  Elizabeth  the  late  wife  of 
the  Plaintiff,  by  the  said  will  of  the  said  C.  B.  Unett, 
and  as  the  fact  is,  that  the  same  was  a  charge  upon 
the  said  testator's  real  estate  devised  by  his  said  will, 
and  also  all  the  dealings  and  transactions  of  the  said 
Rebecca  Watts  then  Rebecca  Unett,  with  respect  to  the 
receipt  and  application  of,  and   in   the  administration 
of,  the  said  testator's  personal  estate  and   every  part 
thereof.     The  Plaintiff  then  alleged,   that  he  had,  to 
the   knowledge  of  the  Defendant  Watts,   been  in   the 
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possession  and  occupation  of  the  estate  called  Broad^ 
ward  Hall,  up  to  the  date  of  his  the  Defendant  fVatt^ 
marriage,  and  stated  that  since  the  death  of  Mrs. 
Waits,  he  had  ascertained  that  she,  shortly  after  the 
death  of  the  Plain tifPs  wife,  had  destroyed  the  agreement 
executed  by  her  in  18S5  as  above  mentioned;  but  that 
the  draft  of  that  agreement  was  still  in  existence,  and  in 
the  possession  of  Mr.  JP.  Marston,  in  whose  presence 
the  agreement  itself  had  been  destroyed.  The  bill 
then  charged,  that  if  any  release  had  been  executed  by 
the  Plaintiff's  wife  of  her  legacy,  it  was  without  con- 
sideration ;  and  prayed  a  declaration  that  the  Plaintiff 
was  entitled  to  the  benefit  of  the  agreement  of  the  29th 
day  of  September  1835,  and  that  the  Defendant  John 
Watts  might  be  decreed  to  perform  and  carry  into  exe- 
cution the  same,  and  to  convey  and  assure,  and  cause 
and  procure  to  be  conveyed  and  assured,  all  and 
singular  the  real  estates  devised  to  Rebecca  Watts  by 
the  will  of  Charles  Bayley  Unett,  and  other,  if  any,  of 
the  real  estates  of  Rebecca  his  late  wife,  which  were 
respectively  situated  in  the  counties  of  Saloj)  and  Here^ 
ford,  and  had  become  vested  in  the  Defendant  John 
Watts,  so  and  in  such  manner  as  the  same  might  become 
vested  in  the  Plaintiff  for  an  estate  of  inheritance  in  fee- 
simple  in  possession,  free  from  incumbrances,  other 
than  and  except  such  estates  or  interests,  estate  or  in- 
terest if  any,  as  were  or  was  then  subsisting  under  or 
by  virtue  of  the  said  agreement ;  and  that  the  Defend- 
ant John  Watts  might  pay  to  the  Plaintiff  as  the  Court 
should  direct  the  proceeds  of  such  parts  of  the  premises 
as  had  been  sold  by  him,  and  that  if  for  any  reason  the 
Plaintiff  should  not,  in  the  judgment  of  the  Court,  be 
entitled  to  or  could  not  obtain  the  relief  therein  men- 
tioned, then  and  in  such  case,  that  the  Defendant  John 
Watts  might  be  decreed  personally  to  pay  to  the  Plain-* 
tiff  the  amount  of  the  legacy  of  2000^  and  interest 
thereon ;  and  that  the  Plaintiff  might  be  declared  en- 
titled, 
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titled,  under  and  by  virtue  of  the  agreement  and  the 
circumstances  in  the  bill  mentioned^  to  a  lien  for  the 
same  on  the  premises  conveyed  to  the  defendant,  and 
that  all  proper  directions  might  be  given  for  ascertain- 
ing what  was  due  and  owing  to  the  Plaintiff  from  the 
Defendant,  and  on  the  said  lien  for  principal  and  inte- 
rest in  respect  thereof,  and  for  raising  and  paying  to  the 
Plaintiff  the  same ;  or  in  case  the  Court  should  be  of 
opinion  that  the  Plaintiff  was  not  entitled  to  such  re- 
lief as  in  the  bill  mentioned,  then  that  the  Plaintiff 
might  have  the  benefit  of  the  bill  as  supplemental  to 
the  suit  instituted  by  him  against  the  defendant  John 
Waits  and  'Rebecca^  his  wife,  when  that  suit  should  have 
been  duly  revived,  for  the  purpose  of  enabling  the 
Plaintiff  to  obtain  such  relief  as  was  thereby  sought* 


1849. 
Pbnmt 

V. 

Watts. 


The  answer  of  Watts  to  this  bill  stated  that  the  legal 
estate  in  a  certain  portion  of  the  property  in  question 
was  outstanding;  and  after  setting  forth  a  settlement, 
bearing  date  the  8th  December  1843,  executed  on  his 
marriage,  whereby  the  estates  in  question  were,  after 
the  previous  life  estate  of  the  said  Rebecca  Watts  therein, 
settled  upon  himself;  and  after  stating  his  belief  that 
some  time  between  Jt^j/ and  September  I  SSI ^  the  Plain- 
tifPs  wife,  while  residing  at  Sandgate  with  Rebecca  Watts, 
had  released  her  legacy  of  2000/.,  on  condition  that 
Rebecca  Watts  should  leave  her  Broadward  Hall,  the 
Defendant  made  the  following  statement,  in  answer  to  the 
charge  of  notice.  "  Says  that,  previously  to  the  marriage 
of  this  Defendant  to  the  said  Rebecca  Watts,  he,  this  De- 
findant,  was  informed  by  the  said  Rebecca  Watts  in  a 
conversation  with  her,  and  had  ascertained,  from  perusal 
of  a  copy  of  the  will  of  her  late  husband,  the  said  C.  B. 
Unett,  that  she  was  entitled  to  the  estates  of  the  said 
testator,  devised  to  her  by  the  said  will ;  and  this  De- 
fendant  also,  premomly  to  his  said  marricLge,  was  in^ 
formed  by  her  in  conversation  that,  by  agreement  between 
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the  said  Rebecca  Watts,  then  Rebecca  Unett»  and  the 
said  Elizabeth  Penny,  then  Elizabeth  Stone,  she^  before 
her  marriage  with  the  said  Plainiiffj  had  given  up  her 
right  to  the  said  legacy   of  2000/./  and  that  in  lieu 
thereof  the  said  Rebecca  Unett  had^   by  willy  left  her 
Broadward  Hall,  as  in  the  answer  to  the  said  former 
billy  and  thereinbefore  mentioned  /  hut  the  Defendant  says 
he  positively  denies  that,  previously  to  his  said  marriage, 
he  did,  by  any  conversations  or  conversation,  save  as  afore" 
said,  or  any  enquiries  or  enquiry  of  the  said  Rebecca 
Watts,  or  any  other  persons  or  person,  or  by  obtaining 
the  perusal,  or  by  perusal  of  any  writitigs  or  writing  in 
her  or  any  other  person^ s  or  persons^  possession  or  power, 
or  otherwise  make  himself,  in  any  manner,  acquainted  with 
the  state  of  her  affairs,  or  any  of  them,  or  her  proceedings 
with  respect  to  the  real  or  personal  estate  of  the  said  tes- 
tator, or  the  administration  thereof,  or  any  such  matters, 
or  with  the  alleged  rights  or  interests  of  the  said  Plaintiff 
in  respect  thereof,  or  any  of  them,  or  all  or  any  of  the 
particulars  in  the  said  bill  in  this  cause  untmly  alleged 
respecting  the  alleged  agreement  in  the  said  bill  in  this 
cause  mentioned,  or  the  alleged  destruction  thereof,  or 
the  said  Plaintiff's  alleged  rights  or  interests  in  respect 
thereof;  or  that  previously  to  or  at  the  time  or  re- 
spective times  when  the  said  indenture  of  settlement  of 
the  8th  December  184<S,  or  any  other  indenture  or  deed, 
or  indentures  or  deeds  was  or  were  executed,  or  of  his 
marriage  with  the  said  Rebecca  Unett,  this  Defendant  had 
any  notice  that,  or  of,  or  bad  heard,  or  was  in  any  manner 
aware  that^  or  of,  or  had  any  reason  to  believe  or  suspect, 
that  such  alleged  agreement,  as  in  the  said  bill  in  tliis 
cause  stated,  or  any  agreement  or  undertaking  to  such 
or  the  like,  or  save  as  aforesaid  to  any  effect,  had  been 
duly  or  otherwise  entered  into  between  the  said  Rebecca 
Unett  and  the  said  Plaintiff  and  bis  said  late  wife,  for- 
merly Elizabeth  Stone,  or  either  of  them ;  or  that  the 
same  was  binding  on  the  said  Rebecca  Unett,  afterwards 
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Bebecca  WaU$ ;  or  that  the  said  PI^intlfF  was  entitled 
to,  or  had  any  interest  in,  the  real  estates  comprised 
in  the  said  indenture  of  settlement,  or  alleged  to  be 
comprised  in  any  other  indenture  or  indentures,  or 
deed  or  deeds,  or  any  part  or  parts  thereof;  or  that 
under  the  said  alleged  agreement  in  the  said  bill  in  tliis 
cause  set  forth  according  to  the  terms  thereof,  or  other- 
wise ;  or  that  the  said  plaintiff  was  otherwise  entided  to 
receive  or  be  paid  the  legacy  of  2000/."  The  answer, 
after  setting  forth  various  letters  of  the  Plaintiff  to 
Mrs*  JVatts,  from  which  it  appeared  that  he  himself 
was  wholly  ignorant  of  any  such  rights  as  were  as- 
serted by  the  bill,  alleged  that  the  Defendant  was  a 
purchaser  for  value  without  notice,  and  claimed  the 
beneBt  of  that  defence  in  the  same  manner  as  if  it  had 
been  pleaded. 

The  cause  having  been  heard  by  the  Vice-Chancellor 
Knight  Bftice,  his  Honour  was  of  opinion  that  the 
legacy  of  2000/.  must  be  taken,  on  the  present  record, 
to  give  no  ground  of  suit,  as  not  having  been  impeached 
in  Mrs.  Pennj/s  lifetime ;  and  that  the  passage  in  the 
answer  of  the  Defendant,  John  fVaiis,  to  the  supple- 
mental bill  as  to  notice,  was  not  such  as  amounted  to 
notice  of  the  agreement  on  which  the  PlaintiiF  relied  ; 
and  His  Honour  accordingly  dismissed  both  bills,  but 
without  costs*  The  Plaintiff  thereupon  appealed  to 
the  Lord  Chancellor. 

Mr*  BelheU  and  Mr.  Bazalgette^  for  the  Plaintiff,  con- 
tended that,  it  being  proved  that  the  Plaintiff  was,  at  the 
date  of  the  Defendant's  marriage,  and  to  his  know- 
ledge, in  the  possession  and  occupation  oi  Broadward 
HaUj  such  a  tenancy  was  a  fact  which  ordinary  pru- 
dence required  to  be  further  investigated  ;  that  the  law 
will  impute  notice  to  a  purchaser  who  fails  to  institute 
such  necessary  enquiries,  for  the  presumption  is,  that 
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1849.  notice  of  possession  is  notice  of  the  whole  actual  in- 
terest of  the  tenant's  rights ;  DanieU  y.  Davison  (a), 
Allen  V.  Anihom^  (&),  Martinez  v.  Cooper  (c) ;  thatf  at  all 
events,  the  Plaintiff  was  entitled  to  payment  of  the 
legacy  of  2000Z,,  whether  there  were  personal  assets  or 
not  of  the  testator,  as  that  l^acy  was  clearly  charged  on 
the  land;  and  the  personal  representative  having  ad* 
mitted  the  payment  of  one  Iq^acy,  was  a  sufficient  ad- 
mission  of  assets  as  to  all :  Cook  v.  Marfyn  (d),  Barnard 
v.  Pumfrett  {e) ;  that  it  bebg  admitted  that  the  l^gal 
estate  was  outstanding,  the  plea  of  purchase  for  valuable 
consideration  without  notice  could  not  be  set  up,  and 
that  the  rule  qui  prior  est  tempore,  potior  est  jure%  was 
applicable. 

Mr.  Bmsell,  Mr.  BoUy  and  Mr.  Bogersj  contrcL  The 
second  bill  brings  forward  a  case  totally  inconsistent 
with  the  original  bill,  the  latter  praying  payment  of  the 
l^[acy  of  2000/.,  while  the  equity  of  the  so-called  sup- 
plemental bill  is  based  on  the  assumption  that  the 
legacy  was  released :  it  is  competent  for  a  par^  to  pray 
in  the  alternative,  but  he  cannot  be  heard  to  insist 
upon  two  cases  repugnant  and  contrary  to  each  other. 
The  answer  to  the  first  bill  is,  that  the  \egacj  was 
released,  and  if  the  bill  had  impeached  that  transaction, 
the  Defendant  would  have  been  prepared  to  prove  its 
fairness ;  and,  even  assuming  for  the  moment  that  the 
legacy  was  a  valid  charge  on  the  real  estate  of  which 
this  Defendant  is  a  purchaser  for  value,  it  is  clear  that, 
in  such  capacity,  he  is  not  bound  to  enquire  as  to  the 
discharge  of  legacies ;  Eland  v.  Eland  (g),  Forbes  v. 
Peacock.  (A)   As  to  the  second  bill,  the  Defendant  states 

that 

(a)  16  Ves.  249.  (e)  5  MyL  Sf  Or.  63. 

(5)  1  Mer.  282.  (g)  4  Myi.  ^  Or.  420. 

(c)  2  Rui9.  198.  J  W  1  Pf^  717. 
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Aat  he  18  a  purchaser  for  value  without  notice :  besides 
the  answer  denies  the  case  made  by  the  bill,  which  is 
supported  by  the  testimony  of  one  witness  alone.  As 
to  the  occupation  of  the  premises  at  Broadward  HaU  by 
the  Plaintiff  at  the  time  of  the  Defendant's  marriage, 
that  is  met  by  the  fact  that  the  Plaintiff  himself  was  not 
iwartt  of  the  charge  with  which  he  now  seeks  to  affect 
lie  property,  and  therefore  the  Defendant  could  not 
itfe  derived  any  information  from  him.  The  Plaintiff's 
XMfogsion  was  not  of  such  a  nature  as  to  put  a  pur- 
jiater  on  enquiry;  and  notice  of  tenancy  was  only 
letice  of  an  existing  right ;  Meux  v.  Maltljf.  (a)  In  the 
me  of  Hanbury  v.  Litctifield  {b)  Sir  J.  Leach  observes, 
*  It  is  true  that,  where  a  tenant  is  in  possession  of  the 
iremises,  a  purchaser  has  implied  notice  of  the  nature 
»f  his  title ;  but  if,  at  the  time  of  his  purchase,  the 
enant  in  possession  is  not  the  original  lessee,  but 
narely  holds  under  a  derivative  lease,  and  has  no 
mowledge  of  the  covenant  contained  in  the  origiiial 
sas^  it  has  never  been  considered  that  it  was  want  of 
lue  diligence  in  the  purchaser,  which  is  to  fix  him 
rith  implied  notice,  if  he  does  not  pursue  his  enquiries 
brough  every  derivative  lessee,  until  he  arrives  at  the  per- 
OD  entitled  to  the  original  lease,  which  can  alone  convey 
[>  him  information  of  the  covenant.''  The  Defendant 
lad  no  more  knowledge  of  the  charge  now  sought  to  be 
nforced  than  the  Plaintiff  had,  and  any  constructive 
otioe  is  sufficiently  [^displaced  by  the  letters  of  the 
laintiff,  which  must  have  lulled  any  suspicions  had 
bey  exbted;  Crofton  v.  Ormsh}f{c\  Taylor  v.  S/A- 
€fi  (rf),  Miles  V.  Langley  (e),  Jone^  v.  Smith  (g) ;  that, 
lith  the  exception  of  that  single  charge  which  alleges 

constructive 
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(a)  2  StoamU  38  L 
\by  2  Afyl.  4-  K.  633. 

(c)  2Sck.4^  Lef.  583. 

(d)  2  Vet,  jun.  437. 
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Ruu.  ^  M.  626. 
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constructive  notice,  the  whole  equity  of  the  bill  is 
founded  on  personal  notice  and  fraud ;  and,  as  the  latter 
is  not  attempted  to  be  proved,  the  Plaintiff  cannot  be 
permitted  to  have  recourse  to  any  other  ground  of 
equity ;  Wilde  v.  Gibson*  (a) 

It  is  said  that  the  plea  of  a  purchase  for  value  with* 
out  notice  is  not  available  so  far  as  it  is  alleged  in  this 
case,  as  the  legal  estate  may  be  outstanding;  but,  in- 
dependently of  the  fact  that  the  bill  itself  charges  that 
the  whole  legal  estate  was  conveyed  to  the  Defendant, 
the  rule  is  otherwise ;  Jerrard  v.  Saunders  (6),  Bcnoen  v. 
Evans  (c) J  Sugd.  Vend.  4*  Purch.  vol.  iii.  p.  494.  ed.  10.: 
Mit.  PL  p.  274.  ed.  4.  This  second  bill  alleges  that  the 
agreement  was  made  with  the  Plaintiff,  and  it  is  proved, 
irrespectively  of  the  question  as  to  the  validity  of  such 
alleged  agreement,  that  the  Defendant  at  least  was  no 
party  to  it :  how  then  can  the  Plaintiff  sustain  the  pre- 
sent bill  ?  Brandlj/n  v.  Ord  (rf),  Tasker  v.  Small,  {e) 
The  alleged  contract  was  in  18S5 :  specific  performance 
has  never  been  enforced  after  such  a  lapse  of  time; 
Soiithcomb  v.  The  Bishop  of  Exeter*  {g) 

Mr.  Bethelli  in  reply.  The  agreement  is  impeached 
by  the  Defendant,  but  so  also  is  the  judgment  of  the 
Vice-Chancellor,  who  recognised  the  validity  of  the 
agreement,  and  from  whose  judgment  the  Defendant 
has  not  appealed.  If  there  is  any  doubt  as  to  its 
validity,  then  the  question  ought  to  be  submitted  to  a 
jury.  In  answer  to  the  argument,  that,  because  the 
legacy  was  released,  the  agreement  of  1835  to  leave 
Broadward  Hall  was  voluntary,  it  is  to  be  observed  that 

the 
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the  evidence  of  Mr.  Marston  proves  that  the  agreement 
to  settle  the  estate  on  the  FlaintiflT's  wife  was,  on  the  mar- 
riage of  the  Plaintiff,  extended  for  his  benefit  and  that 
of  his  wife ;  and  it  is  obvious  that  one  contract  being 
substituted  for  another,  the  consideration  for  the  former 
will  enure  for  the  benefit  of  the  one  substituted.  The 
alleged  instrument  of  release  comes  from  the  custody 
of  the  party  takmg  under  such  release ;  and  the  instru- 
ment itself  is  in  so  mutilated  a  form  as  to  present  no 
legible  consideration  for  its  execution.  Every  intend^ 
ment  must  of  necessity  be  made  against  a  party  who 
produces  such  a  fragment  of  evidence*  The  Defendant 
distinctly  admits  that  he  knew  of  the  existence  of  an 
instrument,  a  contract  to  settle  by  will,  affecting  the 
property  in  question.  It  is  proved  that  the  Defendant 
made  enquiries  into  the  particulars  of  Mr.  Unett's  will, 
and  this,  coupled  with  the  admitted  fact  of  his  having 
been  informed  of  the  agreement  for  releasing  the  legacy, 
amounts  to  notice ;  for  notice  of  a  document  affecting 
property  amounts  to  notice  of  its  contents.  If  a  party 
knows  of  a  contract  to  settle  by  will,  he  cannot  dispense 
with  the  necessity  of  ulterior  enquiry  on  the  ground  that, 
the  will  once  made  has  been  cancelled.  If  he  knew  of 
the  existence  of  such  an  instrument,  he  cannot  rely 
upon  the  efficacy  of  the  revocation,  as  against  the  other 
parties  to  the  agreement,  or  at  best,  he  must  seek  his 
remedy  where  he  put  his  trust.  The  common  form 
among  conveyancers,  advising  on  abstracts,  directs  en- 
quiries to  be  made  of  the  tenants  as  to  their  claims ; 
and  in  the  present  instance,  the  Plaintiff,  being  in  pos- 
session at  the  time  of  the  Defendant's  marriage,  it 
matters  not  that  he  was  not  then  aware  of  his  rights 
to  their  fullest  extent ;  for  had  the  Defendant  made  ap- 
plication to  him,  he  would  in  all  probability  have  been 
put  on  further  enquiry.  The  defence  of  purchase  for 
valuable    consideration   without    notice,    if   made    by 
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answer,  ought  to  be  received  only  on  the  same  terms 
as  if  raised  by  plea,  which  must  aver  a  possession  as 
actual  owner  and  possession  of  the  title-deeds :  Wahgfn 
v»  Lee  (a)|  Jackson  v»  Sawe  (i),  Beames  on  Pleoif  p.  S41r 


AprU  21. 


The  Lord  Chancellor. 

This  case  comes  on  under  very  peculiar  cfamm- 
stances,  involving,  as  questions  of  fact,  matters  of  very 
great  difficulty.  The  judgment  of  the  Court  below, 
however,  did  not  proceed  on  these  facts  at  all,  the 
Vice-Chancellor  Knight  Bruce,  who  decided  the  case^ 
having  been  of  opinion  that  the  Defendant  was  pro^ 
tected  by  the  position  in  which  he  stood,  being  a  pur- 
chaser for  valuable  consideration  without  notice. 


Now  the  Plaintiff,  at  least  the  wife  of  the  Plaintiff, 
under  the  will  of  her  uncle,  was  originally  entitled  to  a 
legacy  of  2000/.,  which  was,  by  agreement,  not  to  be 
payable  during  the  life  of  the  uncle's  widow. 

^  The  first  bill  proceeded  upon  this  ground,  that  the 
niece,  being  thus  entitled  to  the  2000/.,  released  her 
title  to  that  sum ;  and  that  the  widow  made  her  will, 
giving  her  a  portion  of  the  estate  which  she  had  derived 
from  the  testator ;  and  so  matters  went  on,  it  is  said, 
until  the  period  when  the  widow  married  the  present 
Defendant.  Such  was  the  case  made  by  the  original  bill. 
Then  a  supplemental  bill  was  filed,  which  introduced, 
it  is  true,  a  new  case ;  but  does  not  appear  to  me  to  be 
at  all  contrary  to  the  practice  of  the  Court,  or  jncon« 
sistent  with  the  case  made  by  the  original  bill.  It  set 
up  a  contract  of  settlement,  made  at  a  subsequent 

periods 
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|>eriod»  and  of  which  certain  eyidence  is  ofiered,  and 
under  which  the  Plmntiff  claims  to  be  entitled  to  have 
a  conveyance  of  the  estates  devised  to  the  testator's 
widow.  The  Defendant  says,  I  married  the  widow, 
who»  under  the  will,  is  entitled  to  an  absolute  interest 
in  the  estates,  and  I  had  no  notice  whatever  of  the 
PluntiflTs  claim :  as  to  the  legacy  of  20002.,  it  is  re* 
leased;  and  as  to  the  claim  to  the  devised  estates,  I 
was  a  purdiaser  for  valuable  consideration,  and,  there- 
fere,  I  am  not  liable  to  make  good  whatever  may  have 
been  contained  in  the  contract 


1849. 


Now,  upon  the  subject  of  the  purchase  for  valuable 
oonsideration  without  notice,  there  are  two  passages,  one 
in  each  of  the  answers,  (one  in  the  answer  to  the  original 
bill,  and  the  other  in  the  answer  to  the  supplemental 
bill),  which  touch  on  that  question  independently  of  the 
statement,  that  the  Plaintiff  who  married  the  niece  was 
in  possession  of  part  of  the  estates,  and  that,  so  being 
in  possession,  the  Defendant  was  bound  to  know  the 
title  under  which  that  possession  was  claimed,  and, 
therefore,  that  though  he,  the  Plaintiff,  was  a  sort  of 
tenant  during  that  period,  yet  that  the  benefit  of  the 
contract  made  by  the  wife  enured  to  him,  and  that, 
under  those  circumstances,  the  party  setting  up  the  title 
of  purchaser  without  notice,  was  bound  by  a  constructive 
notice  of  what  the  interest  was.  It  appears,  however, 
to  me^  that  that  question  can  hardly  be  discussed,  be- 
cause it  is  q)parent  on  the  answer,  although  the  De- 
fendant does  not  admit  notice  to  him  of  the  agreement 
as  such,  yet  certainly  there  is  enough  to  shew,  that  the 
par^  having  notice,  so  far  as  he  admits  he  had  notice, 
was  bound  to  pursue  the  enquiry :  be  had  constructive 
nodoe,  in  that  sense,  of  the  whole  of  the  facts  stated,  if 
those  fects  be  true. 

Now 
M  4 
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Now  the  first  answer  states  that)  before  Mrs.  JVaiis^B 
marriage  with  the  Defendant  John  Waith  she  informed 
himi  as  the  fact  is,  that  by  agreement  between  her  tlie 
Defendant  JR.  Watts  and  E.  Penny^  before  the  mar- 
riage  of  E.  Penny  to  the  Flaintifi^  E.  Permy-  bad  given 
up  her  right  to  the  legacy,  and  that,  in  lieu  thereof,  she 
the  Defendant  IL  fVatts,  had,  by  will,:  left  her  Broad" 
xmrd  Hall ;  but  the  Defendant  22.  Waits^  says  that  she 
is  not  versed  in  matters  of  law,  or  the  nature  or  forms  of 
legal  proceedings  or  assurances,  and  did  not  recollect 
by  what  proceedings  or  assurance,  or  other  means,  the 
said  legacy  had  been  given  up ;  and  her  memory  being 
defective  from  age^  she  had  altogether  forgotten  the 
said  release,  and,  therefore,  she  was  unable  to  informy 
and  did  not  inform,  the  Defendant  John  Watts*  Now 
this  is  certainly  short  of  an  admission  of  there  having 
been  a  contract  to  leave  the  Broadward  Hall  estate ; 
but  there  are  th^se  two  facts  put  together,  namely,  that 
the  legatee  had  released  her  legacy,  and  that,  in  lieu 
thereof,  there  had  been  a  devise  of  the  estates  in  ques* 
tion  to  the  Plaintiff's  wife. 


In  the  subsequent  answer  the  Defendant  Watts  makes 
the  following  statement.  [Here  his  Lordship  read  the 
passage  above  set  out  in  italics,  (a)"} 


The  Defendant  thus  admits  that,  previous  to  his  mar* 
riage,  he  had  notice  that  the  Plaintiff's  wife  had  given 
up  her  legacy,  and  that  in  lieu  thereof  her  aunt  had 
devised  to  her  the  estates  in  question.  Now,  these  two 
facts  coming  to  the  knowledge  of  the  Defendant,  one 
party  giving  up  a  valuable  pecuniary  benefit,  and  the 
other  in  lieu  thereof  devising  a  certain  estate,  I  think  it 
is  not  carrying  the  doctrine  of  the  Court  further  than  it 

has 

(a)  Ante,  p.  157. 
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hai;  often  been  carried,  to  say  that,  knowing  these  facts»  1849. 
be  was  bound  to  enquire  how  these  facts  took  place,  and  p^'^ 
tbaty  as  he  knew  that  the  one  party  gave  up  the  legacy,  «. 

and  in  lieu  thereof  the  other  party  had  devised  the 
estate^  be  cannot  afterwards,  if  the  fact  be  proved,  say 
that  be  had  not  that  sort  of  knowledge  which  will  affect 
bim  with  constructive  notice  of  that  which,  if  the  facts 
be  proved  to  exist,  will  shew  that  the  Plaintiff  had  an 
equitable  title  by  contract  to  have  the  devised  estates 
OPQveyed  to  him. 

There  is  a  case  of  Taylor  v.  Baker  (a),  which  cer- 
tainly embraces  the  whole  of  this  proposition.  In  that 
case  A.  made  an  equitable  mortgage  to  £.,  and,  on  giv- 
ing a  second  security  to  C,  told  him  that  he  had  given 
a  judgment  or  warrant  of  attorney, — not  a  security,  not 
a  mortgage,  but  a  judgment  or  warrant  of  attorney  — 
for  money  borrowed,  and  it  was  held,  that,  having  such 
knowledge,  he  was  bound  to  pursue  the  enquiry  further, 
and^  if  he  had,  it  then  would  have  turned  out,  as  the  fact 
was,  that  there  was  an  actual  security  given  on  the  land. 
That  was  held  to  amount  to  a  notice  de  facto^  leading 
the  party  to  further  investigation;  and  the  Defendant 
here,  being  in  a  similar  position,  cannot  set  up  the 
plea  of  being  a  purchaser  without  notice.  If,  therefore, 
the  facts  are  as  stated  by  the  Plaintiff,  I  cannot  think 
this  is  a  case  in  which  the  Defendant  is  entitled  to  pro- 
tect himself  as  a  purchaser  for  valuable  consideration 
without  notice. 

The  facts  are,  however,  in  a  state  of  the  most  extras 
ordinary  obscurity ;  first  of  all,  we  have,  as  proof  of  the 
release  of  the  2000/.,  a  most  suspicious  piece  of  evidence 
produced,  namely,  what  appears  to  me  a  fragment  of  a 

deed 
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1849.  deed  containing  just  enough  to  shew  the  releasei  but 
shewing  nothing  of  any  other  parts  of  the  deed.  How 
it  happened  to  be  in  this  state  is  not  shewn,  and  it  is 
certain  that  the  account  given  of  the  finding  of  it  is 
not  correct.  It  is,  however,  produced  as  a  fragment, 
and  it  has  the  signature  of  the  party,  and  has  enough 
to  shew  that  it  was  a  release  of  the  legacy  of  8000L, 
but  for  what  consideration,  and  under  what  circum- 
stances, or  for  what  purpose,  the  rest  of  the  deed  being 
absent,  we  have  no  means  of  knowing,  at  least  from  that 
document 

Then,  again,  on  the  part  of  the  Plaintiff,  there  is  a 
very  extraordinary  story  of  a  subsequent  instrument 
being  prepared,  executed,  and  then  destroyed  by  Mrs. 
Watis.  That  it  should  have  been  prepared  and  exe- 
cuted would  fall  in  very  much  with  the  other  parts  of 
the  case ;  but  that  it  should  be  destroyed,  and  that  too 
by  Mrs.  tVattSf  and  in  the  presence  of  the  attorney  who 
prepared  it,  without  apparently  any  interposition  on  his 
part,  is  a  matter  no  doubt  very  much  requiring  ex- 
planation ;  and  yet  these  are  the  two  facts  on  whidi  the 
Plaintiff's  title,  if  the  Defendant  is  not  entitled  to  pro- 
tect himself  as  a  purchaser  without  notice,  must  depend. 
The  Defendant  says,  *^  You  have  released  your  2000Lf** 
the  Plaintiff's  first  suit  being  for  the  payment  of  that 
20002.  The  Plaintiff  then  says  that  the  2000/.,  if  not 
.due  now,  was  given  up  conditionally,  and  as  the  price  of 
a  binding  contract  on  Mrs.  Watts^  to  assure  a  certain 
part  of  the  devised  estates  called  the  Broadward  Hall 
estate.  That  claim  depends  on  the  evidence  of  this  in- 
strument not  produced,  the  history  of  which  b  deposed 
tOf  and  b  said  to  have  been  executed  and  afterwards 
destroyed. 

Now,  I  am  not  in  a  situation  to  dispose  of  the  case  on 
these  fiictSy  and,  being  of  opinion  that  the  Defendant 

cannot 
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cannot  protect  himself  as  a  purchaser  for  valuable  con-        1849. 
sideration  without  notice,  I  must  have  the  facts  investi- 
gated and  ascertained  by  a  jury  before  I  can  exercise 
any  jurisdiction  as  between  these  parties. 

What  I  propose,  therefore,  is,  to  direct  the  following 
issues;— ^ the  first  issue  will  be,  whether,  at  the  time  of 
the  death  of  Mrs.  Wdtts^  the  legacy  of  2000Z.  had  been 
efiectually  released.  Secondly,  if  it  turns  out  that  it  was 
effectually  released,  then,  whether  such  release  was  in 
consideration  of  the  Broadward  Hall  estate  being.devised 
to  Mrs.  Penny  or  her  husband.  And  then,  thirdly,  whe- 
ther the  agreement  of  the  29th  September  18S5,  which  is 
the  agreement  said  to  have  been  aflerwards  destroyed, 
was  executed  by  Mrs.  Watts.  It  is  quite  clear  that  if  she 
executed  that  agreement,  then  there  was  no  authority  to 
destroy  it,  because  the  statement  is  that  she  destroyed 
it  herself,  and  it  would  still  be  a  binding  agreement  on 
those  who  claim  under  her.  It  appears  to  me  that 
these  three  issues  will  bring  out  all  the  facts  on  which 
the  title  of  the  parties  depends,  on  the  supposition  that 
the  Defendant  is  entitled  and  subject  to  the  same  equi- 
ties as  his  wife. 

Mr.  Bethell.  —  Would  your  Lordship  think  it  right 
to  preface  the  decree  by  any  declaration  that  Mr.  Watts 
took  with  notice  of  the  Plaintiff's  rights  ? 

.    The  Lord  Chancellor.  —  Directing  the  issues  as* 
sumes  it* 
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Aprils.  16. 19.  In  the  Matter  of  ITie  AGRICULTURIST  CATTLE 

INSURANCE  COMPANY,  and  of  The  JOINT 
STOCK  COMPANIES  WINDING-UP  ACT, 
1848,(11  &  12  VicLc.4f5.) 

Ex  parte  SPACKMAN. 

Certain  mem-  fiiHE  Vice-Chancellor  Knight  Bruce^  having,  on  the 

sto^Unsilr-^"'  ^^^^  Jawfttiry  1849,  dismissed  with  costs  a  petition 

ancecompany,  presented   by  two  of  the  contributories  of  the  above 

o^annloluHoa  Company  under  the  Joint  Stock  Companies  Winding- 

My  paMed,  up  Act,  1848,  praying  that  the  Company  might  be  ab* 

the  concern  solutely  dissolved  and  wound  up, 'the  Petitioners  ap- 

on  payment  pealed  to  the  Lord  Chancellor.  The  object  of  the 
of  a  sum  less     '^  ... 

than  that  for  Company,  as  stated  by  the  petition,  was  the  insurance 
^trht  h^'ve       ^^  cattle  against  disease  or  accident. 

been  even- 

Hcl/  not  to  TviO  questions  were  raised  in  the  case;  first,  whether 

amount  to  a  the  Company  fell  within  the  provisions  of  the  Winding- 

the  Company  up  Act,  and,   secondly,  if  it  did,  whether  the  several 

within  the  7th  f^^^  stated   in  the  petition   warranted  the   Court   in 

clause  of  the 

5th  section       making  the  order  prayed.     The  mode  in  which  both 

of  the  Wind-  ^^^  points  were  dealt  with,  will  sufficiently  appear 
The  8th  from  the  judgment  of  the  Lord  Chancellor,  and  renders 
MhMcUon  *  any  report  of  the  argument  unnecessary, 
must  be  inter- 
preted as  sup-  rpij    Sdicitor^General,  Mr.  Swamtoti,  Mr.  W.  A.  Col* 
plying  tests 
ejtttdem  Uns^  and  Mr.  Filzkerbert,  m  support  of  the  petition, 

generis  as 

former  Mr.  Russell  and  Mr.  Prior,  conirh. 

clauses,  and  T!he 

therefore,  in 

considering  whether  or  not  the  condition  of  a  Company  is  such  as  to  bring  it  within 
the  scope  of  the  Winding-up  Act,  the  Court  will  not  look  into  the  affairs  of  the 
Company  to  ascertsin,  in  the  absence  of  any  proof  oi  insolvency,  its  possible  inoom- 
peteucy  lo  meet  contingent  liabilities. 
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V 

The  Soliciio9''General  in  reply.  1 849. 


Ex  parte 

fipiCKSIAN. 


The  Lord  Chancellor.  ^p^  29^ 

I'his  is  an  application  made  under  the  Joint  Stock 
Companies  Winding-ap  Act,  to  dissolve  the  Company, 
and  to  wind  it  up.  Two  questions  have  here  arisen ;  the 
first,  whether  the  Company  is  of  a  description  which 
subjects  it  to  the  operation  of  the  Act,  and,  secondly, 
whether  the  facts  stated  shew  a  case  which  makes  it 
proper  for,  or  incumbent  upon,  the  Court  to  exercise 
its  jurisdiction. 

The  Company  was  established  for  a  singular  pur« 
pose>  but  one  which  very  possibly  may  be  of  the  highest 
utility.  It  is  obviously  of  a  nature  which  must  have 
rendered  it  very  difficult  to  bring  it  into  a  proper  form, 
the  object  being  the  insurance  of  cattle.  The  prin-  ' 
ciples  which  regulate  the  insurance  of  human  lives  are 
subject  to  considerable  difficulty;  at  first  there  were 
great  difficulties  in  estimating  the  value  of  lives,  and 
great  errors  and  very  erroneous  calculations  were  made 
as  to  the  effect  which  various  habits,  employments, 
situations,  and  casualties,  had  upon  the  average  dura- 
tion of  human  life.  Such  calculations,  with  regard  to 
cattle,  are  obviously  more  difficult.  The  usual  casualty 
which  awaits  cattle  is,  I  understand,  excluded  from  the 
operations  of  this  Company ;  but  to  all  other  casualties 
it  remains  open.  With  regard  to  these,  it  was  found 
a  very  difficult  matter  for  the  Company  at  once  to 
bring  its  rates  of  insurance  within  that  degree  of  cer- 
tainty which  was  necessary  to  enable  it  to  carry  on 
business  with  success,  and  to  realise  the  objects  of  its 
establishment.  Thus  it  appears  that,  at  first,  the  caU 
culations  were  erroneous,  as  to  the  chances  of  mortality, 

and 
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1849.  and  the  premiums  far  too  low.  It  appears  besides,  from 
^^"^^^  ^^^  affidavits,  that  a  disease  of  an  epidemic  character 
Spackman.  broke  out,  shortly  after  the  establishment  of  the  Company, 
amongst  cattle,  by  which  considerable  loss  arose>  and 
which  involved  the  Company  in  difficulties  at  its  starting. 
The  capital  of  the  Company  was  not  all  realised  by  calls, 
but  remained  outstanding  on  the  liability  of  the  parties 
who  had  engaged  to  furnish  the  capital  as  it  was  re« 
quired ;  in  fact,  they  were  the  holders  of  the  capital  to 
the  extent  of  the  shares  they  bad  taken,  until  it  was 
required  by  the  Company.  The  petition  states  all  this, 
and  then  it  states  the  difficulties  which  the  Company  got 
into,  and  the  losses  which  it  had  sustained,  and  com- 
pares the  liabilities  actually  due  with  the  capital  existing. 
It  not  only  does  this,  but  also  includes  the  liabilities  to 
which  the  Company  might  become  subject;  but  it  it 
quite  obvious  that  this  ought  not  to  have  beien  taken  into 
calculation,  because  the  premiums  hereafter  to  be  paid 
may  more  than  meet  such  contingent  liabilities.  Hie 
greater  the  amount  of  business  done  by  the  Company, 
the  greater  would  the  amount  of  their  liabilities  appear; 
but  then,  in  all  probability,  the  profits  would  be  in- 
creased in  the  same  ratio.  In  respect  of  insurances 
against  fire,  if  all  the  property  insured  were  burnt,  a 
Company  would  be  placed  in  great  difficulties ;  but  that 
is  not  likely  to  be  the  case,  and,  generally  speaking,  the 
loss  sustained  by  destruction  of  property  which  does 
take  place,  is  more  than  covered  by  the  premiums  upon 
property  uninjured.  I  cannot,  therefore,  consider  the 
liability  this  Company  is  under  by  its  contracts  of  in- 
surance at  all  proper  to  be  taken  into  account. 

Have  I,  however,  any  right  to  look  into  the  state  of 
their  accounts  at  all  ?  The  act  gives  no  such  power. 
I  oannot,  therefore,  enquire  into  the  mode  in  which  this 
Company  has  carried  on  its  business*  The  act  pro- 
vides certain  tests,  which  are  to  be  taken  as  evidences 

of 
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of  insolvency,  and  which,  if  coupled  with  other  con-        1849. 
ditions,  would  prevent  a   Company  from  going  on;     ^^T^^^^ 
bat  the  Court  cannot  look  into  the  affairs  of  Com*    SpACKifAB^. 
panics  in  the  manner  here  proposed.    If  such  were  the 
law,  parties  might  come  here  and  say  that,  in  their 
opinion,  any  particular  Company  had  not  money  suf** 
ficient  to  carry  on  its  business,  and  that  its  affairs 
ought  to  be  wound  up.    Had  this  been  contemplated, 
a  very  short  act  would  have  been  requisite,  while  a  very 
di£Bcult  jurisdiction  would  have  been  thrown  upon  the 
Court     The  legislature,  however,  has  made  certain 

• 

definite  acts  the  tests  of  insolvency ;  and,  in  the  case 
before  me,  insolvency  has  not  been  proved  to  exist  at 
all.  It  has  been  alleged  that  the  Company  is  subject  to 
certain  liabilities,  but  not  beyond  what  might  reasonably 
be  met  by  the  whole  capital  of  the  Company ;  the  share- 
holders might  or  might  not  be  able  to  pay  their  calls  t 
but  the  capital  of  the  Company  is  the  sum  which  they 
are  liable  to  pay,  and  that,  no  doubt,  is  su£Scientibr  the 
liabilities  which  might  press  upon  the  existing  Com-* 
pany.  I  am  assuming  in  these  remarks  that  this  Com-« 
pany  comes  within  the  provisions  of  the  Winding-up 
Act,  and  am  only  considering  whether  a  proper  case  has 
been  shewn  for  the  interference  of  the  Court. 

With  regard  to  insolvency,  that  has  not  been  proved, 
not  one  of  the  tests  in  that  respect  having  been  shewn 
to  apply.  Then  it  is  said  that  a  transaction  took  place 
between  the  shareholders,  which  amounted  to  a  disso- 
lution, and  that  the  directors  are  now  in  fact  carrying 
on  the  business  for  the  purpose  of  winding  up  the  affairs 
of  the  Company;  and  if  that  be  so,  the  case  no  doubt 
comes  within  the  jurisdiction  of  the  Court  The  8th 
clause  of  the  5th  section  of  the  Winding-up  Act  gives 
the  Court  a  large  discretionary  power  to  wind  up  a 
Company,  if  it  shall  see  any  good  reason  for  so  doingc* 

The 
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1849.        The  words  ore,  "  Or  if  any  other  matter  or  thing  shall 
•^^arte      ^®  shewn  which,  in  the  opinion  of  the  Courts   shall 
Spackuan.    render  it  just  and  equitable  that  the  Company  should 
be  dissolved."     This  clause  was,  no  doubt,  thus  worded 
in  order  to  include  all  cases  not  before  mentioned ;  but 
of  course  it  cannot  mean  that  it  should  be  interpreted 
otherwise  than  in  reference  to  matters  ejusdem  genenSf 
as  those  in  the  previous  clauses.     There  must  be  some- 
thing in  the  management  and  conduct  of  the  Company 
which  shews  the  Court  that  it  should  be  no  longer  al- 
lowed to  continue,  and  that  the  concern  ought  to  be 
wound  up.     Nothing  of  this  kind,  however^  appears  to 
me  to  have  taken  place  in  the  transaction,  so  much  relied 
upon,  with  respect  to  the  retirement  of  a  certain  number 
of  the  shareholders.     It  was  said  that  that  transaction 
was  virtually   a  dissolution,   and   that,   whatever  has 
taken  place  since,  has  been  only  with  the  view  and  for 
the  purpose  of  winding  up  the  Company.  I  have  looked 
at  the  affidavits,  and  I  cannot  understand  what  has  taken 
place  in  that  light.     The  difficulties  the  Company  bad 
got  into  naturally  enough  created  dissatisfaction  amongst 
the  shareholders,  who  were  required  to  pay  calls  which 
they  did  not  expect,  and  they  took  alarm  at  the  great 
responsibilities  which  they  feared  would  be  cast  upon 
them.     For  the  relief  of  these  parties  a  meeting  was 
called,  at  which  a  proposition  was  made  that  tbo^e  who 
did  not  wish  to  continue  members  of  the  Company 
might  retire  upon  certain  conditions.    According  to  the 
ordinary  course,  if  a  shareholder  did  not  pay  his  calls 
his  shares  were  forfeited.     This,  however,  appeared  to 
be  a  harsh  measure,  because  it  involved  the  loss  of  all 
which  the  shareholder  had  before  subscribed,  while  it 
did  not  release  him  from  the  then  existing  engagements 
of  the  Company.     It  was  therefore  thought  more  just 
and  fair  to  all  parties  (including  those  who  wished  to 
carry  on  the  Company)  to  let  the  dissatisfied  members 

withdraw 
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withdraw  on  certain  terms,  viz.  they  were  to  pay  a  cer-        1849. 
tain  proportion  of  the  capital  then  not  paid  up,  and,      Exptaie 
instead  of  being  liable  to  further  calls,  their  shares  were     Spackman. 
to  be  forfeited.     These  terms  being  accepted,  a  certain 
number  retired :   the  other  shareholders  who  remained 
are  quite  willing  to  go  on  with  the  concern,  and  they 
state  in  their  affidavits  that  they  have  reason  to  believe 
that  the  future  prospects  of  the  Company  are  favour- 
able^ and  that  there  is  a  probability  of  its  working  its 
way,  if  not  of  producing  a  considerable  profit.     Now  it 
cannot  be  said  that,  because  certain  members  have  left, 
the  Company  is  thereby  dissolved;  it  was   the  only 
mode  by  which  the  object  sought  by  the  retiring  mem- 
bers could  have  been  obtained.     They  were  permitted 
to  retire  on  terms  beneficial  to  them,  and  beneficial  also, 
I  must  presume,  to  those  who  offered  the  terms.     The 
Company  has  since  been  carried  on.     The  premiums, 
which  had  been  discovered  to  have  been  too  low,  have 
been  raised ;  certain  alterations  have  been  made  in  the 
management  of  the  business ;  and  the  Company  is  not 
only  in  a  position  to  go  on  with  advantage,  but  is  car«^ 
Tying  on  a  business,  somewhat  reduced  no  doubt  in.its 
extent,  but  of  a  profitable  character.   Now  what  is  there 
in  such  a  state  of  things  to  authorize  the  Court  to  wind 
up   the  Company?    There  is  no  insolvency,  and  the 
retirement  of  some  of  the   members   is  certainly  not 
a  dissolution.    It  is  said   that  the   Company  is  only 
GonUnued  for  the  purpose  of  winding  up  its  affairs;  but 
that  assuredly  is  not  the  case.     It  is  quite  clear  that 
the  object  is  to  continue   the  business,  not  to  get  in 
the  resources  of  the  Company  for  the  purpose  of  dis- 
solving, but  to  make  it  available  for  the  purposes  for 
which  it  was  formed.     On  the  ground,  then,  that  these 
parties  make  out  no  case  which  brings  the  Company 
under  the  operation  of  this  Act,  and  to  avoid  the  ne- 
cessity of  discussing  the  other   point,   as  to  whether 
Vol.  I.  N  the 
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1849.  the  Company  comes  within  the  meaning  of  the  Act,  I 
^'^y^Z  ^^  &^^  judgment  on  the  facts  alone.  The  applica- 
Spackman.    tion  must  be  dismissed  with  costs. 


ApfU  16. 17. 
18.27. 

A  railway 
company  pro« 
yinonalr^  re- 
gistered in 
1845,  and 
which  had  be- 
come abortive, 
held  to  be 
within  the 
provisions  of 
the  Joint 
Stock  Com- 
panies Wmd-^^ 
ing-up  Act, 


In  the  Matter  of  The  LONDON  and  MANCHESTER 
DIRECT  INDEPENDENT  RAILWAY  COM- 
PANY {Remington's  Line),  and  of  The  JOINT 
STOCK  COMPANIES  WINDING-UP  ACT, 
1848  (11  &  12  VictcifS.) 

Ex  parte  BAHBER. 

npHIS  was  an  appeal  from  the  decision  of  the  Vice- 
-'-  Chancellor  Knight  Brnce^  dismissing  a  petition  pre- 
sented by  James  Barber^  for  the  winding  np  of  the 
above-named  Railway  Company  under  the  provisions 
of  the  Joint  Stock  Companies  Winding-up  Act,  1848, 
The  petition  stated  that,  ia  April  1845,  a  Company  was 
projected  under  the  name  of  the  London  and  Manchester 
Direct  Independent  Railway  Company  {Remington's 
Line),  for  making  a  railway  between  London  and, Man* 
Chester  for  the  carriage  of  passengers  and  goods,  the 
capital  being  3,000,000/.  in  60,000  shares  of  50L  each ; 
that  the  Company  was  duly  provisionally  registered 
under  the  act  7  &  8  Vict.  c.  110.,  and  that  the  petitioner 
held  200  shares  in  the  Company.  The  petition,  after 
setting  out  the  subscribers'  agreement,  stated,  that  se- 
veral persons  took  shares  in  the  Company,  paid  the  de- 
posits, and  executed  the  parliamentary  contract  and  sub- 
scribers'agreement;  that  the  Managing  Committee  of  the 
Company,  however,  instead  of  complying  with  the  stand- 
ing orders  of  the  Houses  of  Parliament,  requiring  the 
deposit  of  plans  and  sections  &c.,  without  the  consent  of 

the 
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^e  shareholders,  entered  into  an  agreements  which  was 
never  carried  into  effect,  for  amalgamation  with  a  rival 
line,  called  Rastrick^s  line;    and  that,  in  consequence 
thereof^  and  of  various  other  circumstances^  and  in  fact, 
the  Company  became  wholly  abortive,  and  the  under- 
taking was  abandoned  as  wholly  useless  and  unprofit- 
able, and  it  had  become  wholly  impossible  to  carry 
on  the  same,  and  it  had  wholly  ceased  to  carry  on 
4ny  business  whatever ;  that  the  Committee  of  manage- 
ment had  rendered  no  accounts,  and  that  there  were 
large  outstanding  liabilities ;  that,  in  consequence  of  the 
Company  having  becopie  abortive  and  abandoned,  it  had 
long  ceased  to  have,  and  had  not,  any  office  or  place  of 
business,  or  any  officer  or  servant  belonging  to  the 
Company ;  but  that  Brooks  and  Bass,  two  of  the  mem- 
bers of  the  Company,  were  two  of  the  acting  Com- 
mitter and  were  intended  to  be  served  with  the  petition* 
The  petition,  after  further  stating  that,  a  large  number 
of  the  members  and  contributories  of  the  Company  were 
desirous  that  it  should  be  dissolved  and  wound  up,  but 
that  the  Managing  Committee  and  other  of  the  share- 
holders were  desirous  of  preventing  the  same,  prayed 
that  the  Company  might  be  absolutely  dissolved  and 
wound  up  under  the  act,  or  that  preliminary  enquiries, 
as  to  the  propriety  and  necessity  or  expediency  of  so 
doing,  might  be  directed.     No  affidavits  were  filed  in 
opposition  to  the  petition.     The  case  came  on  to  be 
beard  before  the  Wee^CheinceWoY  Knight  Bruce  on  the 
16th  February  1849,  when  his  Honor,  considering  that 
the   Winding-up  Act  was  not  intended  to  apply  to 
associations  such  as  that  in  question,  dismissed  the  pe- 
titioD)  but  without  costs.     From  this  decision  the  Peti- 
tioner appealed  to  the  Lord  Chancellor. 


1849. 


E*  parte 
Barber. 


Mr.  Bacon  and  Mr.  J.  H.  Palmer,  in   support   of 
the  petition.     This  Company   has  been  provisionally 
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1849.  roistered  under  the  7  &  8  Fid.  c.  110.,  and  it  is  a 
Eiivarte  Company  associated  for  trading  and  commercial  pnr- 
. Barber,  poses,  which  brings  it  within  the  definition  of  companies 
for  whose  dissolution  the  1st  section  of  the  7  &  8  Vid. 
r.  111.  provides;  and  that  Act  is  expressly  referred  to 
by  the  1st  section  of  the  Winding-up  Act,  as  indica- 
ting the  character  of  associations  which  were  to  be  in- 
cluded within  its  operation.  Under  sections  86  and  89 
of  the  Railway  Clauses  Consolidation  Act,  (8  &  9  Vid. 
c.  20.,)  railway  companies  are  empowered  to  carry  on 
trade,  and  to  act  as  common  carriers ;  it  is  not  necessary 
that  the  business  should  have  de  facto  been  commenced. 
The  interpretation  clause  [of  the  Winding-up  Act,  in 
defining  the  expression  '*  constitution  of  a  Company,* 
refers  to  the  business  as  something  which  *'  is  or  was 
intended  to  be  carried  on,**  and  is  evidently  retrospective 
in  its  operation.  In  Ex  parte  Morrison  {a%  a  Company, 
such  as  the  one  now  in  question,  was  made  amenable 
to  the  provisions  of  the  Act  7  8c  8  Vid.  c.  111.  The 
manner  in  which  railway  companies  are  referred  to  in 
the  Winding-up  Act,  can  lead  to  no  inference,  that  those 
companies,  which  were  in  existence  before  the  passing 
of  the  act,  were  intended  to  be  excluded,  inasmuch  as 
they  were  not,  like  mining  companies,  excepted  from 
the  operation  of  the  previous  acts,  to  which  reference 
is  made. 

Mr.  Russell,  Mr.  Salt,  Mr.  W.  T.  S.  Daniel^  and 
Mr.  Stevetis,  contra.  The  Winding-up  Act  specifically 
refers  to  such  railway  companies  as  shall  have  been 
bankrupt  within  the  provisions  of  the  Act  9  &  10  VicL 
c.  28.  Bankruptcy  is  made  the  test ;  and  the  presump- 
tion, therefore,  is,  that  all  other  companies  are  ex- 
cluded, -  expressio  unius  exclusio  altcrius*    So  far,  as  at  all 

appears, 

(a)  1  De  Gcx,  5S9. 
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appears,  the  sole  object  of  this  Company  was,  to  obtain        1849. 
an  act  of  parliament,  and  there^  is  nothing  to  shew  a     TT"^!^!^ 
commercial  purpose.     If  the  Company  leased  their  rail-      Babbbb. 
way  to  another  Company,  could  it  then  be  said  to  be  a 
commercial  purpose?     This  project  was  provisionally 
roistered  before  the  passing  of  the  8  &  9  Vict.  c.  20., 
and  therefore  the  purpose  cannot  be  construed  by  re- 
ferring to  the  prospective  clauses  of  that  Act. 

Mr.  Bacofij  in  reply.  When  the  Winding-up  Act 
passed,  there  were  many  Companies  in  the  same  pre- 
dicament as  this  Company ;  but  that  Act  is  made  to 
apply  to  all  Companies,  ^^  corporate  or  unincorporate," 
which  would  be  within  the  provisions  of  the  two  acts 
therein  first  mentioned,  viz.  7  &  8  Vict.  c.  111.  and 
8  &  9  Vict.  c.  98.  The  making  a  railway  is  itself  a 
commercial  undertaking,  and  the  test  of  its  being  one 
is,  the  expenditure  of  capital,  and  the  risk  thereby  run, 
in  the  hope  of  profit :  M^Kay  v.  Rutherford  (before  the 
Privy  Council,  December  11th  and  12th  1848.)  (a)  As 
to  the  argument  that  it  is  not  competent,  in  this  case, 
to  refer  to  the  Railway  Clauses  Consolidation  Act 
(8  &  9  Vict.  c.  20.)»  because  passed  after  the  date  of 
the  subscribers'  deed,  the  answer  is,  that  this  Act  was 
passed  with  a  view  to  obviate  needless  repetition  in 
special  Acts.  If  reference  had  not  been  made  to  Rail- 
way Companies  comprehended  under  the  Act  9  &  10 
Vict.  c.  28.,  as  being  within  the  scope  of  the  Winding- 
up  Act,  they  would  possibly  have  been  excluded  by 
having  become  bankrupt  or  ceased  to  trade.  The  5th 
section  of  the  Winding-up  Act,  and  the  various  states 
of  circumstances  therein  referred  to  as  grounds  for 
praying  a  winding-up,  clearly  embrace  such  abortive 
schemes  as   this,  where  the    Company  has  ceased   to 

carry 

(fl)  13/ttr.21. 
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1849.       carry  on  business.    As  to  there  being  no  actual  trading, 

^^v^^     the  2Srd  section  of  the  7  8c  8  Vid.  c.  110.  expressly 

Barber,      prohibits  it ;  but  provisional  registration  is  one  of  the 

requisites  for  bringing  companies  within  the  proTisions 

ofthe7&8  VicU  c.  111. 


The  Lord  Chancellor. 

April  18.  The  only  question  in  this  case  is,  whether  the  Com- 

pany is  within  the  meaning  of  the  Winding-up  Act.  It 
was  said  that,  the  object  for  which  the  association  was 
formed  having  failed,  the  Company  ought  to  be  now 
wound  up.  On  the  other  hand,  it  was  contended,  that 
it  was  not  a  Company  within  the  meaning  of  the  Act 
under  the  circumstances,  and  the  ground  relied  on  was, 
that  it  was  an  association  for  obtaining  an  act  of  parlia- 
ment, and  was  not  a  commercial  Company ;  that  the  con- 
tract was  merely  to  make  a  railway,  and  that  it  was  like 
a  contract  for  making  a  house,  and  not  a  commercial 
undertaking.  Now  the  affidavit  in  support  of  the  ap- 
plication, and  which  is  not  met,  as  far  as  I  see,  on  the 
other  side,  states,  '^that,  in  April  1845,  a  Company  was 
projected  for  making  a  railway  between  London  and 
Manchester  for  the  carriage  of  passengers  and  goods, 
the  capital  being  three  millions."  Then,  it  is  said,  that, 
even  if  the  railway  were  made,  the  Company  might  not 
have  used  it  themselves  for  carrying  goods,  but  merely 
for  the  purpose  of  enabling  other  persons  to  carry 
goods.  This,  however,  would  make  no  difference.  The 
Petitioner  sets  out  by  stating  that  the  railway  was  to  be 
for  the  carriage  of  passengers  and  goods,  and  I  do  not 
see  that  it  makes  any  diflference  whether  this  was  carried 
out  in  one  way  or  another,  whether  by  the  Company 
acting  as  carriers  themselves,  or  allowing  others  to  use 
their  railway  for  that  purpose.  The  object  of  the  Com- 
pany 
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pany  was  to  make  a  railway,  to  be  used  either  by  them-         1849. 
selves  or  others,  for  the  carriage  of  persons  or  goods,  to  be      ^^L2!Z 
used  for  profit,  either  by  letting  it  or  by  the  Company      '^Barbbb. 
acting  as  carriers  themselves.    The  question  is,  whether 
under  this  description,  and  under  the  announcement  of 
the  objects  of  the  Company,  the  case  is  not  within  the 
provisions  of  the  Winding-up  Act   Now  the  part  of  the 
Act  referred  to  as  including  the  Company  in  question, 
refers  to  the  7  &  8  Fict.  c.  111.  and  the  8  8c9  Vtci.  c.98. 
and  the  language  used  is,  that  the  Act  shall  apply  to 
)bU  companies  corporate  or  unincorporate   within  the 
provisions  of  either  of  these  two  Acts,  the  7  &  8  Victm 
^.  111.   applying  to  companies  in   England:  —  (then 
comes  a  parenthesis,  having  nothing  to  do  with  this 
case,   as  to  companies  existing  on  the   1st  November 
1844;  for  the  period  of  the  formation  of  this  Company 
was  in   1845,  and  therefore  subsequent:   the  paren- 
thesis included  all  companies  in  1844) : — the  Act  pro- 
ceeds, *^  and  to  all  companies  which  would  haVe  been 
within  the  provisions  of  either  of  the  said  two  Acts  if 
they  had  not  been  dissolved,  or  had  not  ceased  to  trade 
at  the  time  of  the  passing  thereof  respectively,  and  to 
all  banking  companies,  which  would  have  been  within 
the  provisions  thereof,  if  they  had  not  been  specially 
excepted  from  the  provisions "  of  the  Registration  Act, 
(7  &  8  Vict.  c.  1 10.)    This  is  as  to  time  past : — the  Act 
then  proceeds  ^^  and  to  all  companies  which,  under  the 
provisions  of  the  said  Act  to  facilitate  the  dissolution  of 
certain  railway  companies,  shall,  before  the  1st  day  of 
March  1848  have  become  bankrupt,  and  to  all  com- 
panies, associations,  and  partnerships,  to  be  formed  after 
the  passing  of  this  Act  whereof  the  capital  or  the  profits 
is  or  are  divided  or  to  be  divided  into  shares,  and  such 
shares  transferable  without  the  express  consent  of  all 
the  co-partners."     It  is  clear  that,  if  this  Act  had  been 
retrospective,  the  Company  in  question  would  have  been 
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1849.  within  its  provisions;  but  the  Company  was  formed  in 
^'^T^^'^^  1845,  and  therefore  is  not  included,  or,  if  included,  it 
Barber.  must  be  so  by  being  included  in  the  Act  referred  to» 
viz*  the  7  &  8  Vict.  c.  111.  There  is  no  question  as  to 
its  being  included  in  the  Registration  Act  (7  &  8  VicL 
c.  110.)  The  Act  7  &  8  Vict.  c.  111.  describes  the 
companies  affected  by  it  thus :  '^  any  commercial  or 
trading  company  now  or  at  any  time  hereafter  incorpo- 
rated^by  charter  or  act  of  parliament,  or  any  com- 
pany or  body  of  persons  now  or  at  any  time  hereafter 
associated  together  for  any  commercial  or  trading  pur- 
poses, &C.,  or  any  company  or  body  of  persons  now  or 
at  any  time  hereafter  associated  together  for  any  com- 
mercial or  trading  purposes,  and  registered  either  pro- 
visionally or  completely,"  &c.  The  words  here  are 
<^  commercial  or  trading  purposes,"  and,  in  the  Regis- 
tration Act,  the  words  are  ^*  for  any  commercial  purpose 
or  for  any  purpose  of  profit."  Why  the  expressious  in 
the  Registration  Act  are  departed  from  in  7  &  8  Vid^ 
c.  111.  I  cannot  tell,  for  it  seems  to  be  the  intention  to 
incorporate  in  it  the  Registration  Act ;  but  I  do  not 
think  it  makes  a  diiFerence,  for  every  commercial  ad- 
venture must  be  for  the  purpose  of  profit.  The  ques- 
tion, therefore,  really  is,  whether  this  Company,  being 
within  the  Registration  Act,  is  or  is  not  within  the 
meaning  of  the  other  Act  (7  &  8  Vict.c.  111.),  and  is  not 
a  body  of  persons  associated  for  commercial  or  trading 
purposes  ?  Now,  under  the  Bankrupt  Laws,  the  word 
*^  trading"  has  obtained  a  fixed  meaning;  but  the  word 
*<  commercial "  has  a  larger  sense ;  and  whether  I  adopt 
the  meaning  given  to  the  word  by  two  members  of  the 
Judicial  Committee  of  the  Privy  Council  in  M^Kay  v. 
Rtdheffordy  or  any  other  meaning,  is  not  material,  for  it 
is  clear  it  is  something  by  which  profit  is  to  be  obtained. 
If,  instead  of  manufacturing  a  railway,  this  Company 
had  been  formed  for  establishing  steam  packets,  it  would 

clearly 
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clearly  have  been  a  commercial  purpose,  a  purpose  out        1849. 
of  which  profit  was  to  be  made.    The  speculation  would     ^^C^ 
have  been   one   having  profit  for  its  object;   and  no       Barber. 
question  can  be  raised  as  to  the  particular  machinery  out 
of  which  profit  is  to  be  worked  as  connected  with  the  . 
establishment  of  a  Company.  The  word  *^  commercial'' 
has   received  an  interpretation  in  the  case  before  the 
Privy  Council;  but,  without  the  aid  of  that  authority, 
I  have  no  doubt,  that  making  a  railway  for  the  car- 
riage of  persons  and  goods,  is  a  commercial  purpose, 
within  the  meaning  of  the  11  &  12  Vict^  cr.45.,  and, 
therefore,  that,   the  object  of  this  Association  having 
ceased,  the  Company  is  within  the  description  of  the 
Act,  and  that  an  order  for  its  absolute  winding  up  is 
the  right  one  to  be  made* 


The  case  was  again  mentioned,  for  the  purpose  of     April  21. 
fixing  the  date  from  which  the  order  for  winding  up 
was  to  take  effect. 

The  Lord  Chancellor  having  expressed  his  opinion 
that  it  should  be  the  date  of  his  own  judgment  on  the 
case,  this  was  acquiesced  in  by  the  parties  without 
further  argument. 

Mr.  W.  T.  S.  Daniel^  at  the  same  time,  applied,  that 
all  proceedings  under  the  order  might  be  stayed,  until 
the  hearing  of  an  appeal  which  was  about  to  be  pre- 
sented to  the  House  of  Lords. 

0 

The  Lord  Chancellor  refused  the  application. 
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April  19.  20. 
21. 

The  Pawn- 
brokers Act 
(39&40G^.3. 
c.  99.)  does 
not  apply  to 
transactions 
above  10/. 
With  regard, 
therefore,  to 
such  trans- 
actions, a 
pawnbroker  is 
m  the  same 
position  as 
any  other 
person,  and 
may  avail 
himself  of  the 
provisions  of 
the  2  &  3  rtct, 
c,  37.,  for  the 
purpose  of 
obtaining  a 
higher  rate 
of  interest 
than  5L  per 
cent. ;  and  a 
contract  for 
that  purpose, 
made  upon 
the  deposit  of 
goods,  will 
not  be  invalid, 
merely  be- 
cause it  con- 
tains stipula- 
tions peculiar 
to  an  ordinary 
pawn  broking 
transaction. 


FITCH  V.  ROCHFORT. 

rilHIS  was  an  application  to  discharge  an   Order 
-*-     made  by  the   Vice-Chancellor  of  England,  re- 
straining the  Defendant,  a  licensed  pawnbroker,  firom 
selling  certain  articles  of  jewellery,  &c.  the  property  of 
the  Plaintifl^  a  married  woman,  and  part  of  her  separate 
estate.     The  articles  in  question  had  been  deposited  by 
the  Plaintiff  with  the  Defendant,  as  a  security  for  the 
repayment  of  various  sums,  amounting,  in  the  whole,  to 
1383/.,  advanced  to  her  by  the  Defendant,  up  to  and 
inclusive  of  the  27th  November  1846,  the  interest  for 
such  advances  being  at  the  rate  of  15/.  per  cent,  per 
annum.     This  sum  of  1383/.  was  split  up  into  nine 
several  items,  and  nine  separate  contracts,  uniform  in 
their  terms  and  tenor,  were  entered  into  by  the  Plaintiff 
with  the  Defendant.     These  contracts  were  signed  by 
the  Plaintiff  in  the  Defendant's  book,  in  duplicate,  each 
page  of  the  book  containing  the  form  in  question  in 
duplicate,  and  one  copy  being  given  to  the  Plaintiff^  and 
the  other  remaining  in  the  book  in  the  possession  of 
the  Defendant. 

The  following  is  a  copy  of  one  of  the  contracts :  — 
"  Contract  No.  1.,  Duplicate,  No.  1 124.  I,  Mrs.  Fitchy 
hereby  authorize  Mr.  Frank  Rochfortf  twelve  months  after 
this  date,  if  not  sooner  redeemed,  to  sell  by  auction  or 
private  contract  the  articles  specified  on  the'back  hereof, 
my  property,  on  security  of  which  he  has  this  day  lent 
me  678/.  at  interest  at  the  rate  of  Sd.  per  1/.  sterling  per 
month,  redeemable  by  me  during  the  first  month,  pay- 
ing 
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ing  one  month's  interest  at  that  rate^  and  during  any 
farther  half  month  paying  interest  at  that  rate  to  the 
end  of  the  current  half  month ;  and  if  the  articles  be 
sold  as  authorized,  Mr.  'Rochfort  is,  out  of  the  proceeds, 
to  pay  all  expenses,  and  the  principal  and  interest,  at 
the  rate  above  mentioned,  to  the  day  of  sale,  and  to  pay 
the  surplus  (if  any)  to  me,  if  demanded,  within  three 
years;  but  in  case  of  any  deficiency  on  sale  of  this  or 
any  other  property  deposited  by  me  with  him,  I  agree 
to  repay  such  deficiency  until  sale.  Mr.  Bochjbrt  is 
empowered  by  me  to  deliver  the  articles  to  any  person 
producing  the  duplicate  hereof,  upon  his  or  her  paying 
him  principal,  interest,  and  all  expenses.  Dated  this 
27th  o{  November  1846.     (Signed)  Ellen  liUhy 
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FrrcH 

ROOHFORT. 


The  Plaintiff  not  having  redeemed  the  property  in 
question,  within  the  time  specified,  the  Defendant  ad- 
vertised it  for  sale.  The  Plaintiff,  thereupon,  filed  her 
bill,  praying  an  injunction  to  restrain  the  sale,  and  that 
the  transaction  might  be  set  aside  as  usurious. 

On  the  4th  April  1849,  the  Vice-Chancellor  of 
England  granted  an  injunction  restraining  the  sale,  on 
the  ground  that  the  Defendant,  being  a  pawnbroker,  was 
incapacitated  from  dealing  in  any  other  character,  and 
that  the  transaction  in  question  was  in  contravention  of 
the  statutes  in  force  relating  to  pawnbrokers.  The 
Defendant  now  applied  to  discharge  that  order. 


Mr.  Bolt  and  Mr.  Wright^  in  support  of  the  motion. 
The  sole  question  is,  whether  the  contract  is  legal  or 
illegal.  The  Defendant  insists  it  is  perfectly  legal; 
it  contravenes  none  of  the  statutes  rejating  to  pawn- 
brokers, and  is  clearly  not  usurious:  2  &  3  VicL 
c.  37.  The  Plaintiff,  however,  rests  her  case  on  the 
ground,  1st.,  that  the  contract  contains  a  proviso  for 

the 
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the  payment  of  interest  at  the  rate  of  Sd.  per  pound, 
per  month ;  2ndly,  that  it  provides  that  the  Defendant 
shall  have  a  right  to  keep   the  proceeds  of  the  sale 
of  the  articles  deposited,  if  not  demanded  within  three 
years  from  the  time  of  sale ;  and,  ddly,  that  the  De- 
fendant undertakes  to  deliver  up  the  property  deposited 
with  him  to  any  one  who  presents  the  duplicate  con- 
tract, on  payment  of  principal  and  interest.    The  Plain- 
tiff contends,  that  these  are  the  peculiar   character- 
istics of  a  pawnbroking  transaction,  and  that  the  whole 
matter  must  be  dealt  with  as  such.     This,  however,  is 
not  so ;  and  there  is  nothing  in  any  of  the  stipulations 
referred  to  which  may  not  be  introduced  into  every  con- 
tract.   With  regard  to  the  first,  it  in  effect  does  nothing 
more  than  raise  the  rate  of  interest  somewhat  beyond 
the  ordinary  amount ;  and  now,  that  the  usury  laws  are, 
witli  certain  exceptions,  abolished,  the  Defendant  has 
the  same  right  as  any  one  else  to  take  the  benefit  of  a 
contract  which  he  has  duly  and  legally  made.     With 
respect  to  the  second,  the  right  of  retaining  the  pro- 
ceeds of  the  sale,  there  is  nothing  to  prevent  parties  con- 
tracting in  this  manner,  or  to  confine  the  right  to  do  so 
to  pawnbrokers,  and  those  dealing  with  them.     As  to 
the  third,  the  transfer  of  the  chattels  to  the  person  pre- 
senting the  duplicate   contract  and   paying  the   prin- 
cipal and  interest,  this  is  merely  a  mode  of  simplifying 
the  process  of  redemption.     Before  the  repeal  of  the 
usury  laws,  a  pawnbroker  might  advance  any  amount 
of  money  at  5L  per  cent,  and  still  not  be  within  the 
restrictions  of  the  Pawnbrokers  Act  (39  &  40  G.  3.  c.  99. 
5.30.);  and   now  that  the  usury  laws  are    abolished, 
he,  as  well  as  all  other  persons,  is  at  liberty  to  lend  on 
any  terms  he  can  obtain,  provided  the  advance  be  not 
under  10/.,  such  limited  loans  being  still  within   the 
protection,  and  subject  to  the  provisions,  of  the  statutes 
in  force  relating  to  pawnbrokers.      The  case  of  Pennell 

v.  Attenborough 
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V,  AiierJborough  (a)  is  precisely  in  point ;  there  the  Court 
of  Queen's  Bench  held,  that  there  was  no  violation  oF 
the  pawnbroking  Acts,  in  an  advance  by  a  pawnbroker 
at  a  greater  rate  of  interest  than  SL  per  cent.,  subse- 
quently to  the  passing  of  the  Act  2  &  3  Vict.  c.  VI. 


1849. 


Fitch 

9. 
ROCHFOBT. 


Mr.  Maltns  and  Mr.  Levinge   Sxvifl^  corUri.     The 
Srd  section'  of  the  2  &  S  VicL  c.  37.  leaves  the  law 
as  regards  pawnbrokers  precisely  as  it  stood  at  the 
date  of  that  enactment.     Before  the  passing  of  that  Act 
this  transaction  would  have  been  illegal,  and  even  if  the 
gross  amount  of  the  loan  had  been  divided  into  sums 
below  10/.,  it  would  have  been  a  question  for  a  jury, 
whether  such  a  transaction  was  or  not  a  shift  to  evade 
the  usury  laws :   Cowie  v.  Harris,  {b)    The  5th  and  6th 
sections  of  the  25  G.  3.  c.  48.  describe  any  person  lend- 
ing money  on  pledge  of  goods  at  more  than  51.  per  cent, 
as  a  pawnbroker,  and  oblige  him  to  take  out  a  license 
as  such.     Thus  it  has  been  held,  that  no  legal  partner- 
ship can  be  constituted  between  a  pawnbroker  and  a 
party  not  licensed  as  such :  Armstrong  v.  Armstrong,  (c) 
A  pawnbroker  is  subject  by  statute  to  certain  restric- 
tions, and  cannot,  for  the  purpose  of  any  particular 
transaction,   free  himself  from   those  restrictions,    and 
divest  himself  of  his  character  of  a  pawnbroker.      The 
cases  of  Tregoning  v.  Attenborough  (d)  and  Fergusson  v. 
Norman  (e)   are   instances  of  the  effect  of  non-com- 
pliance with  the  provisions  of  the  Pawnbrokers  Act. 
The  transaction  in  question  is  clearly  a  pawnbroker's 
contract.     In  this   view  of  the   case,  the   stipulation, 
which  enables  the  assignee  of  the  duplicate  to  recover 
the  chattels,  is  legal ;  but  not  otherwise,  as  it  author- 
izes 
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(d)  7  Bing.  97. 
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izes  a  transfer  of  goods  without  a  stamp.  The  case  of 
Penneli  v.  Attenborough  is  distinguishable  from  the  pre- 
sent The  contract  there  did  not  contain  the  peculiar 
stipulations  found  here,  and  was,  in  fact,  a  mortgage 
with  special  conditions.  The  only  evidence  of  the 
contract  in  the  present  case  is  a  duplicate :  in  fact,  the 
Defendant  has  availed  himself  of  all  the  privileges  which 
the  legislature  has  secured  to  pawnbrokers,  and,  while 
doing  so^  desires  to  withhold  a  reciprocity  of  protec- 
tion from  the  party  with  whom  he  has  so  dealt. 


The  cases  of  Nickisson  v.  Trotter  {a)  and  Turquand  v. 
Mosedon  {b)  were  also  referred  to.  * 

Mr.  EoUf  in  reply,  was  stopped  bv 

The  Lord  Chakcellor. 

It  does  not  appear  to  me  that  there  is  any  doubt 
upon  the  construction  of  the  Acts  which  have  been  re- 
ferred to  in  this  case.  The  question  lies  in  a  very 
narrow  compass  —  between  the  law  as  it  stood  before, 
and  subsequently  to,  the  passing  of  the  Act  2  &  S  Vict. 
c.  87.  Before  the  passing  of  the  Pawnbrokers  Act,  no- 
body could  take  more  than  5L  per  cent, :  that  was  the 
limit  which  was  always  imposed  upon  loans.  It  was, 
however,  found,  that  that  arrangement  was  very  incon- 
venient and  injurious  to  poor  people,  who  had  very  little 
credit,  and  it  was,  accordingly,  for  their  benefit,  that 
the  law  was  relaxed,  and  certain  provisions  introduced 
for  their  protection.  The  Pawnbrokers  Act  (39  &  40 
G.  3.  c.  99.),  which  is  now  the  existing  law,  therefore 
authorizes  parties  to  advance  sums  under  10/.,  and  it 
contains  various  regulations  for  the  protection  of  pai'ties 

lending 
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lending  money)  applicable  to  loans  under  lOL    The       1849. 
SQth  section,  however,  says  (which,  if  it  stood  alone,       pJ^I^B^ 
would  have  left  the  law  as  it  was  before,)  that  ^<  nothing  v. 

ip  this  act  contained  shall  extend  to  persons  lending 
money  at  Si.  per  cent,  without  further  profit,  or  be 
construed  to  extend  to  any  person  or  persons  whom- 
soever who  shall  lend  money  to  any  person  or  persons 
whomsoever,  upon  pawn  or  pledge,  at  the  rate  of  SL 
per  cent,  per  annum  interest,  without  taking  any  further 
or  greater  profit  for  the  loan  or  forbearance  of  such 
money  lent  on  any  pretence  whatsoever."    Here,  then, 
was  a  law  regulating  advances  of  money  under  10^ 
and  declaring  that  band  fide  advances  of  money  under 
that  amount,  (of  course,  there  would  have  been  a  fraud 
in  advancing  money  at  different  times,  but  making,  in 
reality,  only  one  loan),  shall  be  within  the  provisions  of 
the  Act,  and  providing  a  certain  protection  to  the  lender, 
and  to  the  borrower.    The  SOth  section,  however,  of 
the  same  Act  excludes  from  the  operation  of  the  Act 
any  person  lending  above  10/.  at  5/.  per  cent. ;  so  that 
the  pawnbroker  in  his  shop,  with  all  the  appurtenances 
of  a  pawnbroker  around  him,  on  any  person  coming  to 
him  for  the  loan  of  500/.  at  Si.  per  cent,  might  lend  it 
to  him  at  that  rate  of  interest;  and  there  can  be  no 
doubt  that  he  might  make  this  loan  upon  a  pledge  of 
property.    Pawnbrokers,  then,  are  under  no  disabilities, 
except  that  they  are  obliged  to  conform  to  the  provi- 
sions of  this  Act,  if  they  advance  money  under  107. ; 
beyond  that  sum,  they  are  on  the  same  footing  with  all 
the  other  subjects  of  her  Majesty. 

There  are  also  two  decisions  in  the  Common  Pleas, 
which  have  been  referred  to  in  the  argument,  and 
which  shew  that  pawnbrokers  are  confined  to  sums 
under  10/.,  and  that  the  Act  applies  only  to  transactions 
under  10/.    If  so,  all  transactions  above  10/.  are  to 
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1849.        be  looked  at  just  as  if  the  Pawnbrokers  Act  did  not 

^^y^^     exist  at  all,  and  if  that  Act  does  not  touch  them,  the 
Fitch 
V.  old  law  of  usury  applies.     Then  comes  the  Act  now 

RocHFORT.  in  f^^gg  ^jiIj  respect  to  usury  (2  &  8  Vict.  e.  S7.)» 
which  enacts  that  the  usury  laws  shall  not  affect  any 
contract  for  a  loan  or  forbearance  of  money  above  the 
sum  of  10/.  sterling;  and  then,  for  further  security, 
it  says,  that  nothing  therein  contained  shall  extend,  or 
be  construed  to  extend,  to  repeal  or  affect  any  statute 
relating  to  pawnbrokers,  but  that  all  laws  touching  and 
concerning  pawnbrokers  shall  remain  in  full  force  and 
effect  to  all  intents  and  purposes  whatsoever,  as  if 
that  act  had  not  been  passed.  Then  what  are  the  laws 
relating  to  pawnbrokers?  they  are  confined  to  loans 
under  lOL  The  third  section  of  the  2  &  S  Vict.  c.  37- 
provides  that,  as  to  all  loans  under  10/.,  pawnbrokers 
shall  be  confined  to  their  own  acts,  and,  for  greater 
caution,  says,  that  all  laws  relating  to  pawnbrokers 
shall  remain  as  they  were.  Thus,  if  a  pawnbroker 
before  the  statute  of  Victoria  advanced  money  at  5L 
per  cent  upon  goods  deposited  with  him,  he  was  not 
within  the  Pawnbrokers  Act,  because  such  a  trans- 
action was  specially  excepted.  He  might  also  lend 
money  upon  the  same  terms  as  any  other  person  could, 
provided  it  was  above  10/.  Now,  however,  the  statute 
of  Victoria  enables  any  one  to  advance  money  above 
10/.  without  being  interfered  with  by  the  old  law ;  and 
all  persons  are  thereby  exempted  from  the  operation  of 
the  usury  laws  on  loans  above  10/.  Why,  then,  should 
Pawnbrokers  be  excepted  ?  they  are  not  in  terms,  and 
there  is  nothing  to  make  them  liable  to  an  incapacity 
which  they  were  not  under  at  all  by  the  former  law. 
In  addition  to  the  authorities  before  referred  to,  we  have 
the  decision  of  the  Court  of  Exchequer  in  Ttirquand  v. 
Mosedon  (a),  holding  that  loans  on  deposits  above  10/. 

are 
(a)  1  M.^W.bXA. 


CASES  IN  CHANCERY. 


191 


are  protected  by  the  1st  section  of  the  2  &  3  Vict.  c.  37.9 
and,  following  that  case,  the  Court  of  Queen's  Bench 
decided,  in  Pennell  v.  Attenborough^  under  circumstances 
identical  with  the  present  case,  that  a  special  contract 
with  a  pawnbroker  for  a  loan  above  10/.  is  as  lawful  a 
transaction  as  if  he  was  not  a  pawnbroker.  It  seems  to 
me,  therefore,  perfectly  clear,  that  the  Pawnbrokers 
Act  has  nothing  whatever  to  do  with  the  transaction 
in  question,  and  that  it  is  a  transaction  just  as  binding  as 
if  the  party  advancing  the  money  was  not  a  pawn- 
broker ;  and  as  to  the  contract  entered  into,  the  De- 
fendant is  merely  following  up  its  provisions.  The 
only  matter  which  struck  me,  and  on  which  I  have  any 
doubt,  is  the  definition  of  a  pawnbroker  given  by  the 
Legislature  for  the  purposes  of  the  revenue  law  (25 
Geo.  3.  c.  48.  ss.  5.  and  6.)  That,  however,  ^does  not 
afiect  this  case.  A  question  might,  indeed,  arise, 
whether  a  particular  individual  is  liable  or  not  for  an 
infringement  of  the  revenue  law ;  but  that  is  not  the 
point  before  me.  It  was  not  intended  to  impose  a  duty 
on  any,  except  on  those  who  came  within  the  description 
of  the  Pawnbrokers  Act,  and  who  take  the  benefits 
given  by  that  statute.  It  would  be  a  great  hardship,  if 
it  were  otherwise.  I  think,  therefore,  that  the  order  of 
the  Vice-chancellor  must  be  discharged ;  but  I  will 
look  at  the  authorities  cited,  before  finally  disposing  of 
the  case. 


1849. 


Fitch 

V. 
IIOCHFORT. 


The  Lord  Chancellor. 

I  have  looked  through  the  acts  and  the  cases  referred 
to,  and  see  nothing  to  induce  me  to  change  the  opinion 
which  I  expressed  yesterday.  The  injunction  must, 
therefore,  be  dissolved,  with  costs. 


April  21. 


Vol.  I. 


O 
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AprU  20.  PEILE  V.  STODDART. 


The  Defend-     HPHIS  was  a  motion  by  the  Defendant  to  discharge 
dbcovery\n°  ^^  ^^^J  ^^  order  made  by  the  Vice-Chancellor  of 


aid  of  the  England  on  the  14th  March  1849,  for  the  production 

Plaintiff's  de-       ,^         .      ,  ,     .       .   .  .       -       t 

fence  to  an       of  certam  documents  admitted  by  answer  to  be  in  the 

action  at  law,    possession  of  the  Defendant;  the  Defendant,  however, 
cannot  be  *^  ^ 

compelled  to     contending  that  such  admission  was  so  qualified  as  to 

cumenT^  to*   ^^^^^  grounds  for  exempting  them  from  production, 
which  the  bill 

allegation  that  '^^  ^'^^  ^^  ^"^  ^^  discovery  in  aid  of  the  PlaintifF's 

it  relates  to  defence  to  an  action  at  law,  in  assumpsit,  to  recover 

the  matter  in  r       .l     u         i_      r                 •       •      j-           •      • 

issue  in  the  damages,  for  the  breach  o\  a  promise  in  discontinuing 

*^^""  the  payment  of  an  annuity  within  the  term  of  seven 

tection  was       years,  for  which  period,  the  Plaintiff  in  equity  had,  as 
sufficient        the  Plaintiff  at  law  alleged,  contracted  for  its  payment, 
claimed  by  the 

stating  that  he       ^^  answer  to  the  usual  charge  as  to  documents,  the 

was  advised.      Defendant  stated  as  follows :  —  "  This  Defendant  says 

and  verilv  be^ 

lieved,  that  the  ^^  ^^s  now  in  his  possession  or  power  &c.,  and  several 

document  m  letters,  papers,  and  writings  relating  to  the  matters  in 

not  contain  the  bill  mentioned,  or  some  of  them ;  and  he  has,  in 

evidence  m  ^|^^  schedule  hereto,  which  he  prays  may  be  taken  as 

Plaintiff's  part  of  this  his  answer,  set  forth  a  list  or  schedule  of 

act^n."  *^"  ^^^  ^^'^  letters,  papers,  and  writings ;  but  he  denies 

that  thereby  or  otherwise,  if  the  same  were  produced, 
the  truth  of  the  matters  in  the  said  bill  mentioned,  or 
any  of  them,  would  appear  further  or  otherwise  than 
as  the  same  is  herein-before  admitted.  And  this  De- 
fendant says,  that  such  of  the  said  letters,  papers,  and 
writings  as  are  set  forth  in  the  first  part  of  the  said 
schedule,  are  of  great  importance  to  the  claim  made 
by  this  Defendant  in  his  said  action,  and  are  or  contain 

the 
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the  evidence  on  which  this  Defendant  is  advised  and 
intends  mainly  to  rely  at  the  trial  of  the  said  action ; 
and  the  said  letters,  papers,  and  writings,  as  well  those 
in  the  second  and  third  parts  as  those  in  the  first  part 
of  the  said  schedule  or  any  of  them,  do  not  nor  does,  as 
Defendant  is  also  advised  and  verily  believes^  contain  any 
evidence  whatever  in  support  of  or  tending  to  support  the 
Plaintiff* s pleas  in  the  said  action^  or  any  of  such  pleas; 
and  are  not^  nor  iSf  in  any  manner,  material  to  the  Plains 
tiff^s  case.     And  this  Defendant  says,  that  such  of  the 
said  letters,  papers,  and  writings  as  are  set  forth  in  the 
second  part  of  the  said  schedule  were,  and  are,  private 
«nd  confidential  communications  between  this  Defendant 
and  his  solicitors   or   legal  advisers,  in   the   ordinary 
course  of  professional  business ;  and  all  and  every  of 
them  relate  to  the  matters  in  dispute  between  this  De- 
fendant and  the  Plaintiff  in  the  said  action  ;  and  he  says 
that  the  Plaintiff  has  not,  as  this  Defendant  is  advised 
and  verily  believes,  any  right  or  title  to  the  production 
of,  or  any  interest  whatever  in,  the  letters,  papers,  and 
writings  in  the  said   schedule  mentioned,  or  any  of 
them.*^ 


1849. 


Pbilr 

V, 

Stood ART. 


Mr.  Stuart  and  Mr.  Busk  in  support  of  the  appeal 
motion.  The  order  of  the  Vice-Chancellor  is  founded 
on  the  authority  of  Bannatyne  v.  Leader  (a) ;  but,  even 
if  that  authority  is  unquestioned,  this  case  is  distinguish- 
able, for  here  the  bill  is  merely  for  discovery,  but  there 
it  was  for  relief  also.  Here  the  Defendant  says  that  he 
**  is  advised  and  verily  believes,"  and  it  is  submitted  that 
no  allegation  can  be  stronger  than  that  which  asserts  a 
belief,  nor  can  the  effect  of  that  belief  be  impaired,  be- 
cause it  happens  to  be  corroborated  by  the  advice  of 
another.     The  terms  in  which  the  Defendant  swears  to 

his 

(a)  10  Sim.  230. 
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Peilb 

V. 

Stoddart. 


bis  answer  support  this  conclusion,  for  he  swears  that 
what  is  contained  in  his  answer,  as  far  as  concerns  his 
own  act  and  deed,  is  true  of  his  own  knowledge ;  and 
that  what  relates  to  the  act  and  deed  of  any  other  person 
or  persons,  he  believes  to  be  true,  (a)  Besides,  some  of 
these  letters  were  written  by  the  Plaintiff  in  equity  to 
the  Plaintiff  at  law,  and  others  from  other  persons  to 
the  Plaintiff  at  law  :  as  to  neither  of  these  can  produc- 
tion be  enforced.  There  is  no  allegation  in  the  bill  that 
the  documents  are  material  to  the  Plaintiff's  title,  or 
that  the  Defendant  holds  them  in  a  fiduciary  character, 
or  that  the  Plaintiff  and  Defendant  have  a  common  in- 
terest ;  Boiton  v.  Corporation  ofLiverpooL  (i) 


Mr.  FoUett^  contra,  A  great  many  of  the  letters  in 
question  are  from  the  Defendant  in  equity  to  the  Plain- 
tiff in  equity :  how  can  they  relate  exclusively  to  the 
support  of  the  title  of  the  Plaintiff  at  law  ?  There  b 
nothing  to  take  these  letters  out  of  the  general  rule,  in 
the  mere  fact  that  some  of  the  letters  were  from  the 
Plaintiff  in  equity  to  the  Defendant  in  equit}'.  The 
cases  of  Storey  v.  Lord  John  George  Lennox  (c)  and 
Smtik  V.  The  Duke  of  Beaufort  (d)  were  both,  like  this, 
bills  of  discovery.  In  order  to  be  en  tided  to  protec- 
tion, there  must  be  a  distinct  and  positive  averment  that 
the  documents  do  not  relate  to  the  title  of  the  Plaintiff; 
Bannatyne  v.  Leader  (e)  ;  otherwise  a  Defendant  might 
apply  to  an  incompetent  party,  to  whose  advice  be 
might  attribute  his  belief. 


Without  calling  for  a  reply, 


(a)    Sec  Hmde's  Ch.  Pr.  p. 
235. 

(6)  1  AfyL  4-  JT.  88. 


The 

(c)  I  MyL  «j-  O.  5^5. 

(d)  I  Hare,507, ;  I  Phii.  209. 

(e)  lOSw.230. 
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The  Lord  Chancellor. 

With  regard  to  the  letters  of  the  Plaintiff  in  equity 
there  can  be  no  doubt ;  and  the  order,  as  it  stands,  in- 
cludes these :  it  is  impossible  that  it  can  be  sustained  as 
to  such  letters.  The  Plaintiff  in  equity  says,  ^'  I  desire. 
Tor  the  purposes  of  my  defence,  to  see  the  letters  which 
I  wrote  to  you ;"  but  it  is  obvious  that  he  can  have  no 
such  right,  for  the  Plaintiff  at  law  must  prove  his  con- 
tract before  these  letters  can  be  material  to  the  case  of 
the  Defendant  (the  Plaintiff  in  equity).  It  is  true,  they 
may  relate  to  matters  mentioned  in  the  bill;  but  the 
question  is,  whether  they  refer  to  the  contract,  which  is 
the  sole  point  at  issue  in  the  cause;  and  there  is  no 
allegation  in  the  bill  that  they  do.  The  discovery  must 
have  reference  only  to  the  subject  at  issue  in  the  court 
of  law.  There  being  nothing  on  the  face  of  the  docu- 
ments themselves  to  shew  that  they  do  relate  to  the 
contract,  and  there  being  no  charge  in  the  bill  to  sub- 
stantiate such  a  position,  I  am  bound  to  give  effect  to 
the  objection  of  the  Defendant  that,  all  the  documents 
for  which  he  claims  exemption,  relate  only  to  his  own 
title. 

With  respect  to  the  terms  in  which  the  protection  is 
claimed^  the  Defendant  does  not  say,  *'  I  am  advised,  and 
therefore  I  believe;"  but  he  swears  as  to  his  belief.  He 
cannot  be  supposed  to  qualify  his  averment  of  belief  by 
this  mode  of  answering ;  and  I  am  of  opinion  that  it  is 
a  more  complete  and  effectual  denial  than  any  mere 
statement  of  the  irrelevancy  of  the  documents. 

The  order,  therefore,  must  be  discharged,  so  far  as 
relates  to  the  production  of  the  letters  or  documents 
with  respect  to  which  the  exemption  is  claimed. 


1849. 


Peilb 

V. 

Stood  ART. 


O  8 
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Apnl  20.  RAINCOCK  V.  YOUNG. 


The  Court       TN  this  case  an  injunction  had  been  obtained  on  the 
entertain  a  9ih  February  1 847 1  restraining  the  Defendant  from 


case. 


special  motion  issuing  execution,  in  an  action  brought  by  him  against 
the  common     the  Plaintiff,  and  then  in  course  of  prosecution.     The 

XtUr*  ^^^^^  ^^  '"^^  *"  ^^^  summer  of  184.7,  and  900/. 
answer  has  recovered  in  respect  of  damages.  On  the  14th  jFSr- 
fici^ent- the  bruaty  1849,  the  Defendant  moved,  before  the  Vice- 
ordinary  mode  Chancellor  of  Englandy  that  the  Plaintiff  might,  within 
by  orders  nisi'  seven  days  after  service  of  the  order,  to  be  made  on  the 
and  absolute,  motion,  pay  into  Court  the  900/.,  together  with  the  costs 
cable  to  that     of  the  action,  or  that  the  injunction  might  be  dissolved. 

His  Honour  having  refused  the  a.pplication,  with  coists, 
the  Defendant  now  renewed  the  motion  before  the 
Lord  Chancellor. 


Mr.  Stuart  and  Mr.  Haldane^  in  support  of  the  mo- 
tion.  The  ordinary  practice  to  obtain  a  dissolution  of  an 
injunction  of  this  sort,  viz.  by  orders  nisi  and  absolute, 
is  inapplicable  to  the  present  case,  where  the  answer  has 
become  sufficient ;  there  being  no  office  for  the  order 
nisi  to  perform  :  Lacy  v.  Hornby  (a\  Skarpky  v.  Per- 
ring,  {b)  In  Bishton  v.  Birch  (c),  Lord  Eldon  observes, 
^^  The  general  rule  is,  that  the  Defendant  must  move 
to  dissolve  the  injunction  unless  cause :  but  that  can- 
not apply  where  the  parties  have  so  transacted,  that 
of  the  ordinary  causes  against  dissolving  an  injunction, 
one  cannot  be  used,  viz.  exceptions  to  go  before  the ' 
Master.  On  the  other  hand,  the  Defendant,  by  put- 
ting 

(fl)  2  r.  «f-  J?.  291.  (r)  2  r.  4-  B.  43. 

(b)  8  ^m.  600. 
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ting  in  his  answer  as  he  did,  has  put  the  Plaintiff  in 
this  situation  j  that  he  had  no  opportunity  of  shewing 
cause  upon  the  merits."  The  Defendant  is  within  the 
exception  here  referred  to :  besides,  the  motion  is  not 
confined  to  the  dissolution  of  the  injunction,  for  that 
is  only  asked  if  the  damages  recovered  and  the  taxed 
costs  of  the  action  are  not  paid  into  Court.  In  Bor^ 
dinave  V.  fVadeson{a)f  the  application  was  made  before 
the  time  when  the  answer  was  sufficient. 


1849. 


Raincock 

V. 

Young. 


They  also  referred  to  Philips  v.  Langhom  (J),  Sker^ 
wood  V.  fVAiie  (c),  Acion  v.  Market  (d\  Culley  v.  Hick- 
ling,  {e) 


Mr.  James  Parker  and  Mr.  Hardj/f  contra.  There 
are  two  objections  to  the  present  application  ;  first,  be- 
cause the  regular  practice  is  for  the  Defendant  to  obtain 
an  order  nisi,  thus  enabling  the  Plaintiff  to  .consider 
whether  he  will  shew  for  cause  exceptions  or  merits,  or 
suffer  the  injunction  to  dissolve  itself :  the  case  of  Moli- 
neux  V.  Luard  {g)  shews  that  the  circumstance  of  the 
answer  being  sufficient  makes  no  difference,  {h)  It  is 
clear  that  in  Bishton  v.  Birch  the  order  nisi  had  been 
obtained,  as  the  Plaintiffs  shewed  exceptions  for  cause 
against  dissolving  the  injunction:  Naylor  v.  Middle* 
toru  (t)  Secondly,  the  cause  is  not  in  a  stage  for  dis- 
solving the  injunction,  publication  having  passed  in 
April  1848:  Barnett  v.  Mole{k)j  Feistel  v.  King's  Col- 
lege, Cambridge.  {1} 

Mr. 


(a)  lCotf.432. 

(b)  1  Dick.  148. 

(c)  1  Bro.  a  C.  452. 

(d)  2  Bro.  C.  C.  14. 
(/)  Id,  182. 
Ig)  2  Dick.  684. 
(h)  Gilb.  For.  Rom.   p.  196. ; 

O  4 


1  I^ewl.  Ch.  Pr.  p.  349. ;  Smith's 
Ch.  Pr.  vol.  i.  p.  778.;  WyaU's 
Prac.  Reg.  p.  235. 

(0  2Madd.l3\. 

{k)  1  Keen,  645. 

(0  10^eat;.49]. 
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Raincock 

V. 

Young. 


Mr.  Stuart f  in  reply,  as  to  the  second  objection, 
stated,  that  there  had  been  an  order  giving  the  Plaintiff 
leave  to  amend  on  the  19th  Februarj/  1849. 

The  Lord  Chancellor. 

If  the  rule  had  been  laid  down  by  Lord  Eldon  in  the 
manner  contended  For,  viz.  that,  when  the  answer  has  be- 
come sufficient,  the  ordinary  method  of  proceeding  for 
dissolving  an  injunction,  by  order  nisi,  does  not  apply,  I 
certainly  should  not  have  altered  the  practice,  although, 
in  my  opinion,  the  proceeding  by  order  nisi  is  undoubt- 
edly the  most  convenient.  The  case  of  Bishton  v.  Birch 
was  relied  upon;  but,  upon  examination,  it  does  not 
appear  to  have  any  application.  It  is  clear  to  my  mind 
that,  in  that  case,  an  order  nisi  had  been  obtained : 
every  thing  Lord  Eldon  says  proves  that  :  he  says 
^'  Upon  the  motion  for  an  injunction  to  stay  trial,  I 
apprehend  the  language  of  the  order  is,  that  the  injunc- 
tion shall  be  extended.  If,,  then,  the  injunction  is  gone 
by  the  report  that  the  answer  is  sufficient,  the  injunc- 
tion as  extended  to  stay  trial  must  be  gone  also ;  and  I 
do  not  recollect  an  instance  of  a  motion  to  dissolve  an 
injunction  to  stay  trial."  (a)  Now  what  does  this  mean, 
unless  there  had  been  an  order  nisi?  The  case  came 
before  the  Court  on  a  very  complicated  state  of  facts, 
and  the  observations  of  Lord  Eldon  must  throughout 
be  taken  in  reference  to  those  facts.  With  respect  to  the 
passage  relied  upon  by  Mr.  Stuart^  I  do  not  think  that 
what  is  there  alleged  to  have  fallen  from  Lord  Eldon 
ever  did  fall  from  him,  for  it  is  evident,  that  there 
had  been  an  order  nisi;  the  authority  therefore  of 
Bishton  v.  Birch  must  go  for  nothing,  to  establish  the 
practice  now  sought  to  be  supported  by  it.  The  various 
branches  of  this  Court  have  agreed  in  recognizing  the 

mode 
(a)  2  r.^B.40. 
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mode  of  proceeding  by  orders  nisi  and  absolute,  as  the  1849. 

one  to  be  adopted,  and  I  certainly  do  not  see  any  reason  ^^^^^^^^ 

for  overruling  this  uniformity  of  practice.   I,  therefore,  «. 

think  the  order  of  the  Vice-Chancellor  right,  and  that  Young. 
this  motion  must  be  refused. 


In  the  Matter  of  BROOKM AN,  an  alleged  Lunatic.    April  21. 

TN  this  case,  which  involved  a  contest  between  A*  B^  Where  two 
■*•  and  C  jD.  for  the  carriage  of  a  commission  of  lunacy,  j^e  Muooe*" 
the  petition  of  the  former  had  been  the  first  presented,  niatter  are 
but,  that  of  C.  D.  being  presented  very  shortly  after-  thg  ^^^^^  ^j^- 
wards,  both  petitions  were  answered  on  the  same  day.  ^***'  which  is 
Under  these  circumstances  a  question  arose  which  of  is  endtled  to 
the  two  should  be  first  brought  on.  preaudience. 

The  Lord  Chancellor  observed,  that  it  would  be 
expedient  to  lay  down  some  definite  rule  of  practice  on 
the  subject ;  and  he  decided  that,  in  cases  where  two  or 
more  petitions  were  presented  in  the  same  matter,  and 
answered  on  the  same  day,  that  petition  which  was  first 
presented  should  be  entitled  to  preaudience. 

Mr.  JBo//,  Mr.  Maltns,  Mr.  H.  Prendergast  and  Mr. 
Terrell^  appeared  for  the  different  parties. 
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1849. 


April  25.  In  the  Matter  of  ANSTIE,  an  alleged  Lunatic 

The  carria^      TT^  ^hjs  q^^q  there  was  a  contest  for  the  carriaire  of 

of  a  comniis-       1  , 

sion  of  lunacy         the   commission    between    the   next  of  kin  of  the 

givento  the  Lunatic  on  the  one  side,  and  the  Secretary  of  a  Society, 
secretary  of  /  -^  ^^ 

the  Lunatics'  called  the  Lunatics'  Friend  Society,  on  the  other.  The 
in'^preference  ^  next  of  kin  (whose  conduct  was  impugned  by  the  other 
to  the  next  of  petitioner)  objected  that,  it  was  not  competent  for  a 
lunatic!  Society,  such  as  that  now  contesting  the  carriage  of  the 

commission,  to  interfere  in  the  matter. 

77ie  Lord  Chancellor  overruled  the  objection,  ob- 
serving, that  the  circumstance  referred  to  in  no  way 
diminished  the  right  of  the  Petitioner  to  the  carriage  of 
the  commission,  to  which  he  had,  in  every  respect,  shewn 
himself  better  entitled  than  the  next  of  kin. 

Mr.  Malins  and  Mr.  JoUiffe  appeared  for  the  Society. 

Mr.  Roll  and  Mr.  Follett  for  the  next  of  kin. 
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In  the  Matter  of  BROWN,  a  Lunatic.  Mjf  27. 28. 

May  4t. 

THIS  was  the  case  of  a  petition  presented  by  Eliza-  The  circum- 
stance  that  a 
befk  Caroline  Braaofiy  an  infant,  the  heiress-at-law  Committee  of 

and  sole  next  of  kin  of  the  lunatic,  by  Elizabeth  Mary  a^J^natic's 

'     •'  •^    estate  resides 

Heselton^  ^'  her  guardian,  appointed  by  the  High  Court  at  a  distance 

of  Chancery,"  praying  that  Richard  Heywood  Jones  and  ^^^^^l^'^ 
Samuel  Henry  Thompson^  Committees,  appointed  under  ffoxmdiper  te 
the  lunacy,  of  the  person  and  estate,  might  be  discharged  such^Com?*"^ 
from  their  offices ;  and  that  it  might  be  referred  to  the  mittee,  al- 
Master  to  appoint  other  fit  and  proper  persons  as  com-  raise  a  case 

mittees  of  the  estate  and  person  of  the  lunatic,  and  to  for  inquiry 

^  before  the 

approve  Master  as  to 
the  propriety 
of  his  being  cuscbarged 

It  is  competent  for  (Committees  to  employ  an  agent  to  superintend  the  details  of 
the  management  of  the  estate  of  the  lunatic. 

Committees  have  no  authority  of  themselves  to  cut  timber  or  to  expend  sums  in 
draining  and  other  improvements,  or  to  consent  to  an  act  of  parliament  for  making 
a  railway. 

The  13th  Order  in  Lunacy  of  the  27th  October ^  1842k  does  not  authorize  the 
Master  to  take  upon  himself  the  direction  of  the  lunatic's  estate  in  the  matters  last 
mentioned,  but  was  intended  solely  to  enable  him  to  conduct  inquiries  respecting 
the  person  and  property  of  the  lunatic  without  any  previous  order  for  that  purpose. 

Where  Committees  of  a  lunatic's  estate  had  expended  large  sums  in  draining  and 
other  improvements,  and  had  contracted  with  a  Railway  Company  for  sale  of  a  part 
of  the  estate,  and  done  other  acts  which  were  not  within  the  scope  of  their  au- 
thority, but  had  as  to  all  of  them  acted  under  the  sanction  of  the  Master  in  Lunacy, 
Held,  on  a  petition  by  the  heir-at-law  of  the  lunatic,  that,  although  the  proceedings 
were  irregular,  they  formed  no  ground  for  dismissing  the  Committees  from  their 
office. 

If  a  Committee  expend  the  lunatic's  property  without  the  sanction  of  the  Lord 
Chancellor,  the  Court  will  direct  a  reference  to  the  Master  to  inquire  whether  the 
expenditure  has  been  bene6cial  or  not,  and  even  if  it  turns  out  to  have  been  bene- 
ficialy  will  make  the  Committee  bear  the  costs  of  the  inquiry ;  but  the  Court  refused 
to  act  on  this  rule,  where  the  expenditure  had  been  incurred  with  the  sanction  of 
the  Master,  although  such  sanction  was  irregular. 

The  infant  heir-at-law  of  a  lunatic,  having  no  legal  or  testamentary  guardian,  ap- 
peared and  consented  in  the  proceedings  in  the  lunacy  by  the  same  solicitor  who 
conducted  the  general  matters  of  the  lunacy.  Held,  that  accounts,  which  had  been 
passed  under  these  circumstances,  could  not,  on  this  ground  alone,  be  re-opened. 

Whether  it  is  necessary  for  any  purpose  in  lunacy,  that  an  infant  heir-at-law 
should  appear  by  a  testamentary  or  legal  guardian,  or  whether  there  is  any  process 
in  lunacy  by  which  a  legal  guardian  can  be  appointed,  Qucere, 
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1849.        approve  of  a  scheme  for  the  future  management  of  the 
^'^'y^^^     lunatic  and  his  estates ;  and  that  the  Master's  reports. 

In  re  ^^ 

Brown.  on  the  flrst,  second,  third,  and  fourth  accounts  in  the 
petition  mentioned,  might  be  taken  off  the  file  of  the 
Court;  and  that  the  accounts  for  the  years  1843,  1844, 
1845,  and  1846  might  be  reopened  and  repassed  before 
the  Petitioner  ;  and  that  the  costs  of  the  application  and 
consequent  thereon  might  be  paid  by  the  two  Com- 
mittees. 

From  the  statements  In  the  petition,  it  appeared 
that  the  lunatic  was,  under  the  marriage  settlement 
of  his  father  and  mother,  and  the  will  of  his  grand- 
father, tenant  in  tail  in  possession  of  freehold  and  copy- 
hold estates  of  considerable  value;  that  W.  Brown, 
tlie  father,  died  on  the  SOth  April  1838,  leaving  the 
lunatic,  J»  Brown^  and  another  son,  C  E.  Brawn  ;  and 
having  by  his  will,  in  which  he  referred  to  «7.  Bramn*s 
incapacity  to  manage  his  estates,  requested  and  nomi- 
nated and  appointed  the  said  R.  H.  Jones  and  S.  H» 
Thompson  his  executors  and  trustees  of  his  will,  to  act 
as  the  guardians  of  J.  Brawn  and  his  estates  and  pro- 
perty; that  the  Petitioner  was  the  daughter  of  C.  JS. 
Brawn  (who  died  on  the  15th  October  1838),  by  E.  M. 
Heselton^  then  E.  M.  Brawn  ;  that,  on  the  21st  Febntary 
1839,  a  commission  was  issued  against  J.  Brawn  on  the 
petition  of  £•  M.  HeseUony  under  which  he  was  found 
a  lunatic  as  from  the  1st  August  1828,  and  that  on  the 
15th  February  1840,  on  the  joint  petition  of  E.  M. 
Heselton  (then  E*  M.  Brawn),  R.  H.  Jones  and  &  H^ 
Thompson,  the  two  latter  were  appointed  Committees ; 
that  E.  M.  Brawn  having  married  J.  Heselton,  a  bill 
was,  on  the  4th  May  1846,  filed  on  behalf  of  the 
Petitioner  by  R,  H.  Jones,  as  her  next  friend,  for,  among 
other  things,  the  appointment  of  a  guardian ;  that,  after 
a  contest  before  the  Master,  £•  M.  Heselton  was  ap- 
pointed 
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pointed  guardian.  The  petition  alleged  that  this  suit  1849. 
had)  in  fact,  been  instituted  for  the  purpose  of  prevent-  ^^^^^ 
ing  the  mother,  E.  M.  Heseltony  from  being  guardian.  Brown. 
and  thus  from  in  any  way  interfering  in  the  matters  of 
the  lunacy.  The  petition  contained  a  variety  of  charges 
against  the  Committees ;  but,  from  the  manner  in  which 
the  case  was  disposed  of  by  the  Lord  Chancellor,  the 
following  are  the  only  statements  to  which  it  becomes 
material  to  advert,  namely,  —  that  the  two  Committees 
resided  at  a  great  distance  from  the  lunatic's  estate ;  that 
they  employed  a  collector  at  a  salary  of  100/.  a  year; 
that  nothing  had  been  paid  into  Court  since  1846  on 
account  of  the  estate ;  that  the  Petitioner  never  autho- 
rized any  solicitor  to  appear  for  her  on  the  passing  of 
the  accounts;  that  the  accounts  for  the  years  1843, 
1844,  1845  and  1846  had  been  passed  containing  pay-> 
ments  which  ought  not  to  have  been  allowed  ;  that  sums 
had  been  expended  in  draining  the  estate  &c.  without 
the  sanction  of  the  Court ;  that  Mr.  Wood  had  acted  as 
the  solicitor  of  the  Committees  in  the  matter  of  the 
lunacy  and  in  managing  the  property,  and  that  in  the 
proceedings  he  had  represented  himself  as  acting  for 
the  Petitioner,  and  had  consented  on  her  behalf,  and 
been  allowed  his  costs  for  so  doing ;  that  great  quan- 
tities of  timber  had  been  cut  down ;  and  that  the  Com- 
mittees had,  without  the  sanction  of  the  Lord  Chancellor, 
consented  to  the  passing  of  a  railway  act,  and  concluded 
a  negotiation  for  the  sale  of  part  of  the  estates  to  the 
Company.  It  was,  however,  admitted,  by  the  counsel 
for  the  Petitioner,  that  the  several  acts  complained  of 
had,  more  or  less  distinctly,  been  submitted  to  and  re- 
ceived the  sanction  of  the  Master  in  Lunacy. 

Mr.  Be/hellj  Mr.  Bolt^  and  Mr.  Follettf  in  support  of 
the  petition.  Assuming  that  the  acts  of  these  Com- 
mittees are  justifiable  by  having  obtained  the  sanction 
of  the  Master  in  Lunacy,  that  sanction  was  obtained  on 

the 
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1849.  the  representation  that  the  inbnt  was  a  consenting 
'-^^^^-^  party,  and  that  was  an  incorrect  statement,  and  no  pro- 
Brown.  ceedings  based  on  such  a  representation  can  be  upheld. 
The  accounts  must  be  reopened  and  repassed  in  her 
presence.  It  is  at  all  events  clear,  that  no  sale  of  the 
lunatic's  real  estate  could  ever  be  made  without  the  ap- 
proval oF  the  Lord  Chancellor,  even  where  an  Act  of 
parliament  authorizes  Committees  of  lunatics  to  selL 

Mr.  Rmindell  Palmer  and  Mr.  Priory  contri.  The 
irregularity,  if  any,  has  been  sanctioned  by  the  Master 
in  Lunacy;  and  the  mother  the  natural  guardian  of 
the  infant,  in  the  absence  of  any  testamentary  guardian, 
was  an  assenting  party  to  all  the  proceedings  in  the 
Master's  office ;  and,  among  others,  to  several  bills  of 
costs  for  attendances  in  the  Master's  office  on  behalf  of 
the  infant. 

Mr.  Bethell  in  reply. 


May  4.  The  LoRD  CHANCELLOR. 

The  first  and  important  part  of  the  relief  sought  by 
this  petition,  as  far  as  concerns  the  individuals,  is  an 
application  against  the  Committees.  These  parties  were 
also  executors  and  trustees  under  the  will  of  the  lunatic's 
father,  and  were  appointed  Committees  of  the  person 
and  estate  with  the  knowledge  and  approbation  of  £•  M. 
Heselton  (the  mother  of  the  heiress-at-law),  whom  I 
must  suppose  to  be  the  mover  in  this  petition.  As 
against  them  nothing  whatever,  that  I  can  see,  is 
proved  of  misconduct  (by  misconduct,  I  mean  corrupt 
conduct)  —  nothing  is  proved  of  malversation*  On 
the  contrary,  there  appears  to  have  been  an  extremely 
judicious  management  of  the  estate,  though  there  cer- 
tainly has  been  great  irregularity,  for  which,  however, 
I  am  of  opinion  that  the  Committees  are  not  responsible. 

That 
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That  they  live  at  a  distance  from  the  estate  is  no  ob-  1849. 
jection  —  they  are  Committees  of  the  person  and  estate, 
and  the  allegation  is  that  they  are  improper  persons  to 
be  Committees  of  the  person  and  estate,  because  they 
do  not  live  near  the  estate.  It  may  or  may  not  be  a 
case  for  a  reference  to  the  Master  as  to  the  propriety  of 
a  discharge  of  Committees,  that  one  of  them  resides  near 
the  estate  and  the  other  not ;  but  such  a  fact  is  not  a 
ground  per  se  to  discharge  persons  from  being  Com- 
mittees of  the  estate.  They  also  employed  an  agent, 
conversant  with  agricultural  affairs,  to  superintend  the 
details  of  the  management  of  the  estate,  an  act  which 
Committees  are  perfectly  competent  to  do.  Such  a 
mode  of  management  may  perhaps  be  attended  with 
more  expense  than  is  absolutely  necessary ;  but  that  is 
not  the  ground  of  the  present  application*  A  large 
outlay  has  been  expended,  which  any  proprietor  of  an 
estate  would  not  only  have  been  well  justi6ed  in  ex- 
pending, but  which  he  would  have  been  prudent  to 
have  employed  in  the  improvement  of  the  estate  —  it 
has  undergone  a  system  of  thorough  drainage  under  the 
inspection  of  a  competent  person  well  conversant  with 
improvements  for  that  purpose.  The  Committees,  it  is 
true,  have  no  authority  of  themselves  to  do  such  acts; 
but  then,  I  find,  that  every  step  taken  was  with  the  sanc- 
tion of  the  Master.  I  find  not  only  by  the  affidavits,  but 
by  memoranda,  as  to  a  great  part  of  the  transactions,  that 
the  Master  not  only  entertained  the  proposition,  but  that 
be  actually  sanctioned  and  authorized  the  persons  to  do 
it.  I  cannot,  under  these  circumstances,  impute  to  the 
Committees  misconduct,  becausj^  they  were  not  better 
acquainted  with  the  rules  of  this  Court,  as  to  the 
management  of  the  Lunatic's  property,  than  the  officer 
entrusted  with  the  details  of  that  superintendence.  It  is 
quite  clear,  also,  from  beginning  to  end,  that  the  party  who 
acted  as  the  solicitor  had  the  sanction  of  the  Master. 

Another 
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]  849.  Another  allegation  is,  that  an  act  of  parliament  was 

^^^^"■^     obtained  with  the  concurrence  of  these  Committees  — 

In  re 

3rown.  that  they  consented  to  the  act  which  regulated  the 
mode  in  which  a  railway  company  was  authorized  to 
take  part  of  this  land.  That  wduld  be  a  perfectly  ir* 
regular  proceeding,  for  committees  have  no  power  to 
consent  to  any  such  act.  It  would  be  an  excess  of 
their  authority  which,  if  they  had  done  it  wrongfully, 
would  be  misconduct,  and  if  ignorantly,  much  to  be 
regretted ;  but  I  find  that  they  had  the  sanction  of  the 
Master  who  gave  them  authority  to  consent.  How, 
then,  can  I  blame  them,  they  having  laid  their  case 
before  the  Master,  and  obtained  his  sanction  to  their 
giving  their  assent  to  that  act  of  parliament  ?  As  to 
how  this  happened,  I  have  no  other  means  of  judging 
except  from  what  appears  in  the  affidavits,  and  I 
could  not  but  suppose  there  was  some  general  order 
applicable  to  the  transactions  in  this  case  other  than 
what  I  find  in  the  Orders  in  Lunacy  of  the  27th  Oc" 
tober  1842,  but  none  has  been  referred  to,  except 
the  ISth  of  those  Orders.  '^  That  the  Commissioner 
be  at  liberty,  without  special  order,  to  receive  any  pro* 
posal,  or  conduct  any  inquiry  as  to  the  managing,  sett- 
ing or  letting  the  estate,  or  otherwise  respecting  the 
person  or  property  of  any  lunatic,  and  may  report 
thereon  as  he  shall  see  fit;  but  such  report  shall  be  sub* 
mitted  for  confirmation,  as  is  now  done  with  respect  to 
such  reports  when  made  upon  special  reference."  Here 
is  a  very  distinct  rule  laid  down  for  the  purpose  of  saving 
the  expense  of  those  applications,  which  are  quite  of 
course,  for  references  to  the  Master  to  make  certain 
inquiries  that  are  frequently  occurring  in  the  manage* 
ment  of  lunatics'  property.  It  was  thought  safe  to  per* 
mit  parties  to  go  at  once  to  the  Master,  and  save  the 
expense  of  the  first  order.  The  Master,  however,  as  to 
jurisdiction  in  his  office,  was  precisely  in  the  same  situa-* 

tion 
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tion  with  regard  to  authority,  as  he  was  anterior  to  1849. 
that  Order:  in  each  case,  his  report  was  to  be  sub- 
mitted for  confirmation  to  the  Great  Seal.  I  find, 
however,  that  the  Order  has  been  construed  to  mean 
that  the  Master  may  take  the  whole  direction  of  the 
lanatic*8  estate,  and  direct  things  to  be  done,  such  as 
giving  consent  to  acts  of  parliament,  and  establishing 
an  extensive  system  of  drainage,  matters  which  may 
be  right  or  may  be  wrong,  but  are,  nevertheless,  of 
considerable  importance.  I  am  asked,  upon  this  state 
4>f  facts  and  under  these  circumstances,  to  treat  these 
Committees  as  persons  guilty  of  default,  to  discharge 
them,  and  to  make  them  pay  the  costs.  So  far,  how* 
ever,  from  thinking  that  I  ought  to  accede  to  this  ap- 
plication, I  am  clearly  of  opinion  it  is  my  duty  to  them, 
and  all  other  persons  who  may  be  under  the  necessity 
of  coming  here,  to  dismiss  this  petition  with  costs,  so 
far  as  it  impeaches  their  conduct. 

But  there  are  other  matters  in  this  petition  which  do 
not  fall  under  the  same  rule,  and  which  may  be  reached 
by  this  petition  without  putting  the  parties  to  the  ex- 
pense of  any  further  application. 

(Here  his  Lordship  alluded  to  the  general  management 
of  the  lunatic's  person  and  estate,  and  concluded  by 
directing  a  reference  to  the  Master  to  approve  of  a 
scheme  embracing  these  subjects.) 

Now  with  regard  to  the  accounts,  which  is  the 
only  other  matter  that  I  think  it  necessary  to  ob- 
serve on,  if  the  money  had  been  expended  without 
any  sanction,  I  should  have  done  in  this  case  what  I 
have  so  frequently  done  in  others ;  — I  should  have  re- 
ferred it  to  the  Master  to  inquire,  whether  the  expendi- 
tare  had  been  beneficial  or  not,  or  had  been  such  as  the 

YOL.L  P  Court 
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1849.  Court  would  sanction,  if  it  had  been  applied  to;  and  if 
it  turned  out  on  enquiry  to  be  beneficial,  those  who  had 
irr^ularly  incurred  the  expenditure,  and  therefore  oe^ 
casioned  the  necessity  of  the  enquiry,  would  have  had 
to  pay  the  costs  of  it  But  how  can  I  do  that,  when  I 
find  the  expenditure  has  been  uniformly  made  with  the 
concurrence  of  the  Master,  and  that  there  has  beea 
nothing  to  lead  the  parties  to  suppose  they  were  guil^ 
of  any  irreguUrity  ? 

Another  alleged  irregularity,  is  one  that  I  think  I 
cannot  deal  with  in  any  shape.    In  this  case,  there  is  an 
hieiress-at-law  an  infant,  without  any  legal  or  testamentary 
guardian.   The  father  died,  leaving  her  with  her  motiier, 
under  whose  care  she  has  been  always  living,  and  the 
mother  employs  her  own  solicitor  to  manage  her  own 
affairs;  and,  with  the  concurrence  and  knowledge  of  the 
mother,  the  solicitor  appears  in  the  lunacy  as  the  solicitor 
of  the  heiress^t-law.     Then  it  is  said  that  all  that  has 
passed  under  this  lunacy  is  to  go  for  nothing,  because  there 
was  no  testamentary  or  legal  guardian  to  protect  the  in- 
terest of  this  heiress-at-law  and  next  of  kin.    The  Court 
does  not,  however,  require  the  heir-at-law  and  next  of 
kin  to  be  in  attendance  for  the  protection  of  their  own 
interests,   but  to  furnish  information  to  the  Court  to 
enable  it  the  better  to  attend  to  and  protect  the  interests 
of  the  lunatic.     If  I  were  to  lay  down  a  rule,  that  no 
infant  heir-at-law  should  be  brought  here  without  a 
testamentary  or  a  legal  guardian  being  appointed  by 
the  Court  of  Chancery,  the  next  question  would  be, 
who  is  to  pay  the  costs  of  that  attendance  ?    Not  the 
lunatic's  estate  —  for  that  would  be  any  thing  but  bene- 
ficial to  the  lunatic.     I  cannot  call  on  the  infant,  or  those 
in  the  interest  of  the  infant,  to  bear  the  expense  of  pro- 
curing^ the  appointment  of  a  guardian,  if  not  required  for 
other  purposes,  merely  to  enable  the  in&nt  to  appear  m 
heir-at-law.    I  asked  what  authori^  there  was,  or  what 

means 
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tftere  wodld  be»  For  procuring  the  attendance  of  1949; 
tbe  infant  heir  when  there  was  no  l^al  guardian  ap- 
pointed, bnt  I  received  no  answer  to  the  question.  It 
ia  tme  that  when  an  infant  is  sued  in  this  Court,  the 
Goart  has  the  means  of  appointing  some  person  to  protect 
Us  interests ;  but  there  is  not  that  process  for  the  heir-at- 
knr  in  lunacy.  Whatever  may  be  held  to  be  the  rule  * 
when  the  case  occurs,  the  quesdon  here  is,  the  heiress- 
at4aw,  by  her  mother's  attorney,  having  appeared  be- 
fiite  the  Master,  whether  all  these  proceedings  are  to 
be  treated  as  void  and  good  for  nothing,  bemuse  the 
heiress^t-law  had  not  a  regular  guardian  appointed,  and 
■o  person  strictly  authorised  to  act  for  her.  In  matters 
of  lunacy,  as  this  matter  stands,  I  cannot  hdd  that  any. 
offisnce  has  been  committed  by  the  solicitor  acting  under 
tiie  authority  of  the  mother,  or  that  the  proceedings  are 
t(^  be  set  aside,  n6t  because  nobody  appeared  for  the 
bdress-at-law,  or  that  the  heiress-at^law  did  not  in  fact 
attend  the  Master,  but  because  so  attending  there  was 
no  testamentary  guardian  or  guardian  appointed  by  this 
Court  legally  to  look  after  the  infant's  interest 

His  Lordship  then  referred  to  the  allegation,  that 
nothing  had  been  done  to  increase  the  income  of  the 
lunatic's  estate;  and,  after  stating  that  this  had  been 
satisfactorily  explained  by  the  expenditure  incurred  in 
improving  the  property  with  the  sanction  of  the  Master, 
prooeeded  as  follows :  -^ 

If  there  had  been  any  improper  items  oV  fraud  in  the 
accounts  sought  to  be  reopened,  that  would  be  a  good 
reason  for  a  special  reference  to  the  Master  to  enquire 
into  the  matter ;  but,  as  I  understand,  there  is  nothing 
bat  a  general  inference  drawn  from  the  supposed  mis- 
conduct of  those  who  have  the  management  of  the  estate 
befiure  the  Master.    If  there  are  corrections  to  be  made 
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1849.  in  the  acconnts^  arising  out  of  accidental  errors  in  taking 
those  accounts  before  the  Master,  it  is  quite  open  to  the 
parties  to  bring  that  case  forward  as  a  ground  for  farther 
enquiry  and  correction  if  necessary ;  butt  on  the  present 
petition,  connected  as  it  is  with  unfounded  charges  of 
gross  misconduct,  and  complaining  of  the  accounts 
merely  as  consequential,  even  if  there  had  been  facts 
much  stronger  than  there  are,  it  would  have  been  im* 
possible  for  me  to  open  the  accounts  in  the  mode  pro- 
posed. Without,  therefore,  precluding  the  parties  from 
bringing  forward  any  case  which  the  circumstances  may 
justify,  as  to  any  particular  items  in  the  accounts,  I  do 
not  think  it  is  expedient  or  proper,  on  thb  petition,  to 
make  any  such  Order  as  that  which  is  asked. 

The  Order  I  shall  make  is,  to  dismiss  the  petition  with 
costs,  so  far  as  it  impeaches  the  conduct  of  the  Committees 
and  prays  for  their  discharge ;  and  to  direct  a  reference 
to  the  Master  to  approve  of  a  proper  scheme  for  the  man- 
agement of  the  estate,  and  to  approve  of  a  scheme  for 
the  residence,  care,  and  comfort  of  the  lunatic 


AprU  28.  In  the  Matter  of  G  A  WAN  TAYLOR,  a  Lunatic, 

AND 

In  the  Matter  of  "  The  YORK  and  NORTH  MID- 
LAND Railway  {Bridlington  Branch)  Act,  1845,*^ 
and  <*  The  Lands  Clauses  Consolidation  Act,  1845.^ 

The  costs  oo  HPHE  Petitioners  in  this  case,  who  were  the  Com-- 

^*^°^  to*  mittees  of  the  person  and  estate  of  the  Lunatic,  act- 

the  Master  as   ing  under  the  authority  of  the  above  mentioned  Acts,  had 
to  the  pro-  ^        , 

prietjofa  entered 

sale  of  part  of  the  lunatic's  estate  to  a  Railway  Company,  ordered  to  be  paid  by  the 
Company  under  the  80tfa  section  of  **  The  Lands  Clauses  Consolidatkm  Act»  1846/ 
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entered  into  a  contract,  dated  the  Slst  May  1846»  with        1849. 
the  York  and  Nm-th  Midland  Railway  Company,  for  the     ^"^"^^/"^ 
sale  to  the  Company  ofcertain  land,  part  of  the  fee  simple      Tatlor. 
estate  of  the  Lunatic,  for  the  sum  of  212/.    In  November 
1848,  they  presented  a  petition  for  the  investment  of 
the  purchase-money ;  but  the  Lord  Chancellor  then  ex- 
pressed his  opinion  that  it  was  necessary  to  have  a  refer- 
ence to  the  Master  to  enquire  whether  the  contract  was 
proper  and  beneficial,  regard  being  had  to  the  authority 
given  by  the  said  acts,  and  his  Lordship  made  an  order 
accordingly. 

On  the  Srd  "February  1849,  the  Master  reported  in 
favour  of  the  contract,  and  the  object  of  the  present  pe- 
tition was; — to  confirm  this  report;  that  the  Petitioners 
might  be  at  liberty  to  convey ;  for  the  payment  of  cer- 
tain interest  on  the  purchase-money  due  by  the  Com- 
pany; for  the  investment  of  the  money,  and  of  all 
accumulations;  and  that  the  costs  of  the  Petitioners 
of  and  incidental  to  the  conveyance,  and  investigation, 
deduction,  and  verification  of  title,  and  of  obtaining  and 
prosecuting  the  reference,  and  of  the  petition,  and  the 
order  to  be  made  thereon,  might  be  taxed  and  paid  to 
the  Petitioners  by  the  Company. 

The  80th  section  of  <*  The  Lands  Clauses  Consolida- 
tion Act,  1845"  (8  Vict.  c.l8.)»  provides,  that  «<in  all 
cases  of  monies  deposited  in  the  Bank  under  the  pro^ 
visions  of  this  or  the  special  act,  or  any  act  incorporated 
therewith,  except  &c.,  it  shall  be  lawful  for  the  Court  of 
Chancery  in  Englandj  or  the  Court  of  Exchequer  in 
Ireland^  to  order  the  costs  of  the  following  matters,  in- 
eluding  therein  all  reasonable  charges  and  expenses 
incident  thereto,  to  be  paid  by  the  promoters  of  the 
undertaking;  (that  is  to  say,)  the  costs  of  the  purchase 
,or  taking  of  the  lands,  or  which  shall  have  been  in- 
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1849.  curred  in  conseqa^ce  thereof,  other  Abu  such  eosfs  as 
are  herein  otherwise  provided  for,  and  the  costs  of  die 
investment  of  such  monies  in  government  or  real  se- 
curities, and  of  the  re-investment  thereof  in  the  pur* 
chase  of  other  lands,  and  also  the  costs  of  obtaining  the 
proper  orders  for  any  of  the  purposes  aforesaid,  and  of 
the  orders  for  the  payment  of  the  dividends  and  interest 
of  the  securities  upon  which  such  monies  shall  be  in- 
vested, and  for  the  payment  out  of  Court  of  the  prin- 
cipal of  such  monies,  or  of  the  securities  whereon  die 
same  shall  be  invested,  and  of  all  proceedings  relatiog 
thereto,  except  such  as  are  occasioned  by  litigation  be- 
tween adverse  claimants." 

Mr.  J.  J.  H.  Humphreysj  in  support  of  the  petition, 
stated  that  the  only  question  was  as  to  the  costs  occa- 
sioned by  the  reference  to  the  Master,  and  whether  they 
fell  within  the  terms  of  the  80th  section  of  <*  The  Lands 
Clauses  Consolidation  Act,  1845."  He  contended  that 
they  were  costs  in  consequence  of  the  purchase,  and, 
therefore,  clearly  within  the  terms  of  that  section. 

Mr.  Prior,  for  the  Railway  Company,  contrd^  sub- 
mitted that  it  was  not  intended  by  the  section  in  ques- 
tion, to  fix  the  Company  with  the  costs  of  a  proceeding, 
arising  out  of  the  position  of  committees  in  reference  to 
a  lunatic. 

Uie  Lord  Chancellor  (without  calling  for  a  reply) 
said,  that  it  was  quite  clear  that  the  Company  must  pay 
the  costs  in  question,  the  reference  to  the  Master  being 
an  expense  in  consequence  of  the  purchase,  and  as  such 
within  the  terms  of  the  section  referred  to.  His  Lord- 
ship then  observed,  that  it  would  be  necessary  to  keq> 
the  Company  before  the  Court,  with  a  view  to  any 
future  investment  of  the  money  that  might  be  reqnirec^ 

and 
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and  therefore  ordered  that  the  purchase-money  should  1849. 
be  invested  in  consok,  to  be  carried  to  the  joint  ac- 
count of  the  Committee  of  the  estate  of  the  Lunatic  and 
the  Railway  Company,  the  accumulations  to  be  invested 
in  like  manner,  and  the  interest  and  costs  to  be  paid 
by  the  Railway  Company,  as  prayed  by  the  petition. 


ATTORNEY-GENERAL  v.  MUNRO.  May  4. 

nnHE  question  in  this  case  was,  whether  the  Re-  The  general 
spondent,  in  an  appeal  to  the  Lord  Chancellor,  the  purposes 
was  entided,  in  the  taxation  of  costs  ordered  to  be  paid  of  taxation  as 
to  him,  to  the  extra  costs  occasioned  by  the  employ*  and  party, 

ment  of  a  third  counsel  on  the  appeal.  only  two  coun- 

'^'^  sel  can  be 

allowed  as 
This  cause  was  originally  heard  by  the  Vice-Chancellor  ^^^^ 
Knight  Bruce^  when  a  decree  was  made  in  conformity  wUl  not  be  de- 
with  the  prayer  of  the  Plaintiff's  Information.    The  De-  g^t  Sdi 
fendant,  being  dissatisfied,  appealed,  and  the  decree  was  very  special 
affirmed  with  costs,  to  be  paid  by  the  Appellants.     The 
costs  payable  to  the  Respondent  under  this  order  were 
taxed,  and  the  Master  having  allowed  the  several  sums 
which  were  expended  by  reason  of  the  employment  of  a 
third  counsel,  the  Appellants  presented  a  petition  for  a 
review  of  such  taxation  on  that  point  to  his  Honor,  who 
approved  of  the  Master's  finding,  and  dismissed  the 
petition.    The  sum  total  of  the  costs  of  the  appeal  was 
41 321,  and  rather  more  than  half  that  amount  was  occa- 
sioned by  the  allowance  of  the  costs  in  respect  of  the 
third  counsel.     The  Appellants  (the  Defendants  in  the 
Information)  now  appealed  from  his  Honor's  decision. 

Mr.  BM  and  Mr,  Selwyn  in  support  of  the  petition. 
The  general  rule  is  clear,  that  at  the  original  hearing 
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Attobnby 
Oenbral 

r. 
MUNRO. 


the  costs  of  two  counsel  only  are  allowable  on  taxatum; 
Doming  CMege  Case  {a\  Smith  v.  The  Earl  of  Effing^ 
ham.{b)  Where  there  are  special  circarostanoesy  the 
costs  of  three  counsel  will  be  allowed,  as  where  the 
second  Queen's  counsel  had  drawn  the  bill  when  he 
was  without  the  bar ;  Carter  v.  Barnard,  (c) 

Mr.  Russell  and  Mr.  Little^  contra.  There  is  no  such 
rule  as  that  only  two  counsel  are  to  be  allowed  in  tax- 
ation ;  Sharp  v.  Ashbj^  {d\  Nichols  v.  Haslam,  {e)  In 
Moiris  V.  Hunt  {g\  Bayley  J.  observed,  *^  It  seems  to 
me  that  the  Master  ought  in  these  cases  to  exercise  a 
discretion,  which  discretion  must  be  regulated  to  a  cer- 
tain degree  by  the  nature  and  magnitude  of  the  cause,** 
&c.  This  cause  was  one  of  the  greatest  moment  and 
importance,  and  occupied  four  days  and  a  half  in  argu- 
ment, and  the  Master  has  onl}  exercised  his  discretion. 
Even  if  one  of  the  three  counsel  is  to  be  struck  o£^  the 
Appellant  has  no  right  to  select  which,  but  the  Master 
alone  can  adjudicate  upon  that  point. 

The  cases  of  Altornet/^General  v.  The  Drapers?  Com* 
P^^y{^)9  and  Friend  v.  Solly  (i),  were  also  referred  to. 


Mr.  R(dty  in  reply. 

The  Lord  Chancellor. 

There  is  no  question  as  to  the  general  rule,  that, 
for  the  purposes  of  taxation,  only  two  counsel  can  be 
allowed  as  against  an  adverse  party.  The  question 
in  Aitomey^General  v.  The  Drapers^  Compamf  was, 
whether  the  Attorney-General  was  to  be  allowed  his 

own 


{a)  3  Mffl.  ^  Cr.  474. 
(h)  lO^rar.378. 
(c)  16  iSSm.  157. 
(rf)  18  M.  4>  fT.  732. 


{e)  15iSSfm.49. 
fe)  1  Cmy,  544. 
{h)  4^^0.305. 
(0  lO^Mrty.329. 


CASES  IN  CHANCERY. 


SIS 


own  costs  in  addition  to  those  of  two  counsel  who 
appeared  for  him  at  the  hearing,  and  the  Master  of 
the  Rolls  held  that  he  was  so  entitled ;  but  that  does 
not  affect  the  question  in  this  case.  Subsequently,  how- 
ever, in  Smith  v.  The  Earl  of  Effinghamy  the  Master  of 
the  Rolls  laid  it  down  as  a  general  rule  that  two  counsel 
onlj  are  to  be  allowed  on  the  hearing  of  a  cause,  and 
that  the  expense  of  three  is  not  chargeable  on  an 
adverse  party  without  very  sufficient  reasons  being  as- 
signed. Now  is  this  case  such  as  to  form  an  exception  ? 
The  question  is  not  whether  a  party  may  not  employ 
more  than  two  or  as  many  counsel  as  he  pleases,  but 
whether  the  party  who  fails  in  the  suit,  and  is  ordered 
to  pay  the  costs,  ought  to  pay  the  extra  costs  occa- 
sioned by  the  employment  of  more  than  two  counsel.  I 
do  not  say  that  there  may  not  be  cases  where  the  Court 
might  sanction  such  a  course;  but  the  general  rule, 
as  has*^  been  already  stated,  appears  to  me  especially 
applicable  in  this  Court,  because  the  counsel  employed 
below  must  be  the  most  familiar  with  all  the  proceedings 
In  the  cause.  The  case  of  Moms  v.  Hunt  was  a  nisi 
prius  case,  and  is  inapplicable  to  the  point  before  me.  I 
have  always  found,  for  the  purpose  of  argument,  that 
two  counsel  are  sufficient,  and  in  the  House  of  Lords 
no  more  than  that  number  are  allowed  to  be  heard. 
No  doubt  this  is  an  important  case;  but  it  is  not  one 
which  I  think  warrants  the  introduction  of  a  third 
counsel ;  and  I  am  of  opinion  that  great  injustice  and 
injury  would  be  done  to  the  suitor,  if  I  established  a 
precedent  in  the  case  before  me.  The  Taxing  Master 
knows  nothing  of  the  case  except  what  he  sees  on  the 
papers ;  but,  without  an  examination  of  their  contents,  it 
is  impossible  for  him  to  judge  of  the  merits  of  the  ques- 
tion now  brought  before  me.  I  shall,  therefore,  declare 
^hat  only  two  counsel  can  be  allowed^  and  refer  it  back 
to  the  Master  to  review  his  report. 


1649. 


Attorkbt* 

General 

r. 

MUNEO. 
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May5.s.     The    LONDON   and   NORTH-WESTERN  Rail- 
way Company  v.  SMITH* 

The  owner  of  rpHE  68th  section  of  «« The  Lands  Clauses  Consoli- 
req^^for  dation  Act  1845  "  (8  Vict.  c.  18.),  on  the  construc- 

the  purposes  ^Jqu  ^f  which  the  question  in  this  cause  arose,  is  in 
Company,  has  the  following  terms :  —  ^*  V  any  party  shall  be  entitled 
°f/^*^  to  any  compensation  in  respect  of  any  lands,  or  of 
against  the  any  interest  therein,  which  shall  have  been  taken  for, 
pro^nons  of^  ^^  injuriously  affected  by,  the  execution  of  the  works, 
the  68th  sec-  and  for  which  the  promoters  of  the  undertaking  shall 
Lands  Clauses  "^^  ^^^^  made  satisfaction  under  the  provisions  of 
^°*?i!?*^»^°  this  or  the  special  act,  or  any  act  incorporated  there- 
(8  Vict.  with,  and  if  the  compensation  claimed  in  such  case  shall 

S/^'to^°thS  exceed  the  sum  of  50/.,  such  party  may  have  the  same 
his  property  is  settled  either  by  arbitration,  or  by  the  verdict  of  a  jury 

SctwTbT^he  ^^  ^^  ^^^^^  think  fit;  and  if  such  party  desire  to  have 
proximity  of     the  same  settled  by  arbitration,  it  shall  be  lawful  for  him 

to  give  notice  in  writing  to  the  promoters  of  the  under- 
taking of  such  his  desire,  stating  in  such  notice  the 
nature  of  the  interest  in  such  lands  in  respect  of  which 
he  claims  compensation,  and  the  amount  of  the  com- 
pensation so  claimed  therein ;  and,  unless  the  promoters 
of  the  undertaking  be  willing  to  pay  the  amount  of 
compensation  so  claimed,  and  shall  enter  into  a  written 
agreement  for  that  purpose  within  twenty-one  days 
jury  under  the  ^fter  the  receipt  of  any  such  notice  from  any  party  so 
the  68th  sec-  entiUed,  the  same  shall  be  setded  by  arbitration  in  the 
CcTr^ftt  th      naanner  herein  provided ;  or,  if  the  party  so  entitled 

instance  of  as 

the  Company, 

granted  an  injunction,  restraining  him  from  taking  any  proceedings  under  the  notice, 
and,  at  the  same  time,  gave  him  liberty  to  bring  an  action  for  the  purpose  of  trying 
his  right  to  compensation. 


the  railway. 
Where  a 
party  so  cir- 
cumstanced 
had  given 
notice  to  the 
Company 
either  to  pay 
the  amount 
churned  by 
him  for  com- 
pensation, or 
to  summon  a 
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asafiMresaid  desire  to  have  such  qnestion  of  eompen« 
aation  settled  by  jury,  it  shall  be  lawful  for  him  to 
give  notice  in  writing  of  such  bis  desire  to  the  pro* 
moters  of  the  undertaking,  stating  such  particulars 
as  aforesaid ;  and,  unless  the  promoters  of  the  under- 
taking be  willing  to  pay  the  amount  of  compensation 
so  claimed,  and  enter  into  a  written  agreement  fat 
that  purpose,  they  shall,  within  twenty-one  days  after 
the  receipt  of  such  notice,  issue  their  warrant  to  the 
sheriff  to  summon  a  jury  for  settling  the  same  in  the 
manner  herein  provided,  and  in  de&ult  thereof,  they 
shall  be  liable  to  pay  to  the  par^  so  entitled  as  afore* 
said  the  amount  of  compensation  so  claimed,  and  the 
same  may  be  recovered  by  him  with  costs  by  action  in 
any  of  the  superior  courts." 

The  London  and  Nortk  Western  Railway  Company, 
having  under  their  act  power  to  carry  their  railway  across 
Bartholomew  Street  in  Birmingham^  could  only  effect 
this  object  in  such  a  manner  as  permanently  to  stop  up 
the  passage  along  that  street,  whereby  the  communica* 
tion  between  the  portions  of  the  street  so  divided  was 
interrupted*  It  accordingly  became  necessary  to  divert 
and  carry  the  street  parallel  to'  their  line  of  railway 
into  a  certain  other  street  called  Canal  Street.  Th^ 
premises  of  the  defendant  were  in  Bartholomem  Street, 
and  at  the  distance  of  126  feet  from  the  boundary  line 
of  the  railway  where  it  intersected  the  street ;  but  they 
were  neither  within  the  limits  of  deviation  nor  mentioned 
m  the  books  of  reference,  nor  required  for  the  purposes 
of  the  railway.  On  the  allegation,  however,  that  they 
were  **  injuriously  affected  "  within  the  meaning  of  the 
68th  section  of  *^  The  Lands  Clauses  Consolidation 
Act  1845"  by  the  execution  of  the  Company's  works, 
the  Defendant  served  the  Company  with  notice  under 
that  section  of  his  claim  to  a  sum  of  SOOOL  by  way  of 

compensation 
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compensation  in  respect  of  the  premises,  and  tbat^  un* 
less  the  Company  were  willing  to  pay  the  amount  so 
daimedy  or  should  enter  into  a  written  agreement  for 
that  purpose  within  twenty-one  days  after  the  receipt 
of  the  notice ;  then  that  it  was  his  desire  that  the 
amount  of  compensation  to  be  paid  to  him  should  be 
settled  by  a  jury  according  to  the  provisions  of  the  act; 
and  if  the  Company  failed  to  pay  the  sum  claimed,  or  to 
enter  into  such  written  agreement,  then  the  Company 
were  required,  within  twenty-one  days  after  receipt  of 
the  notice,  to  issue  their  warrant  to  the  sheriff  to  sum- 
mon a  jury  for  settling  the  amount  of  compensation. 


The  Company,  conceiving  that  the  Defendant  was  not 
entitled  to  any  compensation,  declined  to  summon  a 
jury,  and  filed  their  bill,  charging  that  there  was  no 
provision  in  any  act  of  parliament  by  virtue  of  which  it 
could  be  determined,  whether  the  Defendant  was  or 
not  entitled  to  any  compensation,  and  that  such  question 
could  not  be  determined  without  the  aid  of  a  court  of 
equity ;  and  praying  that  it  might  be  declared  that  the 
Defendant  was  not  entitled  to  any  compensation  in 
respect  of  the  premises,  and,  if  necessary,  that  an  issue 
might  be  directed  to  try,  or  that  it  might  otherwise 
be  ascertained  under  the  direction  of  the  Court,  whe- 
ther the  premises  of  the  Defendant  had  been  injuri- 
ously afiected  by  the  construction  of  the  railway  and 
works;  and  that  the  Defendant  might  be  restrained 
from  taking  any  proceedings  whatever  against  the  Plain* 
tiffs,  under  or  pursuant  to  his  notice,  and  in  particular 
from  taking  any  proceedings  to  compel  the  Plaintiffs 
to  issue  their  warrant  to  the  sheriff,  to  summon  a  jury 
to  settle  the  amount  of  compensation  claimed  by  him ; 
and  also  from  bringing  any  action,  or  taking  any  pro- 
ceedings at  law  against  the  Plaintiffs,  to  recover  the 
aaid  sum  of  2000/. 

The 
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The  Vice-Chancellor  o(  England  having,  on  the  S6th        1849. 
jlpril  1849,  refused  the  Plaintiflb'  motion  for  an  injuno   -^1^7^^!^ 
tion,  they  now  moved,  by  way  of  appeal^  from  tl^at  order,    and  Ndarii* 

WsSTBEIt 

^  HI  •        Railway 

Mr.  Beihell  and  Mr.  Speedy  m  support  of  the  appeal      Gbmpany 

motion.  The  question  is,  whether  the  Defendant  is  flJ!l|| 
entitled  to  put  the  machinery  of  the  68th  section  in 
force  against  the  Company.  The  jury  may  be  quite 
competent  to  ascertain  damages  for  an  injury  where  it 
is  admitted  to  exist;  but  in  this  case  there  b  the  pre* 
liminary  question,  whether  the  Defendant  is  entitled  to 
any  damages  at  all,  —  in  fact,  whether  the  lands  of  the 
Defendant  are  injuriously  affected  within  the  meaning  of 
the  68th  section  of  *^  The  Lands  Clauses  Consolidation 
Act,''  and  this  question  must  be  first  ascertained.  It  is 
submitted,  that  the  injury  must  be  direct  and  imme* 
diate.  The  68th  section  applies  only  to  persons  whose 
lands  have  been  actually  taken  or  injured,  not  to  con- 
sequential detriment,  such  as  is  here  alleged.  The  case 
of  The  Queen  v.  The  Lancaster  and  Preston  Junction 
Mailway  Company  {a)  decides  that  the  jury  can  find 
such  a  fact  as  no  damage :  but  the  Plaintiffs  deny  the 
Defendant's  right  to  recover  any  compensation  at  all, 
and  the  jury,  if  summoned,  would  have  no  power  to 
determine  that  question,  which  would  be  waived  by 
the  Company  proceeding  in  the  alternative  of  the  De- 
fendant's notice  to  summon  a  jury. 

They  referred  to  a  recent  case  of  The  South  Western 
Railway  Company  v.  Coward  (before  the  Lord  Chancellor, 
but'  not  reported),  as  precisely  in  point,  and  in  favour 
of  the  present  application. 

Mr.  MalinSf  Mr.  Metcalfe^  and  Mr.  Phipson^  contrd. 
Under  the  68th  section  of  ^^  The  Lauds  Clauses  Consoli- 
dation 

t    (a)  6  Q.  B.  Rep.  759.  . 
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I64;8i  Astion  Acts"  the  PlftiDtifi  are  bound  to  summon  a  jury 
'rl^^C^'lgf  to  assess  the  damage  done  to  the  Defendant,  whose  pro- 
and  NoETH*  petty  is  undoubtedly  injured  by  the  works  of  the  Com- 
j^j^^J'  pany :  The  Queen  v.  The  Eastern  Counties  Railway  Com^ 
Compeoy  pat^  (a)  The  objection  tak^n  by  the  Piaintifis,  that 
ft^yy^  this  would  be  an  admission  of  the  D^sndantTs  right  to 
compensation,  cannot  be  sustamed,  for  the  jury  might 
find  there  is  no  damage^  and  then  the  case  would  be  at 
an  end ;  or,  if  they  find  that  there  is  damage,  the  ques- 
tton  of  the  Defendant/s  right  to  receive  compensation 
for  that  damage,  would  still  be  open  to  be  tried  by  an 
action  at  law.  The  Act  of  parliament  gives  the  De- 
fimdanta  legal  remedy ;  and  this  Court  will  not  interfere 
with  that,  unless  the  facts  of  the  case  raise  some  equi^ 
table  question :  Pirn  v.  Wilson,  (b)  As  the  Company 
are  not  exceeding  their  authority  no  action  will  lie 
agamst  them :  Botdton  v.  Crowther.  {e)  The  Defendant 
was  bound  to  follow  the  mode  of  proceeding  pointed 
out  by  the  Act,  {Thicknesse  ▼•  The  Lancaster  Canal 
CompaM/{d) ),  which,  in  feet,  deprives  him  of  the  right 
which  he  otherwise  would  have  had  to  compel  the 
summoning  of  a  jury  by  mandamus,  as  the  Court  of 
Queen's  Bench  never  grants  a  mandamus  where  any 
other  remedy  exists.  Looking  at  the  question  as  one 
of  convenience  and  of  regularity  of  proceeding,  it 
would  be  much  better  to  summon  the  jury  first,  and 
then  bring  the  action  if  necessary,  than  to  bring  an 
action  in  the  first  instance. 

The  Lord  Chancellor  (without  calling  for  a  reply). 
It  would  have  been  a  very  inconvenient  thing,  that 
those  whose  duty  it  was  to  administer  equity  in  this 
Court,  when  these  questions  first  arose,  should  have 
Repudiated  the  jurisdiction,  and  have  left  the  parties  to 

their 

(a)  2Q.B.Eep.Wr.  (c)  2  B.  ^  C.  70S. 

(b)  2  PhU.  653.  (lO  4  ilf.  4-  W.  472. 
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and  therefore  ordered  that  the  purchase-money  should        1849. 

be  invested  in  consols,  to  be  carried  to  the  joint  ao- 

ooont  of  the  Committee  of  the  estate  of  the  Lunatic  and 

the  Railway  Company,  the  accumulations  to  be  invested 

in  like  manner,  and  the  interest  and  costs  to  be  paid 

by  the  Railway  Company,  as  prayed  by  the  petition* 


ATTORNEY-GENERAL  v.  MUNRO.  May  4. 

^  I^HE  question  in  this  case  was,  whether  the  Re-  The  general 
**'    spondent,  in  an  appeal  to  the  Lord   Chancellor,  the^purpoies 

^vas  entided,  in  the  taxation  of  costs  ordered  to  be  paid  of  taxation  as 

between  oartv 
to  him,  to  the  extra  costs  occasioned  by  the  employ-  and  party, 

nnent  of  a  third  counsel  on  the  appeal.  onlytwocoun- 

"^  ^  sel  can  be 

allowed  as 

This  cause  was  oriinnally  heard  by  the  Vice-Chancellor  •S""*^  "^*^ 
^^   .  ^        J  J  ^      verse  party, 

-^Knigkt  Bruce^  when  a  decree  was  made  in  conformity  will  not  be  de- 

iththe  prayer  of  the  Plaintiff's  Information.    TheDe-  S^tSdb- 

ndant,  being  dissatisfied,  appealed,  and  the  decree  was  very  special 

^^Armed  with  costs,  to  be  paid  by  the  Appellants.     The 


payable  to  the  Respondent  under  this  order  were 
,  and  the  Master  having  allowed  the  several  sums 
hich  were  expended  by  reason  of  the  employment  of  a 
'^ird  counsel,' the  Appellants  presented  a  petition  for  a 
^^review  of  such  taxation  on  that  point  to  his  Honor,  who 
approved  of  the  Master's  finding,  and  dismissed  the 
petition.    The  sum  total  of  the  costs  of  the  appeal  was 
41SiL,  and  rather  more  than  half  that  amount  was  occa- 
sioned by  the  allowance  of  the  costs  in  respect  of  the 
third  counsel.     The  Appellants  (the  Defendants  in  the 
Information)  now  appealed  from  his  Honor's  decision. 

Mr.  BoU  and  Mr.  Selwyn  in  support  of  the  petition. 
The  general  rule  is  dear,  that  at  the  original  hearing 

P  4  the 
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the  costs  of  two  counsel  only  are  allowable  on  taxation; 
Downing  College  Case  (a),  Smith  v.  The  Earl  of  Effing- 
ham, {b)  Where  there  are  special  circumstances,  the 
costs  of  three  counsel  will  be  allowed,  as  where  the 
second  Queen's  counsel  had  drawn  the  bill  when  he 
was  without  the  bar ;  Carter  v.  Barnard,  (c) 

Mr.  Russell  and  Mr.  Little^  contra.  There  is  no  such 
rule  as  that  only  two  counsel  are  to  be  allowed  in  tax- 
ation ;  Sharp  v.  Ashby  (d),  Nichols  v.  Haslam^  (e)  In 
Motris  V.  Htmt  (g),  Bayley  J.  observed,  *^  It  seems  to 
me  that  the  Master  ought  in  these  cases  to  exercise  a 
discretion,  which  discretion  must  be  regulated  to  a  cer- 
tain degree  by  the  nature  and  magnitude  of  the  cause,** 
&c»  This  cause  was  one  of  the  greatest  moment  and 
importance,  and  occupied  four  days  and  a  half  in  argu- 
ment, and  the  Master  has  onl^  exercised  his  discretion. 
Even  if  one  of  the  three  counsel  is  to  be  struck  oS^  the 
Appellant  has  no  right  to  select  which,  but  the  Master 
alone  can  adjudicate  upon  that  point. 

The  cases  of  Attomey-General  v.  The  Draper^  Com^ 
P^m/  (^)i  And  Friend  v.  SoUy  (i ),  were  also  referred  to. 


Mr.  Boltj  in  reply. 

T7ie  Lord  Chancellor. 

There  is  no  question  as  to  the  general  rule,  tbatf 
for  the  purposes  of  taxation,  only  two  counsel  can  be 
allowed  as  against  an  adverse  party.  The  questioQ 
in  Mtomey'-General  v.  The  Drapers^  Company  was» 
whether  the  Attorney-General  was  to  be  allowed  his 

own 


(fl)  3  Myl.  ^  Cr.  474. 
(b)  lOBeav.StB. 
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(O  12  3f.  4- fP.  732. 


(e)  15iSirm.49. 
fe)  iai«y,544. 
<^)  ^Beav.ZQ^. 
(0  \0Beao.^9. 


CASES  IN  CHANCERY. 


215 


own  costs  in  addition  to  those  of  two  counsel  who 
appeared  for  him  at  the  hearing,  and   the  Master  of 
the  Rolls  held  that  he  was  so  entitled ;  but  that  does 
not  affect  the  question  in  this  case.    Subsequently,  how- 
ever, in  Smith  v.  The  Earl  of  Effingham^  the  Master  of 
the  Rolls  laid  it  down  as  a  general  rule  that  two  counsel 
only  are  to  be  allowed  on  the  hearing  of  a  cause,  and 
that  the  expense  of  three  is  not  chargeable  on  an 
adverse  party  without  very  sufficient  reasons  being  as- 
signed.   Now  is  this  case  such  as  to  form  an  exception  ? 
The  question  is  not  whether  a  party  may  not  employ 
more  than  two  or  as  many  counsel  as  he  pleases,  but 
^bether  the  party  who  fails  in  the  suit,  and  is  ordered 
^    pay  the  costs,  ought  to  pay  the  extra  costs  occa- 
siOQed  by  the  employment  of  more  than  two  counsel.    I 
do  not  say  that  there  may  not  be  cases  where  the  Court 
'^'Sbt  sanction  such  a  course;    but  the  general   rule, 
^    has*]  been  already   stated,  appears  to  me  especially 
applicable  in  this  Court,  because  the  counsel  employed 
belo^^  must  be  the  most  familiar  with  all  the  proceedings 
^n   the  cause.     The  case  of  Moms  v.  Hunt  was  a  nisi 
P**ius  case,  and  is  inapplicable  to  the  point  before  me.   I 
"^^«  always  found,  for  the  purpose  of  argument,  that 
^^o    counsel  are  sufficient,  and  in  the  House  of  Lords 
^^    xmore  than  that  number  are  allowed  to  be  heard. 
^^  c]oubt  this  is  an  important  case ;  but  it  is  not  one 
^hicli   I  think  warrants  the  introduction  of  a  third 
f^^v^sel ;  and  I  am  of  opinion  that  great  injustice  and 
'^jury  would  be  done  to  the  suitor,  if  I  established  a 
P'^Ocdent  in  the  case  before  me.    The  Taxing  Master 
^^^^^8  nothing  of  the  case  except  what  he  sees  on  the 
P^l^^rs;  but,  without  an  examination  of  their  contents,  it 
^ctipossible  for  him  to  judge  of  the  merits  of  the  ques- 
^^  now  brought  before  me.    I  shall,  therefore,  declare 
^^  only  two  counsel  can  be  allowed^  and  refer  it  back 
^  ^tie  Master  to  review  his  report. 


1649. 
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May&.B.     The    LONDON   and    NORTH-WESTERN  Rail- 
way Company  v.  SMITEL 

The  owner  of  rpHE  68th  section  of  «  The  Lands  Clauses  Consoli- 
req^^for  dation  Act  1845  "  (8  Fid.  c.  18.),  on  the  construc- 

the  purposes     ^Jqji  Qf  ^hJch  the  question  in   this  cause  arose,  is  in 

of  a  Railway  ,  ^ 

Company,  has  the  following  terms :  —  ^'  If  any  party  shall  be  entitled 

^^^as  '^   *"y  compensation  in   respect  of  any  lands,  or  of 

against  the  any  interest  therein,  which  shall  have  been  taken  for, 

pro^^ns  of^  ®^  injuriously  affected  by,  the  execution  of  the  works, 

the  68th  sec-  and  for  which  the  promoters  of  the  undertaking  shall 

tinn  ftf**  THa 

Lands  Clauses  ^^'^  ^^^^  made  satisfaction  under  the  provisions  of 
A°°*il!f*^»°°  this  or  the  special  act,  or  any  act  incorporated  there- 
(8  hct.    '       with,  and  if  the  compensation  claimed  in  such  case  shall 

ai/^  a°°thS  ®*^^^  ^^^  ^"°^  ^^  ^^^>  ^"^^  party  may  have  the  same 
his  property  is  settled  either  by  arbitration,  or  by  the  verdict  of  a  jury 

SctwTby^e'  *^  ^^  ^^^'  think  fit;  and  if  such  party  desire  to  have 
proximity  of     the  same  settled  by  arbitration,  it  shall  be  lawful  for  him 

to  give  notice  in  writing  to  the  promoters  of  the  under- 
taking of  such  his  desire,  stating  in  such  notice  the 
nature  of  the  interest  in  such  lands  in  respect  of  which 
he  claims  compensation,  and  the  amount  of  the  com- 
pensation so  claimed  therein ;  and,  unless  the  promoters 
of  the  undertaking  be  willing  to  pay  the  amount  of 
compensation  so  claimed,  and  shall  enter  into  a  written 
agreement  for   that  purpose  within   twenty-one   days 

jury  under  the  after  the  receipt  of  any  such  notice  from  any  party  so 
provisions  of  i  ■»  ^  »-      ¥ 

the  68th  sec-    entitled,  the  same  shall  be  settled  by  arbitration  in  the 

Co"  rf'^t  th      manner  herein  provided ;  or,  if  the  party  so  enUtled 

instance  of  as 

the  Company, 

granted  an  injunctioD,  restraining  him  from  taking  any  proceedings  under  the  notice* 
and,  at  the  same  time,  gave  him  liberty  to  bring  an  action  for  the  purpose  of  trying 
his  right  to  compensation. 


the  railway. 
Where  a 
party  so  cir- 
cumstanced 
had  given 
notice  to  the 
Company 
either  to  pay 
the  amount 
claimed  by 
him  for  com- 
pensation, or 
to  summon  a 
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tfis  aforesaid  desire  to  have  such  qaestion  of  oompen* 

nation  settled  by  jury,  it  shall  be  lawful  for  him  to 

£ive  notiGe  in  writing  of  such  his  desire  to  the  pro* 

loioters  of   the  undertaking,    stating  such   particulars 

^tt  aforesaid ;  and,  unless  the  promoters  of  the  under- 

't^ii^  be  willing  to  pay  the  amount  of  compensation 

60  daimed,  and  enter  into  a  written  agreement  for 

that  purpose,  they  shall,  within  twen^-one  days  after 

die  receipt  of  such  notice,  issue  their  warrant  to  the 

sbmff  to  summon  a  jury  for  settling  the  same  in  the 

maimer  herein  provided,  and  in  default  thereof,  they 

shall  be  liable  to  pay  to  the  party  so  entitled  as  afore- 

^d  the  amount  of  compensation  so  claimed,  and  the 

"*me  may  be  recovered  by  him  with  costs  by  action  in 

•'^y  of  the  superior  courts/' 

l^he  I/mdon  and  North  Western  Railway  Company, 

'^▼ing  under  their  act  power  to  carry  their  railway  across 

^^^^^Huikmufw  Street  in   Birmingham^  could  only  effect 

^^  object  in  such  a  manner  as  permanently  to  stop  up 

^^    passage  al<nig  that  street,  whereby  the  communica* 

^^E^vi.  between  the  portions  of  the  street  so  divided  was 

^^^Trupted*     It  accordingly  became  necessary  to  divert 

^*^4  carry  the  street  parallel  to  their  line  of  railwi^ 

^^to  a  certain  other  street  called   Carnal  Street.    Tht 

Y^^^emises  of  the  defendant  were  in  Bariholomen  Street^ 

^^^A  at  the  distance  of  126  feet  from  the  boundary  line 

^^  the  railway  where  it  intersected  the  street ;  but  they 

^ere  neither  within  the  limits  of  deviation  nor  mentioned 

Ml  the  books  of  reference,  nor  required  for  the  purposes 

^  the  railway.     On  the  allegation,  however,  that  they 

Vere  *^  injuriously  affected ''  within  the  meaning  of  the 

Wth  section  of  ^  The   Lands  Clauses  Consolidation 

Act  1845  ^  by  the  execution  of  the  Company's  works, 

the  Defendant  served  the  Company  with  notice  under 

that  section  of  hb  claim  to  a  sum  of  80002.  by  way  of 

compensation 
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compensation  in  respect  of  the  premises,  and  that»  un« 
less  the  Company  were  willing  to  pay  the  amount  so 
claimed^  or  should  enter  into  a  written  agreement  for 
that  purpose  within  twenty-one  days  after  the  receipt 
of  the  notice ;  then  that  it  was  his  desire  that  the 
amount  of  compensation  to  be  paid  to  him  should  be 
settled  by  a  jury  according  to  the  provisions  of  the  act; 
and  if  the  Company  failed  to  pay  the  sum  claimed,  or  to 
enter  into  such  written  agreement,  then  the  Company 
were  required,  within  twenty-one  days  after  receipt  of 
the  notice,  to  issue  their  warrant  to  the  sheri£P  to  sum- 
mon a  jury  for  settling  the  amount  of  compensation. 


The  Company,  conceiving  that  the  Defendant  was  not 
entitled  to  any  compensation,  declined  to  summon  a 
jury,  and  filed  their  bill,  charging  that  there  was  no 
provision  in  any  act  of  parliament  by  virtue  of  which  it 
could  be  determined,  whether  the  Defendant  was  or 
not  entitled  to  any  compensation,  and  that  such  question 
could  not  be  determined  without  the  aid  of  a  court  of 
equity;  and  praying  that  it  might  be  declared  that  the 
Defendant  was  not  entitled  to  any  compensation  in 
respect  of  the  pi*emises,  and,  if  necessary,  that  an  issue 
might  be  directed  to  try,  or  that  it  might  otherwise 
be  ascertained  under  the  direction  of  the  Court,  whe- 
ther the  premises  of  the  Defendant  had  been  injuri- 
ously affected  by  the  construction  of  the  railway  and 
works;  and  that  the  Defendant  might  be  restrained 
from  taking  any  proceedings  whatever  against  the  Plain* 
tiffs,  under  or  pursuant  to  his  notice,  and  in  particular 
from  taking  any  proceedings  to  compel  the  Plaintifi 
to  issue  their  warrant  to  the  sheriff,  to  summon  a  jury 
to  settle  the  amount  of  compensation  claimed  by  him ; 
and  also  from  bringing  any  action,  or  taking  any  pro- 
ceedings at  law  against  the  Plaintifis,  to  I'ecover  the 
aaid  sum  of  2000/. 

The 
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'JHhc  Vice-Cbancellor  o( England  having,  on  the  S6th        1849. 

Az^wHl  1849*  refused  the  Plaintiflb'  motion  for  an  injuno   }^y^ 

tK^xx,  tbey  now  moved,  by  way  ofappeal^  from  that  order,    and  Noeth* 

Wbstbiiii 

Railway 

JMr.  Bethell  and  Mr.  S/^^£^,  in  support  of  the  appeal      Gompmy 

motion.     The  question  is,   whether  the  Defendant  is       oJ!^. 

eaeitled  to  put  the  machinery  of  the  68th  section  in 

fbroe  against  the  Company.    The  jury  may  be  quite 

coixipetent  to  ascertain  damages  for  an  injury  where  it 

is  admitted  to  exist;  but  in  this  case  there  is  the  pre* 

UiDuiary  question,  whether  the  Defendant  b  entitled  to 

^^y  damages  at  all,  —  in  fact,  whether  the  lands  of  the 

Defendant  are  injuriously  affected  within  the  meaning  of 

u>e  68th  section  of  *^  The  Lands  Clauses  Consolidation 

A^t^**  and  this  question  must  be  first  ascertained.     It  is 

^^^ixiitted,  that  the  injury  must  be  direct  and  imme* 

°'^'(^«     The  68th  section  applies  only  to  persons  whose 

'^'^^9  have  been  actually  taken  or  injured,  not  to  con- 

'^^ential  detriment,  such  as  is  here  alleged.    The  case 

^   3^  Queen  v.   The  Lancaster  and  Preston  Junction 

-^^^Toxy  Company  {a)  decides  that    the  jury  can  find 

*^^^  a  fact  as  no  damage :  but  the  Plaintiffs  deny  the 

'^'^fendant's  right  to  recover  any  compensation  at  all, 

^*^   the  jury,  if  summoned,  would  have  no  power  to 

^^^termine  that  question,  which  would  be  waived  by 

^^^  Company  proceeding  in  the  alternative  of  the  De* 

^^ndant's  notice  to  summon  a  jury. 

They  referred  to  a  recent  case  of  The  South  Western 
"Railway  Company  v.  Coward  (before  the  Lord  Chancellor, 
^^t'  not  reported),  as  precisely  in  point,  and  in  favour 
^  the  present  application. 

Mr.  MaUnsj  Mr.  Metcalfe^  and  Mr.  Phipson^  contrd. 
Under  the  68th  section  of  ^^  The  Lauds  Clauses  Consoli- 
dation 

t    (a)  6  Q.  B.  Rep.  759.  . 
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dalioii  Acts''  the  Plaintifi  are  bound  to  summon  a  jury 
to  assess  the  damage  done  to  the  Defendant,  whose  pro- 
peity  is  undoubtedly  injured  by  the  works  of  the  Conn 
pany :  TTie  Queen  v.  The  Eastern  Counties  Railwaj/  Com' 
pom/,  (a)  The  objection  tak^  by  the  Piaintiflsy  that 
this  would  be  an  admission  of  the  D^sndantTs  right  to 
compensation,  cannot  be  sustained,  for  the  jury  might 
find  there  is  no  damage^  and  then  the  case  would  be  at 
an  end ;  or,  if  they  find  that  there  is  damage,  the  qoea- 
tion  of  the  Defendant/s  right  to  receive  compensation 
for  that  damage,  would  still  be  open  to  be  tried  by  aa 
action  at  law.  The  Act  of  parliament  gives  the  De- 
fendant a  legal  remedy ;  and  this  Court  will  not  interfere 
with  that,  unless  the  facts  of  the  case  raise  some  equi- 
table question :  Pirn  v.  Wilson,  (b)  As  the  Company 
are  not  exceeding  their  authority  no  action  will  tie 
against  them :  Boidton  v.  Crowther.  {e)  The  Defendant 
was  bound  to  follow  the  mode  of  proceeding  pointed 
out  by  the  Act,  {Thicknesse  ▼•  The  Lancaster  Carnal 
Coii^m/{d) ),  which,  in  fact,  deprives  him  of  the  right 
which  he  otherwise  would  have  had  to  compel  the 
summoning  of  a  jury  by  mandamus,  as  the  Court  of 
Queen's  Bench  never  grants  a  mandamus  where  any 
other  remedy  exists.  Looking  at  the  question  as  one 
of  convenience  and  of  regularity  of  proceeding,  it 
would  be  much  better  to  summon  the  jury  first,  and 
then  bring  the  action  if  necessary,  than  to  bring  an 
action  in  the  first  instance. 


The  Lord  Chancellor  (without  calling  for  a  rqply). 
It  would  have  been  a  very  inconvenient  thing,  that 
those  whose  duty  it  was  to  administer  equity  in  tbb 
Court,  when  these  questions  first  arose,  should  have 
tepudiated  the  jurisdiction,  and  have  left  the  parties  to 

their 


(0)  2  0.^.  i7«p.  347. 
(b)  2  PhU.  653. 


(c)  2B.^C.703. 
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their  legal  remedies.    This  Court,  howerer,  thoi^ht  it        18491 
r^t  in  such  cases  to  exercise  a  very  proper  and  wise   tm^i^^^^ 
jurisdiction,  and  one  clearly  within  its  power.     It  was    sad  North* 
expedient  that  such  a  jurisdiction  should  be  assumed       Hidlim' 
over  those  interested  under  the  various  acts  relating  to      Company 
railways,  so  as  to  keep  all  parties  within  the  powers 
which  the  acts  confer.     This  authority  has  been  ex- 
tensively exerted  against  Railway  Companies,  and  even- 
handed  justice  requires  that  a  similar  control  should 
be  applied  to  those  who  are  placed  in  opposition  to 
such  Companies.      In  cases  like  the  present,  the  Act 
gives  certain  definite  rights,  and  of  all  the  rights  that 
an  act  of  parliament  can  give,  there  is  hardly  one  the 
exercise  of  which  may  be  more  oppressive  and  stringent 
than  that  which  is  given  to  a  party  complaining  of  damage^ 
for  to  say,  with  respect  to  a  company  against  whom  a 
perfectly  unjust  claim  is  made  by  way  of  compensation 
for  an  injurious  damage,   that  if  they  do   not  within 
twen^-one  days  take  measures  to  go  before  the  sheriff's 
jury,  they  are  to  be  fixed  with  the  whole  sum  claimed, 
which  they  cannot  afterwards  get  repaid,  is  as  severe  an 
enactment  as  they  can  well  be  subjected  to.     The  only 
way  in  which  it  is  suggested  that  they  can  escape  these 
consequences,  is  to  go  before  a  sheriff 's  jury,  and  incur 
all  the  expense  of  having  the  damages  assessed  for  an 
injury  which  may  not  exist,  and  this,  too,   when,  in 
point  of  fact,  they  may  be  certain  that,  whatever  the 
jury  may  assess  in  the  shape  of  damages,    the  party 
claiming  them  has  no  right  to  receive  them.     Then 
the  next  step,  according  to  the  construction  put  on 
the  Act  by  the  Defendant  (and  which  I  do  not  think 
it  necessary  to  question),  is,  that  an  action  must  be 
brought  by  the  par^  who  has  got  the  verdict  of  the 
sheriff's  jury,  and  then  it  may  at  last  appear  that  the 
Company  are  right,  and  that  the  party  claiming  is 
wrong :  but  to  arrive  at  this  conclusion,  there  will  have 
been  two  proceedings,  the  action  and  the  inquiry  be- 
fore 
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fore  the  sheriff's  jury.    Now  I  do  not  know  whether 
any  compensation  is  recoverable  for  the  costs  and  ex- 
penses of  such  a  proceeding  under  the  Act ;  but  it  is 
no  small  grievance  to  any  company  or  individual  to  be 
dragged  through  a  litigation  which  must  end  in  nothing 
beyond   merely  ascertaining  the  amount  of  damage^ 
without  first  inquiring  whether  any  thing  is  claimable  in 
respect  of  that  damage.      The  provision  in   question 
appears  to  have  been  introduced  for  the  purpose  of 
avoiding  a  mandamus;   but  those  who  introduced  it 
were  not  aware  of  the  whole  extent  or  consequences 
of  what  they  were  doing.      When  a  company  could 
only  be  compelled  to  go  before  a  sheriff  by  a  mandamus, 
the  Court  decided  the  right  to  compensation  on  the 
application  for  the  mandamus.     The  law,  therefore,  as 
it  then  stood,  provided  the  means  by  which  the  pre* 
liminary  question  of  right  might  be  decided  before  the 
question  of  the  amount  of  damage  was   investigated. 
Then  comes  an  Act  of  parliament,  which,  for  the  pur- 
pose of  correcting  a  supposed  evil,   creates  a  much 
greater  one,  by  preventing  the  Company  from  having 
the  means  of  ascertaining  the  preliminary  question  of 
right  before  they  go  to  the  sheriff's  jury  to  assess  the 
amount.     This  state  of  the  statute  law  alone  would  be 
quite  sufficient  to  justify  the  interposition  of  this  Court, 
because  it  would  not  be  just  to  permit  a  party  to  be  in- 
volved in  a  litigation  of  this  kind,  without  first  ascer- 
taining whether  the  right  claimed  does  in  fact  exist.    In 
such  a  state  of  circumstances  the  only  remedy  is  an 
equity  which  applies  to  all  cases  where  a  party  is  sought 
to  be  affected,  as  this  Company  would  be  by  the  pro- 
visions of  the  Act  in  question,  and  entitles  the  party 
aggrieved  to  come  here  for  an  injunction.    The  ground 
for  such  interposition  is,  that  the  party  putting  in  force 
the  power  given  by  the  Act  of  parliament  against  the 
Company  does  not  fall  within  the  description  of  the 

parties 
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parties  entitled  to  exercise  such  powen     To  determine 

Ams  point  the  Court  must  ascertain  the  relative  rights  and 

'labilities  of  the  parties,  and  this  raises  a  legal  question. 

Bei-e    is  a  party  having  a  house  very  likely  to  be  more 

or  less  affected  by  the  works;  these  works^  however,  are 

dir^fc^^ly  authorized  by  the  Act  ofparliament,  but  they  may 

or  lar^^y  not  produce  what  may  be  called  damage  to  the  in* 

di  vid  vial  occupying  the  house.  If  the  Company  are  liable 

to   hira,  it  is  obvious  that  they  are  also  liable  to  all  his 

i^^^S^hours ;  but  the  difference  between  the  injury  to  one 

faotJ3e  and  another  in  the  same  street  must  be  very  small 

BX%€X   c5i£Bcult  to  ascertain,  when  the  case  shall  arise  in 

^'^■oTi  it  may  be  held  that  one  house  is  entitled  to  com- 

P^Hsjation  and  the  next  not.    It  is,  however,  important 

to  diecide  the  general  question,  which  is  clearly  a  question 

^^  l^^^,  and  consequently  one  which  this  Court  ought  not 

to  c3  etermine.    But  this  Court  must  decide  on  the  present 

"lotion  one  way  or  the  other,  or  refuse  the  injunction  alto- 

B^^l^cr;  it  must  either  refuse  to  interfere,  which  it  would 

'^ot  fee  just  to  do,  or,  in  order  to  interfere  with  propriety^ 

1^  nr^ust  know  what  the  right  is,  that  is  to  say,  the  Com- 

P&Ki^y  coming  here  for  an  injunction,  must  be  placed  in 

^^  3ame  situation  as  they  would  have  been  in,  if  they  had 

^P(>lied  to  the  Court  of  Queen's  Bench  for  a  mandamus. 

"^^^^  there  are  two  courses  of  proceeding  for  ascer- 

^^v^ing  that  right  to  compensation,  which  it  is  admitted 

^'^     wM  hands  must  be  ascertained  before  this  Court  can 

^^^rcise  its  jurisdiction :  the  one  is  attended  with  the 

S^^^^t  inconvenience  of  assessing  the  amount  of  damage 

^  R:>re  inquiring  into  the  right :  the  other  effects  the  object 

^^  t-lie  first  instance  by  an  action  so  framed  as  to  raise  and 

^"^^in  a  decision  on  the  question  of  right,  and  if  in  that 

^^^ion  the  party  claiming  does  not  establish  a  right  to  com« 

P^tisation,  one  proceeding  is  sufficient,  and  the  question 

^*'    the  amount  of  damage  becomes  immaterial.    In  the 

^^'tner  case  there  is  the  inconvenience  of  two  proceed* 
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ingSy  and  the  assessing  of  the  damages  may  be  perfectly 
useless,  if  the  Plaintiff  fails  to  establish  his  right.  Now 
which  is  the  most  convenient  ?  To  have  the  title  tried 
first,  occurs  to  me  to  be  the  most  simple  proposition^ 
and  to  come  entirely  within  the  jurisdiction  which  this 
Court  has  so  long  exercised,  in  order  that  the  parties 
may  really  know  how  they  stand  towards  one  another. 
My  opinion,  therefore,  is,  that  the  most  convenient 
mode  is  for  the  Defendant  to  bring  an  action  against 
the  Company,  they  admitting  that  they  were  served 
with  a  demand  for  compensation  under  the  provisions 
of  the  Act,  and  that  they  suffered  twenty-one  days  to 
elapse  without  proceeding  to  summon  a  jury.  That 
will  bring  before  a  court  of  law  all  that  it  requires  in 
order  to  ascertain  the  right  of  the  Plaintiff  in  the  pro* 
posed  action ;  and  if  he  succeeds  then  no  injury  will  be 
done,  except  this,  of  having  the  action  tried  first,  and 
assessing  the  damages  afterwards. 


The  order  will  therefore  be  —  to  reverse  the  Vice- 
•Chancellor's  order ;  to  grant  the  injunction  prayed ;  to 
give  the  Defendant  liberty  to  bring  an  action  against 
the  Company,  the  Company  admitting  in  such  action 
that  the  Defendant  has  given  notice  in  writing  to  the 
Company,  and  has  in  and  by  such  notice  stated  the 
nature  of  his  interest  in  the  land  in  question,  and  has 
claimed  1007.  as  compensation  in  respect  of  such  land 
being  injuriously  aflfected  by  the  execution  of  the  works 
of  the  Company,  and  also  desired  to  have  the  same 
settled  by  a  jury,  and  the  Company  also  admitting  that 
they  did  not  within  twenty-one  days  after  receipt  of  such 
notice  issue  their  warrant  to  the  sheriff  to  summon  a  jury 
for  settling  such  compensation ;  and  after  the  trial  of 
such  action  either  party  to  be  at  liberty  to  apply,  the 
parties  undertaking  to  use  the  judgment  under  the  direc* 
tion  of  the  Court 
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In  the  Matter  of  The  VALE  of  NEATH  and  SOUTH      J^  20. 
WALES  BREWERY  JOINT  STOCK  COM- 
PANY, and  of  The  JOINT  STOCK  COMPANIES 
WINDING-UP  ACT,  1848  (11  &  \%Vicl.  c. 45.) 

Ex  parte  MORGAN. 

ri^HIS  was  a  motion  on  behalf  of  the  Official  Manager  In  makinf  out 
■*"    of  the  above  Company  to  discharge  an  order  con^butories 
made  by  the  Vice-Chancellor  Knight  Bruce   on  the  undo*  the 
20th  Jime  1849,  whereby  it  was  ordered  that  the  deci-  op^^e* 
sion  of  the  Master  charged  with  the  winding  up  of  the  ^i°^  S^ck 
Company  mentioned  in  his  certificate,  dated  the  15th  Winding-up 
Jime  184f9,  whereby  the  name  of  Israel  Morgan  was  in-  ^*^SJ^'"- 
duded  in  the  list  of  contributories  of  the  Company  as  a  bound  to  in- 
contributory  in  respect  of  six  shares  without  qualifica-  ^ho  may  be*^ 
tion,  be  reversed,  and  it  was  ordered  that  the  name  of  b'able  under 
the  said  Israel  Morgan  be  included  in  the  list  of  con-  ^ici^^*^ 

tributories  of  the  said  Company,  only  in  respect  of  the  though  as    ^ 

between  uidi— 

debts,  liabilities  and  losses  (if  any),  up  to  the  22nd  June  yidual  share- 

1844.  (a)    The  following  is  a  short  statement  of  the  ^^^^^  ^^^ 
^  o  ^  may  be  an 

&cts  giving  rise  to  the  question  between  the  parties.         equity  pro- 
tecting one  of 
them  from 
Soon  after  the  establishment  of  the  Company,  in  April  liability  to  the 

1840,  /•  Morgan  agreed  to  take  five  shares  therein,  and  °  ^^  j^^ 

in  of  settlement 
of  a  joint 

(a)  This  date,  "  2gnd  Jim^,     tice  of  motion  by  mistake  for  ^'^^  ^°™"d«i 
18H,-  was  inserted  in  the  no-     "  18th  June  1844."  Sl^mSde^y 

which  a 
shareholder  parting  with  his  shares  liras  to  be  relieved  from  subsequent  responsi- 
Ufity.  The  Directors  of  the  Company,  acting  on  a  resolution  passed  at  an  extra- 
ordinary general  meeting  of  the  Company,  purchased  the  shares  of  A.  B,  on  certain 
terms,  this  transaction  not  fdHing  witnin  the  provisions  of  the  deed  of  settlement : 
Hdd,  that,  under,  the  circumstances,  nothing  had  been  done  to  bind  the  Company 
as  a  body,  and  that  the  Master,  acting  under  an  order  for  winding  ud  the  Company, 
was  bound  to  include  A.  B.  in  the  list  of  contributories  without  qualification. 

Q  2 
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1849.  in  184*2  one  new  share  was  allotted  to  him,  and  in  re- 
Ex^nmie  ^P®^^  ^^  these  SIX  shares  he  had  previously  to  April 
Morgan,  1844  paid  the  full  amount  payable  by  him.  The  deed  of 
settlement  of  the  Company,  which  bore  date  the  Srd 
March  1840,  contained  the  following  clauses,  Nos*  22 
and  23,  to  which  (together  with  clause  44)  particular 
reference  is  made  by  the  Lord  Chancellor  in  his  judg- 
ment. 

22.  "  The  Directors  shall  at  all  times  have  or  keep 
in  the  hands  of  the  bankers  of  the  Company  such  a 
balance  as  shall  be  sufficient  to  answer  the  current  ex- 
penses and  demands  of  the  Company ;  and  when  and 
so  often  as  the  balance  in  the  hands  of  the  bankers 
shall  be  more  than  sufficient  for  the  ordinary  purposes 
of  the  Company,  or  for  paying  the  yearly  dividends  to 
the  proprietors,  the  Directors  shall,  so  far  as  they  con- 
veniently can,  accumulate  the  same,  until  a  surplus  fund 
be  raised  or  provided,  amounting  to  the  sum  of  10,000£. 
sterling  money,  and  shall  report  the  amount  of  such 
accumulation  at  every  annual  general  meeting:  and  for 
making  the  aforesaid  accumulations,  the  Directors  shall 
lay  out  and  invest  the  monies  or  funds  appropriated  to 
such  purposes  in  the  names  of  the  trustees  for  the  time 
being  of  the  Company  in  any  of  the  public  stocks  or 
funds  of  Great  Britain^  or  at  interest  upon  Government 
or  Real  securities  in  England  or  WaleSj  but  not  in 
Ireland^  or  in  paying  off  and  discharging  the  said 
«  mortgage  money  or  sum  of  15,000/.,  or  any  part  thereof, 

and  shall  from  time  to  time  alter,  vary,  and  transpose 
the  said  stocks,  funds,  or  securities,  as  occasion  may 
require,  or  as  it  shall  be  deemed  expedient  And  in 
case  a  sufficient  balance  at  the  bankers  cannot  be  ob- 
tained by  other  means,  and  for  the  purposes  to  which 
such  surplus  fund  is  by  these  presents  made  applicablcy 
the  said  trustees  or  trustee  for  the  time  being,  on  being 
thereunto  required  by  the  Directors,  shall  sell  and  con- 
vert 
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vert  into  money  a  competent  part  of  the  surplus  fund»        1849. 
and  of  the  stocks^  funds^  or  securities  in  which  the     "^t^^^^*/ 

Ex  fHons 

same  shall  for  the  time  being  be  invested/'  Morgan. 

23.  ^*  The  directors  may  from  time  to  time^  by  and  out 
of  the  surplus  fund  hereinbefore  mentioned,  purchase  and 
buy  up  any  share  or  shares  in  the  capital  stock  of  the 
Company  wliich  shall  be  offered  for  sale,  and  shall,  at 
their  discretion,  either  sell  the  same  upon  such  terms  and 
conditions  as  they  may  think  proper,  or  shall  suffer  the 
same  to  sink  into  the  general  stock  or  funds  of  the 
Company  for  the  benefit  of  the  existing  shareholders, 
according  to  their  several  and  existing  shares  therein."  ] 

On  the  10th  April  1844,  an  extraordinary  general 
meeting  of  the  Company  was  convened,  whereat  the 
following  among  other  resolutions  was  unanimously 
passed :  —  **  That  if  any  shareholder  shall  be  desirous 
of  withdrawing  from  the  Company,  the  Directors  shall 
be  at  liberty  to  purchase  his  shares  at  a  price  not  ex- 
ceeding 15L  per  share,  on  his  investing,  or  procuring  to 
be  invested,  an  amount  not  less  than  the  purchase-money 
for  his  shares,  and  taking  the  loan  note  of  the  Company 
for  five  years  at  5L  per  cent,  interest  for  such  invest- 
ment, together  with  the  purchase-money  for  his  shares; 
but  in  case  of  preference  shares  being  so  purchased  by 
the  Company,  the  same  shall  be  taken  at  a  price  not 
exceeding  20/.  per  share,  and  not  less  than  a  cor- 
responding amount  be  introduced."  The  circular  con- 
vening this  meeting  stated  generally  its  object  to  be  to 
provide  means  for  making  certain  payments  and  dis- 
charging other  liabilities  of  the  Company.  In  pursuance 
of  the  above  resolution,  7.  Morgan^  on  the  18th  Jwie 
1844,  advanced  the  sum  of  90/.,  and  by  deed  duly 
transferred  his  six  shares  to  W.  //•  B*^  one  of  the 
Directors,  and  a  nominee  of  the  Company,  in  consider- 
ation of  a  sum  of  90/.,  tlicrein  expressed  to  have  been 

Q  3  paid  . 
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1849.  paid  by  W.  H.  B.,  bat  which,  together  with  the  90L 
'^oZ^  advanced  by  /.  Morgan^  was  only  to  be  secured  by  the 
Morgan,  loan  note  of  the  Company,  such  loan  note  being  in  the 
following  terms :  —  <<  Loan  note.  No.  59.  1 BOL  Entered 
WUliam  LonctJiery  Vaie  of  Neath  Brewery^  Neath^  June 
22nd  1844.  On  the  twenty-second  day  of  June^  one 
thousand  eight  hundred  and  forty-nine,  we  promise  to 
pay  to  the  order  of  Mr.  Israel  Morgan^  the  principal 
sum  of  one  hundred  and  eighty  pounds  and  interest  on 
same  half-yearly,  at  the  rate  of  5U  per  cent  per  annum. 
Value  received,  for  the  Vale  ofNeaih  Brewery  Company. 
Joseph  Bustier.  Payable  when  due  at  Messrs.  DreaeU  and 
Fender^  London**  The  interest  on  this  loan  note  was  re- 
ceived by  /.  Morgan  for  two  years ;  but  the  affairs  of  the 
Company  became  so  embarrassed  as  to  render  it  impos- 
sible for  them  to  continue  their  engagements,  and  ulti- 
mately, in  the  commencement  of  the  year  1849,  an  order 
was  obtained  for  the  winding  up  of  the  Company  under 
'<  The  Joint  Stock  Companies  Winding-up  Act  1848.'* 

The  Master,  by  his  certificate,  included  /•  Morgan  in 
the  list  as  a  contributory  without  qualification,  in  respect 
of  the  six  shares  above  mentioned,  being  of  opinion  that 
it  was  not  competent  for  the  Directors  or  for  the  Com- 
pany, regard  being  had  to  the  deed  by  which  the  Com- 
pany was  constituted,  to  have  passed  the  resolution  by 
virtue  of  which  the^  sale  to  them  by  /.  Morgan  was 

effected,  (a) 

On 

(a)  The  following  is  a  copy  business  of  a  brewery,  with  a 

of  the  written  judgment  deli-  capital    of   125,000/.,  in   6250 

vered  by  the  Master.  shares  of  20/.  each.  I^ve  gentle* 

*'  This    Company  was  esta-  men  were  by  the  deed  named  as 

blished  under  a  deed  of  settle-  Directors,  by  whom  it  was  pro- 

ment  dated  the  3rd  March  1840,  vided  that  all  the  afiiurs  of  the 

by  which  certain  persons  named  Company  should  be  managed, 

therein,  and  sevoal  others  who  and  all  purchases  and  sales  con* 

ngned  the  deed,  agreed  to  form  nected  with  the  business  mad^ 

themselves    into  a  joint-stock  sulject    to   certain    provisions 

company   for  carrying  on  the  therein  contained,  and  to  the 

rules 
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On  appeal,  however,  to  the  Vice-Chancellor  Knight 
Bruce^  hb  Honor  held  that  it  was  a  just  inference  of 
law  and  fact  that  every  individual  ahareholder  bad  as- 
sented 


1849. 
Stparts 


rules  to  be  made  .from  time  to 
time  at  general  meetings.  The 
Directors  were  to  keep  books  of 
account,  and  to  render  at  the 
annual  general  meetmgs  an  ac- 
count of  receipts  and  expendi- 
ture, and  a  report  of  the  general 
affairs  of  the  Company.  They 
were  also  directed*  by  clause  22, 
to  keep  sufficient  balances  in  the 
hands  of  the  bankers  of  the 
Company,  and,  when  such  ba« 
lances  exceeded  the  ordinary 
demands,  the  same  were  to  be 
accumulated  by  investment  in 
Government  or  Real  securities 
in  Greai  Britain  until  a  surplus 
fiind  of  10,000/.  had  been  created; 
and  if  at  any  time  the  balance  at 
the  bankers  was  deficient,  it 
was  to  be  supplied  by  sale  of  a 
sufficient  part  of  the  surplus 
fund.  A  power  was  then  (by 
clause  23)  given  to  the  Directors 
to  purchase,  out  of  this  surplus 
fund,  any  shares  of  the  Company 
that  might  be  offered  for  sale, 
such  shares  to  be  either  re-sold, 
if  the  Directors  thought  fit,  or 
aufiered  to  sink  into  the  general 
stock  of  the  Company.  A  power 
was  also  given  (by  clause  19)  to 
the  Directors  to  sell,  to  such 
persons  as  they  might  approve, 
my  shares  that  should  have  be- 
come forfeited.  It  was  also  pro- 
vided (by  clause  42)  that  if  the 
representatives  of  a  deceased 
proprietor,  or  the  husband  of  a 
female    proprietor,  should  not 


Q 


obtain  the  approbation  of  the 
Directors  to  be  admitted  a  pro- 
prietor, or  should  be  unable 
within  six  months  to  sell  his 
share  to  a  person  to  be  ap- 
proved of  by  the  Directors,  then 
the  Directors  were  compelled  to 
purchase  such  shares  at  the  nuuv 
ket  price,  and  such  shares  were 
to  be  held  in  trust  for  the  bene- 
fit of  the  Company.  After  a 
careful  consideration  of  this 
deed,  and  the  constitution  of  this 
Company,  it  appears  to  me  that 
the  intention  of  the  partners 
was  to  raise  a  sufficient  capital 
to  carry  on  the  business  of  a 
brewery,  and  to  place  the  ma- 
nagement of  this  capital  in  the 
hands  of  five  Directors,  who 
were  to  act  as  they  should  think 
fit  in  conducting  the  affiurs  of 
the  concern,  to  make  such  pur- 
chases and  to  incur  such  ex- 
penses as  were  necessary  and 
proper  for  conducting  the  said 
business  (clause  11),  and  who, 
also,  under  certain  restrictions, 
and  out  of  certain  funds  only, 
were  to  be  at  liberty  to  purchase 
shares.  It  has  been  contended 
before  me,  that,  inasmuch  as  the 
deed  contains  no  words  direct- 
ly prohibiting  the  purchase  of 
shares,  the  Directors  might  use 
the  powers  which  the  members 
of  any  partnership  possess  of  buy- 
ing out  a  partner,  and  the  case 
of  Taylor  v.  Hughes  (2  Jones  ^ 
LaL  24.)  has  been  relied  upon  in 
4  support 
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senied  to  the  resolution  in  question,  and  that,  tlierefore, 
as  between  the  several  persons  concerned  in  the  Com* 
pany,  between  whom  alone  the  present  jurisdiction  was 

to 


mpport  of  that  position.    Afler 
a  full  consideration  of  that  case, 
I  do  not  think  it  can  be  made  to 
apply  to  this  brewery.    In  that 
case  the  deed  of  settlement  nei* 
ther  authorised  nor  forbade  the 
purchase  of  shares  by  the  Direc- 
tors; and  the  only  argument  that 
could  be  raised  even  on  the  con- 
text of  the  deed,  in  favour  of  the 
prohibition  to  purchase,  was  the 
clause  which  limited  the  number 
of  shares  to  be  held  by  any  in* 
dividual.      It  may  safely,  then, 
be  assumed,  that  the  deed  was 
silent  upon  the  subject;  and  the 
decision  of  the  Lord  Chancellor 
SugdenwaSf  therefore,  founded 
on  other  and  perfectly  sufficient 
grounds.  But  in  this  brewery  case 
the  deed  appears  to  me  to  point 
out  the  only  modes  by  which 
the  Directors  are  empowered  to 
purchase  shares  ;  and  it  is  per- 
fectly consistent  with  the  nature, 
intention,  and  well  being  of  the 
Company,  as  brewers,  that  this 
power  should  be  so  restricted. 
If,  therefore,  I  find  the  Direc- 
tors buying  shares  in  any  other 
manner  than  that  prescribed  by 
the  deed,  I  must  hold  such  pur- 
chases to  be  invalid,  and   the 
transaction  as  between  the  part- 
ners not  to  be  binding.  Whatever 
partner,  then,  has  sold  or  trans- 
ferred his  shares  to  the  Direc- 
tors, either  actually  or  virtually, 
must  be  placed  upon  the  list  of 
contributories  as  if  no  such  sale 


or  transfer  had  taken  place.  But 
it  has  been  contended,  that,  even 
if  the  Directors  had  no  power 
under   the    deed    to    purchase 
shares,  except   in   the  manner 
therein  expressed,  yet  that  the 
shareholders,  at  a  general  meet^ 
ing,  might  confer  such  power  on 
the  Directors  ;  and  that,  in  fact, 
at    an    extraordinary    general 
meeting  held  on  the  10th  April 
1844,  such  a  power  was,  with 
certain  restrictions,  given  to  and 
exercised  by  the  Directors,  and 
that  all  purchases  of  shares  by 
them,  in  pursuance  of  the  reso- 
lution passed  at  that  meeting,  are 
binding,   and  the  shareholders 
who  sold  them  are  discharged 
from  all  future  liability  or  con- 
cern in  the  partnership.      As 
this  involvesfquestions  of  great 
amount,  it  is  necessary  to  look 
narrowly  into  the  provisions  of 
the  deed  in  this  respect,  because 
I  hold  it  to  be  perfectly  dear, 
that,  in  the  case  of  a  joint-stock 
company,  the  very  circumstances 
of  its    form    and    constitution 
make  it  so  far  different  from  a 
common  partnership,  that  its  deed 
of  settlement  is  almost  the  sole 
guide  for  determining  its  powers 
and   liabilities.      By  clause  50 
power  is  given  to  three  Directors 
or  six  proprietors,  holding  not 
less  than  100  shares,  to  call  an 
extraordinary  meeting  by  requi- 
sition, expressing  the  object  of 
the  meeting,  and  such  meeting 

is 
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to  be  exercised^  it  ought  to  be  taken  that  as  to  any 
losses  which  had  arisen  since  the  18th  June  1844  h 

Morgan 
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8  to  be  convened  by  circular  let- 
ters, to  be  bsued  to  the  pro- 
prietors seven  days  before  the 
time,  and  stating  the  specific 
object  or  objects  of  the  meeting. 
Any  extraordinary  meeting, 
duly  convened,  has  power  (by 
clause  57)  to  increase  the  ca- 
pital of  the  Company  by  creat- 
ing new  shares  or  otherwise ; 
also  to  make  new  laws  for  the 
government  of  the  Company, 
and  to  carry  on  its  affairs;  or  to 
amend  or  alter  any  existing  laws, 
or  to  dissolve  the  Company. 
But  by  clause  58,  no  such  matter 
shall  be  done  unless  seven  days 
previous  notice  has  been  given, 
(as  provided  by  clause  50),  and 
unless  the  letter  to  be  sent  to 
each  proprietor  shall  state  every 
proposed  increase  of  capital,  new 
r^:ulation  or  provision,  every 
proposed  amendment,  alteration, 
or  repeal  of  any  law,  or  the  pro- 
posed dissolution  of  the  Com- 
pany. It  is  further  provided  (by 
clause  56)  that  minutes  of  every 
general  meeting  shall  be  entered 
in  a  book,  and  the  minutes  so 
entered  shall  be  signed  by  the 
chairman  or  by  two  [proprietors 
present,  and  the  minutes  so 
signed  shall  be  conclusive  evi- 
dence that  the  proceedings  were 
regular,  and  shall  be  binding 
upon  the  proprietors.  On  the 
27th  March  1844,  a  requisition, 
duly  signed  as  required  by  the 
deed,  was  addressed  to  the  se- 
cretary, requiring  him  to  call  a 


meeting  on  the  10th  April  1844» 
'for  the  purpose  of  receiving 
from  the  Durectors  a  proposition 
for  paying  off  the  advances 
made  during  the  recent  inter- 
ruption to  the  trade,  and  dis- 
charging such  other  liabilities  as 
require  to  be  paid  at  an  early 
period,  and  to  provide  for  such 
payments  without  appropriating 
to  that  purpose  the  funds  ac- 
cruing from  the  present  trade.' 
On  the  30th  March  the  secre- 
tary addressed  a  circular  to  each 
proprietor,  stating  the  purpose 
of  the  meeting  in  the  exact 
words  above  stated  of  the  re- 
quisition. On  the  10th  April 
the  meeting  was  held,  and  was 
attended^y  eighteen  proprietors, 
(including  four  Directors),  and 
certain  resolutions  were  agreed 
upon.  The  first  of  these,  namely, 
that  10,000/.  be  introduced  and 
applied  to  the  purpose  of  paying 
off  advances  and  discharging 
liabilities,  &c.,  is  in  strict  ac- 
cordance with  the  requisition 
and  the  circular.  The  second, 
that  such  sum  be  introduced  by 
way  of  loan  at  5/.  per  cent,  on 
the  loan  notes  of  the  Company, 
for  such  periods  as  may  be 
agreed  on  by  the  lenders,  is  like- 
wise in  conformity  with  the  re- 
quisition and  the  circular.  The 
third,  that  a  moiety  of  such  sum 
be  provided  by  the  Directors, 
and  the  other  moiety  by  the 
shareholders  ;  and  the  four  fol- 
lowmg  resolutions,  applying  to 

the 
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Morgan  was  not  liable,  and  that  the  list,  therefore,  should 
contain  a  qualification  to  this  extent. 

From 


the  same  sut^ect,  are  likewise 
within  the  requisition  and  circu- 
lar. Then  comes  an  eighth  re- 
solution—  *That  if  any  share- 
holder be  desirous  of  withdraw- 
ing from  the  Company,  the 
Directors  shall  be  at  liberty  to 
purchase  his  shares  at  15/.  per 
share,  on  the  shareholder  invest- 
ing an  amount  not  less  than  the 
purchase-money  for  his  shares, 
and  taking  the  loan  note  of  the 
Company  for  five  years  at  5/. 
per  cent,  for  the  whole;*  with 
an  exception  in  the  case  of  pre- 
ference shares,  which  are  to  be 
bought  at  20/.  per  share,  with  a 
eorresponding  amount  of  loan 
from  the  vendor.  Now,  I  can- 
not find,  either  in  the  requisition 
or  in  the  circular,  any  words, 
direct  or  inferential,  that  could 
have  given  the  proprietors  notice 
that  any  such  resolution  was  to 
be  submitted  to  the  meeting. 
Assuming  that  any  general  meet- 
ing had  power  to  authorise  Di- 
rectors to  purchase  shares  ad 
lUtitum  (which  I  very  greatly 
doubt),  nothing  can  be  more  cer- 
tain than  that]  the  dOth  clause 
required  this  to  be  stated  as  the 
specific  object,  or  one  of  the 
specific  objects,  of  the  meeting. 
It  might  have  been  a  very  laud- 
able and  useful  object,  and  cer- 
tainly might  without  difficulty 
have  been  stated  in  the  circular. 
The  inducement  held  out  to  the 
shareholder  to  lend  to  the  Com- 
pany was  to  relieve  him  of  his 


shares,  and  with  them  of  his 
liabilities.  By  such  an  arrange* 
ment  the  Company  got  the  bene- 
fit of  his  shares  at  a  reduction 
of  85/.  per  cent,  below  their  ori- 
ginal value,  got  an  advance  of 
an  equal  sum  of  money  in  hard 
cash,  and  obtained  no  leaf  ac- 
commodation than  five  years 
time  to  pay  off  the  debt.  lathe 
then  condition  of  the  Company's 
afibirs  this  might  have  been  for 
them  a  very  advantageous  bar- 
gain,  and  might  easily  have  been 
stated  in  the  requisition  and 
circular  in  such  terms  as  to  be 
perfectly  intelligible  to  the  pro* 
prietors.  I  find,  however,  no 
such  statement ;  and,  therdbre^ 
I  cannot  say,  that,  in  ray  opinion, 
the  terms  of  the^  deed  have  been 
complied  vrith.  It  may  also  be 
observed,  that  the  minutes  of 
th%t  meeting  do  not  appear  to 
have  been  signed  by  the  chair- 
man •—  at  least,  no  such  minutes 
have  been  found.  I  do  not  lay 
much  stress  upon  this,  because, 
being  a  document  that  ought  to 
be  in  the  possession  of  the  oflBdal 
manager,  its  non-production 
ought  not  to  be  conclusive 
against  the  parties  who  contend 
that  this  meeting  was  in  all  re- 
spects r^;ular.  It  cannot,  how- 
ever, be  contended,  that,  under 
clause  57,  the  minutes  in  this 
case  *are  conclusive  evidence 
that  the  proceedings  were  regu- 
lar, and  binding  upon  the  pro- 
prietors.'    I  have  hitherto  eoO'^ 

aidered 
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From  this  decision  /•  Morgan  now  appealed  to  the 
Lord  Chancellor* 

Mr. 
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sidered  this  resolution  on  the 
interpretation  to  be  put  upon 
the  clauses  of  the  deed  as  re- 
gards the  regularity  of  the  gene- 
ral meeting  which  parsed  it| 
and  upon  this  part  of  the  case 
alone  there  is  quite  enough  to 
bring  me  to  the  conclusion  that 
the  resolution,  and  all  that  was 
done  under  it»  is  invalid.    But 
further,  I  do.  not  think  any  gene- 
ral meeting,  ordinary  or  extra- 
ordinary, had  power  to  enable 
the  Directors  to  purchase  with- 
out limit  the  shares  of  the  pro- 
prietors. The  powers  to  be  given 
to    them    by  such  meeting  are 
■offidently  defined  by  clause  57. 
They    might    increase   to  any 
amount  the  capital  of  the  Com- 
pany, either  by   creating   new 
shares,  or  by  any  other  means 
they  might  think  advisable  ;  they 
might  make,  alter,  or  repeal  laws 
and  regulations  for  carrying  on 
the  business  of  the  brewery  4 
th^  might  altogether  dissolve 
the  Company;  but  no  powers 
could  be  conferred  on  them  by 
any  general  meeting  to  swamp 
the  Company  by  extinguishing 
any  portion  of  the  shares,  and 
to    that   extent    relieving   the 
holders  from  all  future  liabilities, 
while  to  the  same  extent  they 
increased  the  liabilities  of  all  the 
remaining    shareholders.     The 
power  of  buying  shares  was  ex- 
pressly limited  by  the  deed,  and 
could  not  exceed  the  assumed 
surplus  capital  of  10,000/.    If 


that  capital  never  had  an  exist- 
•ence,  the  Directors  had  no  funds 
which  they  could  properly  apply 
to  the  purchase  of  the  shares, 
with  the  exception  stated  in  the 
deed,  and  expressly  provided  for 
—  such,  for  instance,  as  a  pur- 
chase firom  a  husband  of  a  female 
proprietor.    But  the  deed  gives 
no  general  power  to  purchase 
shares  ;  and,  looking  at  it  in  all 
its  bearings,  I  do  not  think   it 
provides  any  means  whatever  by 
whidi  the  Directors  could  be 
empowered  to  purchase,  except 
in  the  manner  I  have  already 
pointed  out.      Some  argument 
was  urged  on  the  ground  that 
the  proprietors  had  acquiesced 
in  these  purchases,  and  could 
not  now  impeach  them, -particu- 
larly as  the  Company  had  had 
the  benefit  of  the  shareholder's 
money,  and  had  made  no  offer  to 
pay  him  back,  so  as  to  place  him 
where  he  was  before  the  sale 
and  transfer.      In  the  case  of  a 
joint-stock  company  composed 
of  innumerable  partners,  where* 
in  the  deed  of  settiement  is  clear 
and  intelligible,  I  feel  bound  to 
follow  it.  It  is  the  only  security 
the  proprietors  have.     Unlike 
small  partnerships,  where  each 
member  is  as  much  a  manager 
and  conductor  of  the  business  as 
his  co-partners,  the  members  of 
a  joint-stock  company  entrust  all 
the  conduct  of  the  concern  to 
their  Directors,  who  are  bound 
to  manage  according  to  the  pre- 
cise 
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1 849.  Mr.  Pussell  and  Mr.  TerreU^  in  support  of  the  appeal 

motion. 


Ex  parte 

HORGAIC 


Mr.  BacoHf  Mr.  G.  L.  Russell,  and  Mr.  Toller^  corUrcU 

The  Lord  Chancellor. 

There  is  no  doubt  that  this  is  an  extremely  hard 
case.  It  is  quite  clear  no  harm  was  meant  by  the  trans- 
action which  took  place.  The  party  thought  that,  by  the 
arrangement  he  entered  into,  he  was  relieved  from  all 
responsibility ;  but  the  difficulty  occurs,  and  a  very  great 
difficulty,  considering  the  ground  on  which  the  Vice- 
Chancellor  proceeded,  from  the  shape  and  form  in 
which  this  question  arises.  The  way  in  which  it  arises 
is,  that  the  Master  is  called  upon  under  the  Act  to 
make  out  a  list  of  contributories,  that  is  to  say,  a  list 
of  all  persons  who  may  be  liable  to  contribute  to  the 
exigencies  of  the  Company,  and  to  make  good  the  funds 

of 


cise  protisions  of  the  deed.  If 
they  depart  from  them,  any  pro- 
prietor has  a  right  to  object,  and, 
claiming  the  protection  of  his 
deed,  to  treat  the  irregular  act 
as  a  nullity.  So  far  as  any  of 
the  sales  under  the  resolution  of 
April  1844  have  been  bon&fide 
on  the  part  of  the  vendors,  their 
case  may  be  perhaps  one  of  hard- 
ship, as  they  must  now  contri- 
bute to  the  liabilities,  and  can 
only  come  in  to  prove  on  their 
loan  notes;  but  they  must  be 
taken  to  have  known  the  provi- 
sions of  their  own  deed,  and 
ought  not  to  have  sold  their 
shares  to  parties  who  were  not 
qualified  to  purchase  them.  In- 
deed, it  has  been  stated  to  roe, 
that  not  more  than  twelve  or 


fourteen  proprietors  sold  under 
the  resolution  of  April  1844 ; 
from  which  I  conclude  that  the 
great  bulk  of  the  shareholders 
looked  upon  the  resolution  as  a 
nullity,  and  preferred  keeping 
their  shares  and  remaining  pro- 
prietors, although  the  Couipanv, 
by  the  very  terms  of  the  requi- 
sition, was  by  no  means  in  a 
prosperous  state.  For  the  rea- 
sons, then,  that  I  have  here 
stated,  I  shall  place  upon  the  list 
of  contributories,  without  quali- 
fication, all  persons  who  have 
sold  their  shares  to  the  Direc- 
tors of  the  Company,  unless  such 
sales  have  been  authorised  by 
the  pro\nsions  of  the  deed  of 
settlement." 
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oF  the  Company.  It  is  quite  clear,  therefore,  that  he  is  1849. 
bound  to  include  in  that  list  all  those  who  may  be  liable  ^I^^ 
under  any  circumstances,  although  as  between  indivi*  Morgan. 
dual  shareholders,  there  may  be  ah  equity  protecting 
one  from  liability  to  another.  Suppose,  for  instance,  in 
this  case,  that  a  shareholder,  as  to  whom  it  should  ap- 
pear that  he  was  cognizant  of  all  that  took  place,  that 
he  was  present  at  all  the  meetings,  that  he  assented, 
and  that  he  was  privy  to  the  purchase,  should  upon 
the  winding  up  of  the  affairs  of  the  Company  call  on 
Mr.  Morgan  to  contribute  in  respect  of  a  liability  sub- 
sequent to  1844,  —  in  such  a  case  as  that,  an  equity 
might  arise  between  these  individuals,  although  I  can- 
not tell  what,  for  we  have  not  the  facts  of  such  a  case 
before  us.  I  think  however  that  the  Master  is  bound 
under  the  Act  to  place  Mr.  Morgan  upon  the  list  of 
contributories,  for  he  cannot  enter  into  the  question 
between  each  individual  shareholder.  The  question  is, 
is  the  party  a  shareholder  as  between  himself  and  the 
Company,  and  is  he  under  any  circumstances  liable  to 
contribute  towards  the  fund  ? 

Now  this  is  a  Company,  not  a  Corporation ;  it  is  a 
mere  partnership,  and  although  the  majority  of  the 
partners  may  bind  the  minority  upon  every  point 
which  the  deed  by  their  common  contract  authorizes, 
yet  they  have  no  authority  whatever  to  bind  the 
minority  on  any  matter  that  is  not  within  the  common 
contract.  But  the  question  here  is,  what  is  the  com- 
mon contract?  I  find  a  deed  prepared,  which  is  the 
origin  of  the  Company,  and  under  that  deed  (because 
there  is  no  other  contract  in  existence  but  that  deed) 
certain  persons  come  in  and  are  shareholders  (whether 
they  became  shareholders  originally  or  by  purchase  is 
not  very  material),  and  they  thereby  take  on  themselves 
the  liabilities  of  the  Company.  They  take. on  them- 
selves 
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1849*  selves  the  liabilities  of  the  contraet  under  which  the 
Ej/omi^  Company  is  acting,  aiid  it  is  equally  binding  on  those 
Morgan,  who  sign  the  deed  as  upon  those  who  become  share- 
holders with  them.  I  think  that  this  deed,  although  not 
executed  by  Mr.  Morgan^  was  a  deed  binding  on  him* 
We  all  know,  that  unfortunately,  parties  enter  into 
these  arrangements  without  knowing  any  thing  at  all 
about  the  contract,  or  what  the  liabilities  are  mto  which 
they  are  entering,  and,  therefore,  when  any  question 
arises  upon  it,  we  must  look  and  see  what  the  con* 
tract  really  is« 

Now  here  is  a  deed  rq^ulariy  executed  by  the  Direo* 
tors,  and  which,  though  not  executed  by  Mr.  Morgan 
himself,  was  still  a  deed  constituting  the  contract  be* 
tween  the  parties.  Under  that  deed  I  jfind  certain 
provisions  made;  I  find  that  a  party  once  a  share* 
holder  has  only  certain  modes  by  which  he  can  be 
relieved  from  the  effect  of  the  liabilities  which  that 
situation  imposes  upon  him.  He  may  assign  his  shares, 
but  that  assignment  will  not  relieve  him,  if  it  is  done 
without  the  assent  of  the  Directors.  If  he  assigns, 
and  the  party  to  whom  he  assigns  is  accepted  by  the 
Directors,  and  the  Assignment  is  with  the  approbation 
of  the  governing  body,  no  doubt  from  that  moment 
he  would  be  relieved  from  any  liability  subsequent  to 
that  transaction,  because  he  ceased  to  be  a  partner 
under  the  provisions  of  the  deed.  Not  only  may  he 
escape  in  that  way,  but  it  may  be  by  an  arrangement 
with  the  Directors  themselves ;  but  then,  that  arrange* 
ment  must  be  under  the  circumstances  provided  for  by 
the  deed.  The  22nd  section  provides,  that  the  Direo* 
tors  shall  keep  in  the  hands  of  their  bankers  a  balance 
equal  to  the  current  expenses  of  the  Company,  and 
that  whenever  the  balance  exceeds  the  current  expenses 
it  shall  accumulate  and  constitute  a  surplus  fund,  and 

shall 
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shall  remain  invested  in  a  prescribed  mode:  then  the        1849. 
Directors  are  to  be  at  liberty,  under  the  28rd  section^.      s^C^ 
to  invest, — not  any  partnership  funds,  but  only  this  sur-      Moboan. 
plus  fund.     They  ^*  may  from  time  to  time,  by  and  out 
of  the  surplus  fund  hereinbefore  mentioned,  purchase 
and  buy  up  any  share  or  shares  in  the  capital  stock  q(  the 
Company  which  shall  be  offered  for  sale,  and  shall  at 
their  discretion  either  sell^the  same,"  or  merge  it  in  the 
Company.     That  being  tHe  only  clause  under  which 
the  Directors  could  purchase   shares  at  all  (I  mean 
generally,  because  no  doubt  there  are  particular  cases, 
provided  for,)  they  are  only  authorised,  as   between 
themselves  and  the  shareholders  for  whom  they  are 
acting,  to  purchase  shares  by  having  a  certain  fund  out 
of  which  the  purchase  could  be  made. 

Then  the  4f4th  section  provides,  that  *^  whenever  any 
share  or  shares  in  the  capital  of  the  Company  shall 
become  actually  forfeited,  or  shall  be  duly  and  effectually 
vested  in  any  new  proprietor,  and  such  entry  or  alter- 
ation in  regard  to  such  share  or  shares  shall  have  been 
made  in  the  share  register-book  as  hereinbefore  re- 
quired ;  then,  and  not  before,  the  responsibility  of  the 
previous  owner  as  a  proprietor  in  the  Company  with 
respect  to  the  same  share  or  shares,  shall  from  and 
after  the  completion  of  such  entry  and  certificate  granted 
as  aforesaid,  and  the  payment  of  all  instalments  on 
such  shares  previously  called  for,  cease  and  determine 
as  to  the  same  share  or  shares."  Now  that  is  an  ex- 
press provision,  although  it  was  not  necessary  to  make 
an  express  provision  for  any  such  purpose,  stating  that 
any  thing  that  was  done,  which  was  not  within  the  power 
of  the  deed  should  not  exonerate  the  person  assigning. 
It  is  quite  clear,  therefore,  that  under  the  deed  itself, 
the  Directors  had  no  power  to  purchase  under  the  cir* 
comstances  under  which  they  did  purchase,  because  they 

were 
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1849*       were  only  to  purchase  out  of  a  surplus  fund;  and  there 
Ex^varie      ^^^  "°  surplus  fund.     The  fact  is,  that  there  was  the 
Morgan,      reverse  of  a  surplus  fund,  and  that  every  thing  was  done 
for  the  purpose  of  creating,  not  a  surplus   fund,  but 
a  fund  that  was  necessary  for  the  objects  of  the  Com- 
pany. 

This,  then,  was  a  transaction  in  which  the  shareholder 
has  not  adopted  that  course  by  which,  and  by  which 
alone,  under  the  provisions  of  the  deed  he  was  to 
escape  from  the  responsibility  incident  to  his  position 
as  a  shareholder,  and  that  seems  to  have  been  the  opi- 
nion of  the  Vice-Chancellor,  because,  no  doubt,  if  be 
had  thought  that  the  liability  ceased  under  any  powers 
of  the  deed,  he  never  would  have  resorted  to  the  ground 
on  which  he  put  the  case,  namely,  that  the  shareholder 
escaped,  not  from  any  power  in  the  deed  authorising  it, 
but  on  account  of  the  transactions  which  took  place.  I 
think,  and  this  is  what  the  Vice-Chancellor  seems  to 
have  thought,  in  considering  what  afterwards  happened 
that  there  was  a  common  mistake  on  the  part  of  Mr. 
Morgan  and  those  with  whom  he  was  dealing,  in  sup* 
posing  that  under  the  powers  of  tlie  deed  what  took 
place  would  exonerate  him.  He  did  not  sell  to  a 
stranger  with  the  concurrence  of  the  Directors,  that 
was  not  the  transaction,  nor  did  he  deal  with  the 
Directors  under  the  only  power  they  had  of  dealing, 
namely,  that  which  was  conferred  by  the  23rd  section, 
but  a  meeting  is  called  for  the  purpose  of  raising  a 
fund.  It  was  argued  (it  was  the  only  way  in  which 
it  could  be  argued)  that,  the  Company  being  in  want 
of  funds,  this  was  the  mode  adopted  for  the  purpose  of 
raising  funds.  To  be  sure,  under  a  general  notice 
that  the  Directors  of  a  Company  want  to  raise  a 
fund,  you  might  suppose  the  most  extraordiuary  reso- 
lutions to  be  passed,  which  might  be  about  as  equally 

valid 
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▼alid  as  if  they  were  to  vote  that  it  should  be  taken  out       1849. 

of  the  first  gentleman's  pocket  they  might  meet  in  the     ^^I^ 

street.    The  Directors  do  not  specify  what  they  pro*     Morgaii. 

pose  to  do  to  raise  funds,  they  merely  state  that  they 

propose  to  call  a  meeting  to  say  that  they  are  in  want 

of  funds.     The  question  is,  how  the  funds  are  to  be 

provided;   that  is  what  the  meeting  has  to  consider. 

The  parties  are  merely  told  in  the  notice,  that  they 

are  to  meet  to  consider  the  propriety  of  raising  funds ; 

and  the  only  way  in  which  they  can  raise  a  fund,  is  by 

some  legitimate  means  within  the  power  of  the  parties 

calling  the  meeting.     There  was  no  notice  [whatever 

that  such  a  thing  would  be  done,  as  was  ultimately 

done  at  this  meeting. 

I  am  of  opinion  that  the  meeting  had  no  power  to  do 
what  they  did.  If  the  deed  was  binding,  it  is  admitted 
on  all  hands  that  they  had  no  power;  and  being  of 
opinion  that  the  deed  was  binding,  it  is  clear  that  they 
could  not  go  out  of  the  powers  of  the  deed*  The 
Directors,  and  those  who  met  together,  bound  them* 
selves  not  to  dispute  what  they  then  agreed  upon ;  that 
may  or  may  not  be  binding  on  individuals.  I  am  not 
looking  at  what  individuals  are  bound  by,  but  the  ques- 
tion is,  is  the  partnership  altogether  bound,  each  and 
every  of  its  members,  by  what  took  place  at  a  meeting 
which  was  called  ostensibly  for  a  purpose  different  from 
that  which  was  the  conclusion  to  which  they  came. 
The  object,  no  doubt,  was  to  raise  money,  but  there 
is  no  specification  in  the  notice  as  to  the  mode  in  which 
it  is  to  be  raised. 

With  respect  then  to  acquiescence.  The  transaction 
not  being  binding  on  the  Company  as  such,  and, 
therefore,  not  operating  as  any  release  to  Mr.  Morgan^ 
what  is  there  to  bind  each  and  every  member  of  the 

Vol.  I.  R  Company  ? 
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1849*  Company?  Partners  may  no  doubt,  however  numerousy 
^^l2z  ^  other  people  may,  depart  from  the  general  contract 
Morgan,  between  them,  but  they  cannot  depart  from  it  without 
the  consent  of  every  individual  member  composing  the 
partnership.  If  what  they  do  is  not  done  within  the 
limits  of  the  contract  which  they  had  originally  en«* 
tered  into,  it  is  not  binding  on  their  copartners.  Un- 
doubtedly they  may  form  a  new  partnership.  Having 
entered  into  a  partnership  for  certain  purposes,  and 
under  certain  conditions,  they  may  if  they  please 
among  themselves  alter  the  contract  and  agree  to  enter 
into  a  new  contract;  but  then  they  cannot  bind  any 
one  individual  not  so  agreeing^  and  it  cannot  be  said 
that  the  partnership  as  such  is  bound,  unless  individuals 
are  bound.  They  may  change  the  constitution  of  the 
Company,  but  that  is  not]  what  was  done  in  this  case. 
As  a  partnership,  consisting  of  each  and  every  member 
who  constituted  the  partnership,  they  are  not  bound 
by  any  resolution  of  a  majority,  or  of  those  who  may 
think  proper  to  attend  a  particular  meeting — least  of 
pM  can  they  be  ^bound  when  they  were  not  invited  to 
attend  the  meeting  with  a  view  of  doing  that  which 
was  ultimately  done.  It  appears  to  me,  therefore,  un- 
fortunately for  Mr.  Morgan^  that  what  was  done  was  no 
release  to  him  under  the  deed,  and  that  the  directors 
had  no  power  to  depart  from  the  deed,  and  as  to  the 
Company  being  bound  to  that  by  acquiescence,  I  can* 
not  enter  into  that,  unless  I  have  it  proved,  that  each 
individual  constituting  the  Company  was  present,  and  I 
do  not  understand  that  to  have  been  the  case. 

This  is  a  hard  case  no  doubt,  indeed  I  cannot  con- 
ceive one  more  distressing.  If  any  such  caution  were 
wanting,  I  think  this  might  be  quoted  as  an  instance 
shewing  how  hazardous  it  is  to  have  any  thing  to  do 
with   establishments  of  this    sort,   unless   the  parties 

choose 
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choose  to  k>ok  afler,  and  to  make  themselves  masters 
of,  all  the  transactions  which  may  be  entered  into. 
No  doubt  Mr.  Morgan  considered  that  no  responsibility 

attached  to  him  after  he  had  assigned  his  shares,  but  in 

< 

my  opinion,  be  nevertheless  continued  liable. 


^41 


ma 

Ex  parte 
Morgan. 


Such  is  the  law  for  the  present  purpose;  and  in  say- 
ing that,  of  course  I  do  not  mean  to  say  that,  as  between 
himself  and  individual  members,  Mr.  Morgan  may  not 
have  a  good  defence ;  but  as  between  himself  and  the 
Company  as  such,  I  am  of  opinion  there  was  nothing 
in  the  transaction  which  operated  to  relieve  him  from 
'the  situation  of  a  shareholder,  and,  therefore,  in  the 
present  position  of  the  question,  namely,  whether  he  is 
a  contributory  or  not,  I  am  of  opinion  that  the  Master 
was  right  in  thinking  he  was  not  released  from  all  the 
liabilities  of  the  Company  by  the  transaction  which  took 
place. 

The  Vice-Chancellor's  order  therefore  must  be  dis- 
charged, and  the  motion  made  to  discharge  the  finding 
of  the  Master  refused,  {a) 

(tf)  Thb  case  was  heard  by  have  been  kindly  furnished  with 
the  Lord  Chancellor  at  his  pri->  the  materials  for  making  the 
vate  house;  but  the  Reporters     forgoing  report. 
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M.ij.18.20.         SALKELD  V.  JOHNSTON  and  Others,  (a) 

1849.  ^ 

Augutt, 

The  object  of  T^HIS  was  a  suit  by  the  vicar  of  the  parish  of  Crosby* 

wri'tionS^r  upon-'Eden^  in  the  county  of  Cumberland,  against 

2&3)r.4.  certain  occupiers  of  land  in  the  parish  for  an  account 

fnfeTOd^rom  ^^^  payment  of  the  following  tithes,  which  were  alleged 

its  preamble      to   have  accrued  due   to  the  Plaintiff  since  the  year 

as  explained       ,^^^      ■        «  •    i  i  •  i        • 

by  the  enact-    18SS,  when  he  was  inducted  into  the  vicarage,  viz.:  — 

ing  part,  was,    ^i^g  tithes  of  turnips,  potatoes,  cabbages,  tares,  grass, 

to  prevent  the     ,  .   r  .  i       i.  .-c  •  i 

expense  and     clover,  rye-grass,  sainfoin   and  other  artificial   grasses 

oTsISts  for"^^  not  made  into   hay   but   used  as  green    fodder    and 
tithes,  by         carried  off  the  land  in  a  green  state,  and  other  green 

certain  limft-     c>*ops;  and  also  the  tilhe  of  agistment. 

ations  of  time  ^"^ 

after  which  (a)  This  case  has  been  sup-     been  the  Reporter  of  the  Court 

raodus^^and     ^^^  ^^  ^'  ^^^P'>  ^^  *^*'^'"«      *'  ^®  '*™®  ^^^  *'  ^"  ^^^^' 
discharges  should  not  be  questioned. 

And  the  effect  of  the  Act,  as  applicable  to  claims  of  exemption,  is  not  only  to 
facilitate  the  proof  of  exemption  de  facto  for  the  time  p&st,  but  to  dbpense  with  the 
proof  (which  was  before  required  from  laymen)  of  any  legal  origin  of  such  exemption. 

And,  Semble  ^though  the  opinion  of  the  majority  of  the  Judges  consulted  was  to 
the  contrar}'),  that  the  Act  applies  to  cases  in  which  it  appears  that  the  lands  have 
paid  tithes  of  some  titheable  matters,  other  than  those  for  which  the  exemption  is 
claimed,  and  even  where  such  last-mentioned  matters  are  of  modem  introduction ;  as 
well  as  to  cases  in  which  the  lands  have  been  enjoyed  without  payment  of  any  tithes. 

But  Heldf  that,  at  all  events,  it  is  sufficient,  even  in  a  case  of  the  former  descrip- 
tion, for  the  occupier  to  allege  and  prove  that  his  lands  have  been  enjoyed  for  the 
prescribed  period  without  pavment  of  the  tithes  demanded,  unless  the  party  claiming 
the  tithes  shall  specifically  allege,  as  well  as  prove,  that  other  tithes  have,  during 
that  period,  been  paid.  And,  therefore,  where  a  bill  by  a  vicar  for  some  particular 
tithes  contained  no  such  allegation,  and  the  Defendants  alleged  and  proved  that 
their  lands  had  been  enjoyed  for  the  prescribed  period,  without  payment  of  the 
tithes  demanded,  or  any  money  or  other  matter  in  lieu  thereof,  it  was  held  that  the 
Court  could  not  notice  the  fact  that  tithes  of  other  matters  had  been  paid  for  the 
same  lands,  although  that  fact  was  clearly  established  by  the  evidence  in  the  cause; 
and,  therefore,  that,  whether  the  fact  were  so  or  not,  the  defence  set  up  was,  upon 
these  pleadings,  a  complete  answer  to  the  Plaintiff's  demand,  and  the  bill  was  ac- 
cordingly dismissed. 

Sembiey — That  a  modus  proved  to  have  been  acted  upon  for  the  prescribed  period 
cannot  be  defeated  on  the  ground  of  rankn&ss. 

Where,  upon  an  appeal,  it  appears  that  the  matter  cannot  be  properly  disposed 
of  without  sending  a  case  for  the  opinion  of  a  Court  of  law,  it  is  irregular  to  direct 
such  case  without  first  reversing  the  decree  or  oxder  of  the  Court  below. 


CASES  IN  CHANCERY.  2i3 

The  original  bill,  which  was  filed  in  the  year  IBSS,       IS^^. 

merely  stated,  that  the  Plaintiff,  as  vicar  of  the  parish,     ^^^^"^^ 

became  and  was  by  endownjent,  usage,  or  other  lawful  v» . 

ways  and  means  entitled  to  (nmoncst  other  tithes)  the  J^?"'*^7^.!!* 
.  ,         ,  .JUL  1.     .  .        I.   J   I.         Original  bilU  . 

tithes  above-mentioned ;  but  that  such  tithes  had  been 

subtracted  by  the  Defendants.  The  Defendants,  the  Answer, 
occupiers,  in  their  answer  to  that  bill,  after  denying  in 
general  terms  the  Plaintiff's  right  to  the  tithes  in  ques- 
tion, said,  they  believed,  that' the  right  and  title  to  the 
tithes  claimed  by  the  bill  had  always  been  vested  in 
the  rector  for  the  time  being  of  the  parish,  save  and 
except  so  far  as  the  same  had  been  barred  by  the  Act  2 
Sc  S  fV.4*  c*  100.  intituled  "An  Act  for  shortening 
the  time  required  in  claims  of  modus  decimandi  or  ex- 
emption from  or  discharge  of  tithes;'*  but,  in  case  any 
title  by  endowment  or  otherwise  to  the  said  tithes  had 
ever  been  vested  in  the  Plaintiff,  which  however  the 
Defendants  did  not  admit,  they  said,  that  the  lands 
in  their  respective  occupations  had  been  enjoyed  with- 
ont  payment  or  render  of  any  tithes  of  the  said  tithe- 
able  matters  and  things,  or  any  of  them,  or  of  any 
money  or  other  matter  in  lieu  thereof,  or  any  of  them, 
to  the  vicar  of  the  parish,  for  and  during  the  whole 
time  that  two  persons  in  succession  had  held  the  vicar- 
age and  for  not  less  than  three  years  after  the  institu- 
tion of  a  third  person  thereto,  and  during  such  number 
of  years  as  were  sufficient  to  make  up  the  full  period  of 
sixty  years,  and  also  the  further  period  of  three  years 
afler  the  institution  of  such  third  person ;  and  under 
these  circumstances  they  submitted,  that  the  Plaintiff 
Was  not  entitled  to  any  of  the  tithes  in  question,  (a) 

The 

(a)  There  were  two  sets  of  enjoyed  without  payment  of  the 

answers.    In  one  set,  the  three  tithes,  were  stated,  as  in  the  text, 

kicainl)encies,  during  which  the  .  in  general  terms,  without  specify- 

lands  were  alleged  to  have  been  ing  the  names  of  the  incumbents. 

R  3                                          In 
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Johnston. 
Amended  bill. 


The  bill  was  afterwards  amended,  by  making  the 
Bishop  oF  Carlisle^  who  was  the  impropriate  rector  of 
the  parish,  a  Defendant,  and  by  charging  that  be  was 
entitled,  as  such  rector,  to  some  of  the  great  tithes  of 
the  parish,  but  not  to  any  of  the  small  tithes,  except 
the  tithes  of  peas  and  beans,  and  that  the  vicarage 
had  been  endowed  with  all  the  small  tithes,  except  the 
tithes  of  peas  and  beans. 


Answers. 


In  answer  to  that  bill,  the  Bishop  put  in  a  disclaimer 
of  all  right  and  title  to  the  tithes  in  question :  and  the 
Defendants,  the  occupiers,  said,  they  believed,  that 
the  Bishop,  as  rector,  was  entitled  to  all  the  great 
tithes  of  the  parish,  except  the  tithe  of  hay,  and  also- 
to  the  tithes  of  peas  and  beans;  and  that  he  was  pre« 
sumptively  entitled  to  all  the  other  small  tithes  of  the 
parish,  but  that  he  had  never  received  any  of  such  small 
tithes,  and  that  his  right,  if  any,  to  the  same  was  barred 
by  the  statute.  The  same  answer,  in  setting  forth  the 
numbers  of  ewes,  iambs  and  other  sheep  which  bad  been 
agisted  upon  the  Defendant's  lands  during  the  period 
for  which  the  tithes  were  claimed  by  the  bill,  stated  inci- 
dentally, that,  in  respect  of  some  of  them,  tithe  of  wool 
had  been  paid  to  the  Plaintiff;  but,  with  that  exceptions 
the  answers  did  not  expressly  state,  nor  did  the  biU 
allege,  that  tithes  of  any  sort,  or  any  money  or  other 
compensation  in  lieu  thereof,  had  ever  been  actually 
paid,  either  to  the  rector  or  to  the  vicar,  in  respect  of 
any  of  the  lands  occupied  by  the  Defendants. 

The  evidence  on  the  part  of  the  Plaintiff  proved  that 
the  tithes  of  corn  and  grain,  and  peas  and  beans,  had 

always 


In  the  other  set,  the  names  of 
the  incumbents  were  specified, 
and  stated  to  be  the  three  imme* 
diste  predecessors  of  tlie  Plain? 


tiflf;  and  it  was  proved  by  the  evW 
dence  on  the  part  of  the  De- 
fendants, that  the  first  of  these 
was  inducted  in  the  year  1730. 
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always  been  paid  to  the  rector  of  the  parish  for  the        1B44. 
time  being,  and  the  tithes  of  hay  and  various  small     ^^^^^"^ 
tithes,  (but  not  including  any  of  the  tithes  claimed  by  «. 

the  bill)  to  the  vicar.    On  the  other  hand  it  was  proved,     ^^™»«>''^ 
on  the  part  of  the  Defendants,  that  none  of  the  tithes 
claimed  by  the  bill  had  ever  been  paid  in  the  parish 
lo  any  one,  within  living  memory*- 

Upon  the  hearing  of  the  cause  before  Vice-Chan«  Ori^al 
eellor  fVigramj  the  principal  question  discussed,  and  heanng.  . 
the  only  one  material  to  this  report,  was,  whether, 
nnder  the  statute,  a  claim  to  exemption  from  the  pay« 
ment  of  tithes  could  be  supported  by  the  mere  proof 
of  non-render  for  the  prescribed  period,  without  also 
shewing  some  legal  ground  for  the  exemption.  The  Abstract  of 
Vice-Chancellor,  in  an  elaborate  judgment  (a),  held  ofvl'c. 
that  it  could  not;  founding  himself  chiefly  upon  the 
preamble,  as  shewing  that  the  only  object  of  the  Act 
was  to  diminish  the  difficulty  and  expense  of  establish- 
ing moduses  or  claims  to  exemption  from  tithes  in 
so  far  as  time  or  length  of  usage  was  an  element  in 
the  proof:  and  as  the  proof  of  a  right  of  exemption, 
before  the  statute,  consisted  of  two  distinct  parts-— 
first,  that  the  lands  had  a  capacity  for  exemption  by 
having  belonged  to  one  of  the  greater  monasteries,  and, 
secondly,  that  they  had  been  enjoyed  by  such  raonas-^ 
tery  discharged  of  tithe  at  the  time  of  its  dissolution, 
his  Honor  was  of  opinion  that  the  statute  was  to  be 
construed  as  applying  to  the  latter  part  only  of  such 
proof,  as  being  that  to  which  alone  usage  was  material, 
and  that  the  enacting  clauses  of  the  statute  were  not 
only  consistent  with,  but  confirmatory  of,  this  limited 
view  of  its  object  as  derived  from  the  preamble ;  whereas 
to  treat  the  statute  as  dispensing  with  the  necessity  of 

shewing 

(a)  See  I  Hare^  169. 
R  4 
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shewing  any  legal  origin  of  the  exemption)  would  be  to 
abrogate  by  inference  the  old  rule  of  law  which  forbade 
laymen  to  prescribe  in  non  decimandOf  and  in  so  doing 
to  give  to  the  Act  an  operation  which  was  not  only 
beyond  the  scope  of  its  preamble,  but  inconsistent,  as 
be  thought,  with  some  of  its  provbions,  to  which  he 
particularly  adverted..  These  considerations,  arising 
upon  a  general  view  of  the  Act,  appeared  to  his  Honor 
to  be  confirmed  by  the  difficulty  of  applying  it,  if  the 
contrary  construction  were  adopted,  to  a  case  like  the 
present,  in  which  the  exemption  claimed,  was  not  aq 
exemption  from  all  tithes,  but  an  exemption  in  respect 
of  certain  titheable  matters  only,  and  the  greater  part 
of  them  of  modern  introduction.  Upon  this  point  his 
Honor  made  the  following  observations : — ^*  Tithes  in 
kind  of  all  titheable  matters  produced  from  off  the  De» 
fendants'  lands,  except  the  tithes  in  question,  are  admitted 
to  be  payable.  If  the  lands  are  exempted  from  the 
tithes  of  the  matters  in  question  under  Lord  Tenterden^^ 
Act,  it  must  be  upon  the  ground  of  a  supposed  contract 
for  such  exemption  commencing  before  the  time  of 
legal  memory.  But  the  titheable  matters  which  are  the 
subject  of  this  supposed  contract,  or  the  greater  part  of 
them,  were  confessedly  unknown  in  this  country  until 
long  after  the  time  of  legal  memory.  A  modus  indeed, 
which  is  also  founded  upon  a  supposed  contract  before 
the  time  of  legal  memory,  may  well  cover  matters  of 
new  introduction ;  for  the  contract  in  that  case  may  have 
been  for  the  general  exemption  of  the  lands  from  pay- 
ment of  tithes  of  whatever  nature,  and  whether  the 
titheable  matters  were  known  or  unknown  at  the  time 
of  the  supposed  contract.  But  a  contract  before  the 
time  of  legal  memory  not  to  pay  tithes  of  titheable 
matters  then  unknown,  and  thereafter  to  be  introduced, 
would  be  merely  void  for  want  of  consideration.  Tithes 
of  all  titheable  matters  being  originally  due,  a  contract 

to 
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to  take  part  only,  in  satisfaction  of  the  wliole^  cannot 
satisfy  the  right  to  the  residue  without  an  e(]uivalent  in 
value  •  •  •  •  The  only  way  of  escaping  from  this  difficulty 
lEf  to  suppose  tlie  Act  to  apply  only  to  cases  in  which  a 
general  exemption  from  all  tithes  in  respect  of  parti* 
cular  lands  is  claimed,  and  not  to  a  claim  of  exemption 
in  respect  of  particular  titheable  matters  only.  That 
construction  of  the  Act  would  dispose  of  the  present 
case ;  for,  in  this  case,  the  exemption  claimed  is  con- 
fined to  particular  titheable  motters  arising  from  lands, 
in  respect  of  which  no  general  exemption  is  claimed  ; 
but  I  see  nothing  in  the  words  of  the  Act  to  warrant 
such  a  construction  as  this ;  and,  if  the  words  of  the 
Act  are  to  be  modified  by  reference  to  the  subject  about 
which  it  is  conversant,  I  cannot  but  think  this  latter 
construction  would  be  more  violent  than  that  which  the 
vicar  contends  for»  The  vicar  proposes  only  to  confine 
the  Act  to  those  cases  to  which  the  preamble  says  it  was 
intended  to  be  applied,  and  to  leave  the  words  of  the 
Act  in  full  operation  in  all  such  cases*  The  other  con« 
struction  would  be  merely  arbitrary*** 


1844. 

SiXXBLD 

r. 

JoaKSTON* 


The  Vice-Chancellor  having,  in  conformity  with  this  Decree* 
judgment,  made  a  decree  for  an  account  of  the  tithes 
claimed  by  the  bill,  the  Defendants  appealed ;  and,  upon  Appeal. 
the  rehearing  of  the  cause  before  Lord  Lyndhurst  C, 
his  Lordship,  mihout  reversing  the  decree,  ordered  that 
the  following  Case  should  be  made  for  the  opinion  of 
the  Judges  of  the  Court  of  Common  Pleas :  and  reserved 
further  directions  and  costs  until  the  Judges  should 
have  made  their  certificate. 


The  Cose,  after  setting  forth  the  claim  made  by  the  Case  for  the 
bni^  and  the  defence  set  up  by  the  answer  under  the  ?P'5}^°  ^ 
Statute,  further  stated,  in  substance,  that  the  Defendants 
did  not,  by  their  answers,  allege  any  ground  of  ex-> 

emptioQ 
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emption  from  or  discharge  of  the  tithes  in  questioii 
otherwise  than  by  the  enjo}m]ent  of  their  lands  without 
payment  of  such  tithes  for  the  period  mentioned  in  their 
answers^  and  by  the  operation  of  the  Act.  That  the 
PlaintiiT,  on  his  part,  did  not  allege  or  set  forth  any  pro* 
viso^  exception,  &c.,  or  any  other  matter  of  fact  or  law 
not  inconsistent  with  the  simple  fact  of  the  exercise  and 
enjoyment  of  the  exemption  claimed,  upon  which  he 
intended  to  rely.  That  the  Defendants,  by  their  evi-» 
dence  in  the  cause,  proved  that  the  lands  in  their  re- 
spective occupations  had  been  enjoyed  by  themselves 
and  their  predecessors  without  payment  or  render  of 
the  tithes  in  question,  or  money  or  other  matter  in  lieu 
thereof,  to  the  vicar  of  the  parish  for  the  whole  period  (a) 
of  the  three  incumbencies  mentioned  in  their  answers, 
commencing  with  the  year  1780,  and  down  to  the  time 
of  the  filing  of  the  bill ;  and  that  the  PlaintiflP  went 
into  no  evidence  touching  the  exemption  of  the  De- 
fendants' lands  from  the  payment  of  the  tithes  in  ques- 
tion. That  the  Plaintiff  and  his  predecessors  in  the 
vicarage  had  always  received  the  tithes  in  kind,  or 
moduses  or  compositions  for  the  tithes,  of  hay  with 
certain  exceptions,  and  of  milk,  calves,  wool,  lambs, 
foals,  bees,  pigs,  geese,  eggs,  and  line ;  and  it  was  to 
be  assumed  that  the  Plaintiff  was  entitled  to  the  tithes 


m 


(a)  In  point  of  fact,  the  evi- 
dence on  the  part  of  the  De- 
fendants did  not  extend  so  far 
back  as  the  year  1730,  being 
confined  to  the  experience  of 
living  witnesses,  the  oldest  of 
whom  was  not  more  than  eighty 
years  of  age.  But  as  no  counter 
evidence  of  payment  was  ad- 
duced by  the  Plaintiff,  this  seems 
to  have  been  considered  suffi- 
cient, though  the  Act  (sect.  8.) 


expressly  provides  that  no  pre- 
sumption shall  be  allowed  or 
made  in  favour  or  support  of 
any  claim  upon  proof  of  the  ex- 
ercise or  enjoyment  of  the  ri^t 
or  matter  claimed  for  any  less 
period  of  time  or  number  of 
years  thaa  for  such  period  or 
number  mentioned  in  the  Act, 
as  shall  be  applicable  to  the 
case  and  to  the  nature  of  the 
claim. 
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in  qoestion  from  the  Defendants'  lands,  unless,'  under 
tlie  circumstances  mentioned  in  the  case,  such  lands 
were  exempt  from  or  discharged  of  such  tithes. 

The  questbn  submitted  to  the  Court  was, 

Whether^  according  to  the  true  construction  of  the 
Act  2  &  S  J^  4.  r.  100.,  a  valid  and  indefeasible  pre- 
sumption or  claim  of  exemption  from  or  discharge  of 
the  tithes  claimed  by  the  bill  could  be  sustained  under 
the  circumstances  above  stated. 


S4a 
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• 

This  Case  was  argued  {a)  in  Febriiary  1846  before 
Tindal  C.J.  and  Coltman^  Cressweltj  and  Erie  J  J.,  of 
whom  Tindal  C.  J.  and  CresswM  J.  answered  the  ques- 
tion in  the  negative,  agreeing  with  the  Vice-Chancellor 
iti  his  limited  construction  of  the  Act  as  applicable  to  a 
claim  of  total  exemption,  but  differing  from  him  in  so  far 
lUi  they  expressed  a  doubt  whether  the  statute  had  any 
application  at  all  to  a  claim  like  th6  present,  of  a  partial 
exemption  only,  —  a  distinction  which,  it  will  be  ob- 
served, the  Vice-Chancellor  thought  would  be  merely 
arbitrary.  On  the  other  hand,  Coltman  and  Erie  3.3. 
certified  their  opinion  in  the  affirmative,  being  of  a 
contrary  opinion  to  the  Vice-Chancellor  upon  the  first 
point,  but  not  noticing  the  second. 


1846. 


The  cause  coming  on  again  upon  these  cpnflicting 
certificates  before   Lord   Cottenham  C,   his*  .Lordship  opblon'of  Uie 
directed  the  same  case  with  the  same  question  for  the  Court  of  Ex- 
opinion  of  the  Court  of  Exchequer,  and  continued  the 
reservation  of  further  directions  and  costs. 


On 


(a)  2  Man.  Gr.  4r  Sc  749. 
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On  the  Case  coming  on  to  he  argued  in  the  Court  of 
Exchequer  before  Pollock  C.  B.,  and  Parke^  Alderson^ 
and  Piatt  B.  B.)  the  Court  suggested  that,  as  they 
might  be  of  a  different  opinion  from  the  Vice-Chan* 
cellor  upon  the  construction  of  the  Act  as  applicable 
to  a  claim  of  total  exemption,  but  jet  might  think  that 
the  Act  did  not  apply  to  a  claim  of  partial  exemption, 
it  would  be  desirable,  in  order  to  prevent  any  miscon- 
struction  of  their  certificate,  that  the  case  should  be 
amended  in  such  a  manner  as  to  raise  both  these  ques- 
tions separately.  They  also  observed,  that  it  might  be 
material  to  inquire  whether  the  titheable  matters  in 
question  had  been  produced  upon  the  lands  during  the 
oeriod  for  which  non*payment  was  pleaded. 


Amendmeot 
pfCase. 


In  consequence  of  these  suggestions,  the  Case  was, 
with  the  sanction  of  the  Lord  Chancellor,  amended  (a), 
by  striking  out  the  original  question,  and  inserting  the 
following  paragraphs. 

*^  It  is  also  to  be  assumed,  for  the  purpose  of  this 
case,  that,  as  to  some  parts  of  the  lands  in  question,  no 
tithes  of  any  kind,  nor  any  money  or  other  matter  in 
lieu  thereof,  have  or  has  been  paid  or  rendered  during 
the  period  above  mentioned,  although  during' such  pe- 
riod not  only  the  titheable  matters  and  things  tlie  tithes 
whereof  are  demanded  by  the  Plaintiff's  bill,  but  other 
titheable  matters  and  things  grew  and  arose  from  time 
to  time  and  at  various  times  upon  such  parts  of  the 
said  lands.'' 


«« 


It  b  also  to  be  assumed,  for  the  purpose  of  this 
case,  that,  as  to  other  parts  of  the  land  in  question,  no 

tithes 


(a)  These  amendments  haying 
been  arranged  between  the  coun- 
sel out  of  Court,  there  was  no 


discussion  of  them  before  the 
Lord  Chancellor,  and  the  order 
for  them  passed  sub  tileniio. 
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tithes  of  the  titheable  matters  and  things  the  titlies 
whereof  are  demanded  by  the  Plaintiff's  bill^  nor  any 
money  or  other  matter  in  lieu  thereof,  have  or  has  been 
paid  or  rendered  during  the  said  period,  although  at 
various  times  during  such  period  the  tiiheable  matters 
and  things  the  tithes  whereof  are  demanded  by  the 
Plaintiff's  bill,  grew  and  arose  upon  such  last-men- 
tioned lands;  and  although  at  various  other  times  during 
the  same  period  other  titheable  matters  and  things,  in- 
cluding corn,  grain,  and  hay  grew  and  arose  upon  the 
last-mentioned  lands,  and  the  tithes  of  all  the  last-men- 
tioned matters  and  things  have  from  time  to  time  been 
paid  and  rendered. 

**  The  questions  for  the  opinion  of  the  Court  are^ 

1.  <*  Whether  a  valid  and  indefeasible  prescription 
or  claim  of  exemption  from  or  discharge  of  the  tithes 
demanded  by  the  bill,  can  be  maintained  under  the 
circumstances  stated,  as  to  those  parts  of  the  binds  in 
respect  of  which  no  tithes  of  any  kind  have  been  paid 
during  the  period  mentioned." 

2.  "Whether  such  prescription  or  claim  can  be 
maintained  under  the  circumstances  stated,  as  to  those 
parts  of  the  lands  in  respect  of  which  some  tithes  have 
been  paid  during  the  said  period." 


1848. 


Salkbld 
johnstox. 


Upon  the  Case  as  so  amended,  the  Court  of  Ex-  Certificate, 
chequer  certified  unanimously  their  opinion, 

.  1*  That  the  prescription  or  claim  could  be  sustained 
as  to  the  parts  of  the  lands  mentioned  in  the  1st  question, 
provided  the  tithes  of  all  the  titheable  matters  from  time 
to  time  growing  on  the  parts  of  the  lands  therein  men- 
tioned were  shewn  to  have  been  during  the  whole  of 
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(Such  peHod  withhbld  adversely  and  uiider  a  cli^im  at  df 
Tight  acquiesced  in  by  the  titheownen     But 

2ndly.  That  as  to  the  parts  of  the  lands  mentioned 
in  the  second  question,  such  prescription  could  not  be 
sustained. 


Abstract  of 
Judgment  of 
Court  of 
Exchequer. 


The  Lord  Chief  Baron,  in  delivering  the  judgment 
of  the  Court,  said,  they  thought  it  perfectly  clear  that  a 
claim  to  a  modusj  or  exemption,  or  any  other  thing,  could 
not  be  ^*  sustained  and  be  deemed  good  and  valid  in  law 
and  indefeasible,"  by  evidence  of  any  thing  less  than  that 
which  shewed  a  complete  title  to  the  thing  claimed ;  and, 
therefore,  when  the  Act  said,  that  the  claim  sbonld  be 
sustained  and  deemed  good  and  valid  in  law  and  inde- 
feasible by  evidence  shewing  the  nonpayment  of  tithes  for 
sixty  years,  it  followed  that  the  legislature  intended  that 
nonpayment  for  that  period,  without  more,  should  con- 
stitute a  complete  title.  With  respect  to  the  argument 
derived  from  the  preamble,  after  observing  that  the 
preamble  of  an  Act  might  be  used  to  explain  the  mean- 
ing of  the  makers  of  the  Act,  and  the  mischief  it  was  in- 
tended to  remedy,  but  not  to  conti*ol  the  enacting  part, 
they  «aid  they  could  not  agree  in  the  view  taken  of  that 
subject  by  the  Vice-Chancellor^  as  it  seemed  to  them 
that  a  very  reasonable  construction  could  be  put  upon 
the  preamble,  quite  in  harmony  with  their  construction 
of  the  enacting  clauses.  The  preamble  recited  that  the 
expense  and  inconvenience  of  suits  for  the  recovery  of 
tithes  ought  to  be  prevented ;  by  which  they  understood 
not  that  the  expense  of  suits  (the  number  of  them  being 
supposed  to  remain  as  before),  and  the  inconvenience 
of  conducting  them,  might  and  ought  to  be  prevented/ 
but  that  expensive  and  inconvenient  suits  might  and 
dught  to  be  prevented;  and  that,  by  enacting  a  more 
easy  method  of  establishing  both   moduses  and  ex- 

^  emptionsf 
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emptions,  by  shortening  the  lime  rciquired  for  the  proof 
of  both^  —  which,  by  the  old  law,  must  have  extended  to 
the  time  of  Richard  I.,  and  in  that  of  exemption  in 
respect  of  Abbey  lands,  in  most  instances,  to  the  time  of 
legal  memory,  and  in  none  to  less  than  the  31  Hen.  8.^ 
and  in  the  case  of  compositions  real,  at  least  to  the  IS 
EUz^  —  an  easier  mode  of  proving  a  title  to  exemption 
by  limiting  the  enquiry  to  the  period  of  thirty  years  or 
sixty,  as  the  case  might  require,  would  prevent  many 
of  those  aice  questions,  and  much  of  that  expensive  liti* 
gallon  which  prevailed  before,  to  the  detriment  of  both 
iht  parties  concerned.  In  this  manner  they  thought 
the  preamble  might  be  well  reconciled  with  the  enacting 
party  but  that  if  it  were  less  reconcileable,  the  enacting 
part  was  so  clear  and  distinct,  that  it  ought  not  to 
be  controlled  by  it  At  the  same  time  they  observed, 
that  in  this,  as  in  other  Prescription  Acts  (a),  it  was 
acquiescence  in  the  adverse  enjoyment  of  the  exemption 
that  was  intended  to  make  it  valid  and  indefeasible ;  and^ 
therefore,  that  where  the  circumstances  under  which 
the  lands  had  been  enjoyed  without  payment  of  tithes^ 
had  been  such  as  to  exclude  the  idea  of  such  acqui- 
escence on  the  part  of  the  tithe  owner— as,  for  instance, 
where  the  lands  had  been  waste,  or  had,  for  any  other 
reason,  produced  no'titheable  matter  of  any  sort,  during 
the  whole  of  the  statutory  period,  but  had  by  a  subse- 
quent alteration  become  productive ;  or  where,  having 
belonged  to  one  of  the  privileged  Orders,  they  had 
during  the  whole  of  that  period  been  in  the  hands  of  a 
tenant  of  the  Crown,  or  in  the  hands  of  a  private 
owner, — the  mere  fact  of  nonpayment  of  tithe,  under 
such  circumstances,  would  not  sustain  a  claim  of  abso- 
lute exemption,  such  cases  not  being  within  the  princi- 
ple of  the  enacting  clause,  althougli  included  within  its 

terms, 
(a)  See  Btigld  v.  Walker,  1  Cr.  Meet,  4r  Rot.  319. 
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terms,  according  to  their  literal  constructioik  Etren 
with  this  qualification!  they  admitted  that  the  enacting 
clause,  as  they  construed  it,  gave  validity  to  claims 
which  could  not  otherwise  have  been  maintained,  and 
was  an  injury,  therefore,  to  the  rights,  and  a  diminution 
of  the  property,  of  the  Church.  But  they  observed  that, 
on  the  other  hand,  there  was  a  great  public  benefit  in 
giving  security  to  long  possession,  which  was  the  prin- 
ciple on  which  all  Statutes  of  Limitations  proceeded, 
though,  doubdess,  at  the  expense  of  some  individual 
mischief  and  loss;  and,  on  the  whole,  it  was  most  for 
the  interests  of  society  that  possession  and  enjoyment 
for  a  length  of  time  should  be  looked  to  as  the  safest 
evidence  of  men's  rights.  They  then  passed  to  the 
second  question,  on  which  they  expressed  theml;elves  as 
follows :  -— 

*'  The  second  question  is  a  very  different  one.  It  is, 
whether  the  enjoyment  of  the  land  without  payment  of 
tithe  of  a  particular  titheable  matter  for  the  prescribed 
period  (all  other  tithe  having  been  paid  during  that 
time),  gives  a  valid  and  indefeasible  right  of  exemption 
from  the  payment  of  that  species  of  tithe.  Now  tiiis 
case  is  clearly  not  within  the  words  of  the  Act.  If  a 
modus  is  paid  for  that  period  for  that  particular  tithe,  it 
is,  no  doubt,  rendered  a  valid  modus  by  the  o|>eration 
of  the  statute;  but  if  no  modus  has  been  paid,  the  case  is 
not  provided  for.  It  is  only  where  land  has  been  en* 
joyed  without  payment  of  any  tithes  or  of  money  or 
other  matter  in  lieu  thereof,  that  the  statute  applies, 
and  there  appears  to  us  to  be  no  reason  why  we  should 
alter  the  language  of  the  statute  in  order  to  include  such 
a  case.  How  often  during  the  sixty  years,  or  other 
prescribed  period,  must  the  particular  article  have  been 
grown,  in  order  that  the  nonpayment  of  the  tithe  of  it 
may  create  an  exemption  ?   If,  during  that  period,  a 

neir 
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new  vegetable  has  (occasionally,  but  rarely)  been  growO) 
and  the  tithe  owner  has  omitted  to  require  the  tithe  of 
it,  is  the  vegetable  hereafter  to  be  cultivated  to  an  un- 
limited extent,  and  no  tithe  to  be  paid  ?  This  would 
be  obviously  unjust,  and,  therefore,  we  hold  that  the 
statute  applies  only  to  cases  within  the  express  words 
of  it«  Though  there  is  great  reason  for  providing  that 
where  a  particular  estate  must,  in  the  ordinary  course, 
have  produced  every  year  some  titheable  matters,  and 
the  tithe  owner  has  never  claimed  them,  the  estate 
should  be  exempted,  there  is  by  no  means  the  same 
reason  for  holding  that  where  it  has  sometimes  pro- 
duced a  particular  species  of  titheable  matter,  and  tithe 
of  it  has  not  been  paid,  the  land  should  be  exempt  from 
that  species  of  tithe*  We  see  no  reason,  therefore,  for 
departing  from  the  words  of  the  Act ;  and  we  answer  the 
second  question,  as  already  intimated,  in  the  negative." 
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The  cause  now  came  on  for  further  directions  upon      ^  1848. 
that  certificate. 

Sir  Francis  Simpkinson  and  Mr.  Fleming  appeared  for 
the  PiaintifT. 

Mr.  fVoodf  Mr.  Eagle,  and  Mr.  Malins,  for  the  De- 
fendants. 

Upon  the  matter  being  opened, 

The  Lord  Chancellor  inquired  how  it  happened 
that  on  this,  as  well  as  on  the  last,  occasion  the  cause 
was  set  down  before  him^  and  not  before  the  branch  of 
the  Court  from  which  it  originally  came,  in  conformity 
with  the  rule  which  he  had  laid  down  in  Saooden  v. 
Manioil  (a),  and  he  asked  to  see  the  order  made  by  Lord 

I^ndhurst ; 
(a)  2  PM.  623. 
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Lyndhurst ;  upon  reading  which  he  observed,  that  it  was 
in  an  irregular  form  ;  for  where  upon  an  appeal  from  a 
decree  or  order  of  an  uiferior  branch  of  the  Court,  the 
Lord  Chancellor  was  of  opinion  that  it  could  not  be  pro- 
perly disposed  of  without  sending  a  case  for  the  opinion 
of  a  court  of  law,  the  regular  course  was,  first  to  reverse 
the  decree  or  order  appealed  from,  and  then  direct  the 
case :  the  efiect  of  which  was,  to  remit  the  cause  in  its 
subsequent  stages  to  the  branch  of  the  Court  from 
which  it  came.  But,  as  in  the  present  case  that  course 
had  not  been  followed,  the  cause  still  remained  in  the 
appellate  branch  of  the  Court,  and  was  proper  to  be 
heard  there;  but  his  Lordship  desired  that  the  case 
might  not  be  drawn  into  a  precedent. 


A  preliminary  discussion  then  arose  as  to  whether 
the  case  turned  upon  the  first  or  the  second  of  the  ques- 
tions on  which  the  Court  of  Exchequer  bad  certified 
their  opinion ;  which  involved  another  question  of,  whe- 
ther the  defence  given  by  the  statute  was  complete 
without  an  averment  that  no  tithes  whatever  had  been 
ptCid,  or  whether  the  fact  of  other  tithes  than  those 
claimed  having  been  paid  (supposing  it  to  be  material 
at  ,all,  whicli  the  Defendants'  counsel  contended  it  was 

• 

not)  ought  not  to  have  been  specially  pleaded  by  the 
Plaintifi*  by  way  of  exception  to  the  defence,  it  being 
admitted  that  the  bill  contained  no  such  allegation,  un- 
less it  were  implied  in  the  statement  that  the  Plaintifi^  as 
vicar,  claimed  all  the  tithes  of  the  parish  except  those 
of  com  and  hay,  and  that  those  were  claimed  by  the 
rector.  It  was  contended,  however,  on  the  part  of  the 
Plaintiff,  that  the  admission  in  the  answer  that  the  rector 
was  entitled  to  the  great  tithes,  and  the  statement  that 
tithe  of  wool  had  been  actually  paid  to  the  PlaintifiP 
during  the  period  for  which  tithes  were  claimed  by  the 
bill,  were  sufficient,  without  any  corresponding  all^a- 
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lions  in  the  bill,  to  bring  the  case  within  that  class  to 
which  the  second  question  referred,  more  particularly 
as  the  evidence  established  beyond  all  doubt  that  other 
tithes  had  been  paid,  in  respect  of  the  Defendant's  lands, 
both  to  the  rector  and  the  vicar,  from  time  immemoriaL 
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^The  Lord  Chancellor* 

It  may  be  that  I  shall  find  that  the  second  question 
does  not  arise  upon  the  pleadings*  But  if  it  does,  it 
would  be  very  difficult  for  me  to  act  against  the  una- 
nimous opinion  of  the  Court  of  Exchequer  without 
putting  the  case  in  some  further  course  of  investiga- 
tion* Upon  the  first  question,  the  opinion  of  all  the 
three  courts  of  law  has  been  taken,  for  the  Judges  of 
the  Court  of  Queen's  Bench  were  equally  divided  upon 
it  in  Fellowes  v.  Clay  (a) ;  but  the  second  question  has  as 
yet  been  submitted  to  the  Court  of  Exchequer  only.] 

The  argument  then  proceeded,  upon  both  questions* 

In  reference  to  the  second  question,  the  Archbishop 
of  York  V.  Ihike  of  Newcastle  {b)  and  the  Bishop  of 
Oxford  V.  Ai/re  (c)  were  cited  on  the  part  of  the  De- 
fendants, 


(a)  4  Q.  j9.  lUp.  313.  This 
case  arose  upon  an  issue  di- 
rected under  the  Tithe  Com- 
mutation Act,  6  &  7  H^.  4.  C.71., 
whether  a  certain  district  within 
tlie  parish  of  Eggetford  was  ex* 
empt  from  payment  of  tithes  to 
the  rector.  The  landowner 
having  rested  ',his  case  at  the 
trial  upon  evidence  of  non-pay- 
ment of  any  tithe  for  the  pre- 
scribed period,  without  giving 
any  evidence  of  a  composition 
real  or  other  legal  origin  of  the 
exemplioD,  the  jury  were  di- 


rected  by  Mr.  Baron  Rolfe  to 
find  a  verdict  for  the  rector  (the 
Defendant  in  the  issue.)  The 
case  came  before  the  Court  upon 
a  motion  for  leave  to  enter  the 
verdict  for  the  Plaintiff,  or  for  a 
new  trial:  and  the  Court  was 
equally;  divided  upon  the  ques- 
tion ;  Patteson  and  Coleridge  JJ* 
being  of  opinion  that  the  di- 
rection was  right ;  Lord  Den^ 
man  C.J.  and  JVilUatns  of  the 
contrary  opinion. 

(b)  1  E4  y*  661. 

(c)  3  Wood,  361. 
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fendants,  as  shewing  that  an  exemption  from  particular 
tithes  might  have  been  pleaded  before  the  statute,  as 
well  as  an  exemption  from  tithes  generally. 

iT/ie  Lord  Chancellor. 

If  that  be  conceded,  it  will  be  for  Sir  F.  Simpkinson, 
in  his  reply,  to  shew  me  how  there  can  be  any  difierence 
in  the  application  of  the  Act  to  a  claim  of  total  or  par- 
tial exemption.] 

With  respect  to  the  proviso  by  which  the  Court  of 
Exchequer  had  qualified  their  answer  to  the  iirst  ques- 
tion, it  was  observed,  on  the  part  of  the  Defendants, 
that  in  the  general  Prescription  Act,  2  &  S  ^.  4.  c:.  71., 
to  which  the  Barons  referred,  the  words  were  expressly 
"  enjoyment  as  of  right "  (sect.  5.),  Tickle  v.  Btxmn  {a)  ; 
whereas  the  words  "  as  of  right*'  were  not  to  be  found 
in  the  Tithe  Prescription  Act ;  but  that,  at  all  events, 
any  circumstances  tending  to  shew  that  the  enjoyment 
had  not  been  as  of  right  were  matter  of  replication 
under  the  7th  section. 


The  argument,  on  the  part  of  the  Plaintiff,  in  support 
of  the  certificate  upon  the  second  question,  was  sub- 
stantially the  same  as  that  reported  in  2  Exch.  Rep.  256. 


18^9. 


Tlie  Lord  Chancellor  having;  been  for  some  time 
prevented  from  attending  Court  by  illness,  gave  out  the 
following  judgment  in  writing. 

The  Lord  Chancellor. 

Vice-Chancellor  JVigram  decreed  payment  of  certain 

tithes  against  the   Defendants  who  had   pleaded   the 

statute 
(a)  4  Ad.  ^  EiL  369. 
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statute  2  8c  S  W.4f.  c.  100.  and  proved  non-payment  of       1849. 
ihe  particular  tithes  claimed  within  the  period  required     ^^^^^ 
by  the  Act,  holding  that  such  non-payment  was  no  pro-  r. 

tection  under  the  Act  witliout  proof  of  the  legal  origin 
of  the  discharge. 

Lord  Lytid/iurstj  upon  an  appeal  from  that  decree, 
directed  a  case  for  the  opinion  of  the  Judges  of  the 
Common  Pleas.     They  were  equally  divided :    Chief 
Justice  Tindal  and  Mr.  Justice  Cresswell  agreeing  with 
Vice-Chancellor   Wigi'am^   Justices   Erie  and  CoUman 
holding  that  the  defence  under  the  Act  was  complete. 
Upon  this  certificate  the  case  came  before  me;  and, 
finding  the  Judges  of  the  Common  Pleas  equally  divided, 
and  that  upon  the  same  question  coming  before   the 
Queen's  Bench  in  Felfowes  v.  day  (a),  the  Judges  of 
that   Court  were  also  equally  divided.  Lord  Denman 
and  Mr.  Justice  John  Williams  concurring  with  Justices 
Erie  and  CoUman^  and  Justices  Pattcson  and  Coleridge 
with    the   Chief  Justice   and   Mr.  Justice   Cresswelly  1 
directed  that  the  same  case  should  be  submitted  to  the 
Court  of  Exchequer;  and  upon  this  point,  the  Chief 
Baron  and  Barons  Parke,  Aldersotiy  and  Plait  have  cer- 
tified their  concurrence   with   the  opinion   of  Justices 
Eric  and  CoUman.     The  result,  therefore,  is,  that  of  the 
twelve  Judges  who  have  given  opinions  upon  this  point, 
eight  differ  from  that  of  Vice-Chanccllor  Wigram^  and 
four  concur  with  him.     It  is  now  my  duty  to  come  to 
the  best  conclusion  I  can  upon  a  question  of  which  the 
difficulty  is  best  proved   by  the  diversity  of  opinion 
amongst  the  Judges. 

The  question  must  depend  upon  the  construction  of 
the  Act;  but  it  is  not  only  a  legitimate,  but  a  proper, 
course,  first  to  consider  the  position,  at  the  time  it  passed, 

of 

(a)  ^Q.B.  313. 
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of  the  subject  matter  upon  which  it  was  intended  to 
operate.  This  subject  matter  is  by  the  Act  described 
to  be  ^^  Prescriptions  and  claims  of  or  for  any  modm 
decimandiy  or  of  or  for  any  exemption  from  or  discharge 
of  tithes  by  composition  real  or  otherwise,''  treating  the 
modus  and  the  discharge  as  one  and  the  same  for  the 
purposes  of  the  Act,  and  providing  the  same  remedy  for 
each.  This  I  think  an  important  consideration,  because 
some  of  the  learned  Judges  who  support  the  Plaintiff's 
right  to  the  tithes,  found  their  arguments  very  much 
upon  the  supposed  distinction  between  the  rules  of  law 
as  applicable  to  moduses  and  discharges ;  and  no  doubt 
different  rules  have  been  applied  to  compositions  real, 
the  reason  for  which  is  not  very  apparent;  but  the 
foundation  of  the  right  of  the  occupier  is  the  same  in 
all.  As  in  former  times  it  was  competent  for  the  parties 
interested  to  agree  to  the  payment  of  a  modus  in  lieu  of 
tithes  in  kind,  proof  of  immemorial  payment  of  such 
modus  and  non-payment  of  tithes  in  kind  was  a  suffi- 
cient defence  against  the  claim  for  tithes,  upon  the 
ground  that  prescription  is  held  to  be  proof  of  a  grant, 
or  arrangement  about  property,  which  the  parties  were 
competent  to  enter  into ;  but  the  immemorial  payment 
was  only  evidence  of  the  agreement,  that  being  the 
foundation  of  the  right  claimed.  In  the  ordinary  case 
of  a  discharge  claimed  upon  the  ground  of  the  lands 
having  belonged  to  one  of  the  great  monasteries  dis- 
solved by  Henry  VIII.,  the  principle  will  be  found 
to  be  the  same  :  those  monasteries  were  capable  of 
holding  their  lands  discharged  from  tithes ;  they  were 
not  necessarily  so  discharged,  but  the  establishment 
was  competent  to  hold  them  discharged :  when,  there- 
fore, it  appeared  that  no  tithes  had  ever  been  paid 
by  them,  a  discharge  was  presumed,  as  it  might  have 
had  a  legal  foundation.  Here,  again,  the  non-render  of 
tithes  was  only  available  as  evidence  of  the  supposed 
arrangement  of  religious  houses,  upon  which  the  dis- 
charge 
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charge  at  the  present  time  rested.  I  am  considering 
the  case  as  if  the  religious  houses  had  continued  to  this 
time^  and  were  in  possession  of  the  land :  the  statute 
of  Hen.  8.  having  only  given  to  the  lay  proprietors 
the  same  right  which  the  religious  houses  had  before 
enjoyed. 


1849. 
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In  both  these  cases,  immemorial  usage  was  necessary 
to  establish  the  right  claimed,  the  foundation  of  which 
could  not  be  proved,  though,  in  fact,  such  usage  was  in 
ordinary  cases  assumed,  upon  proof  of  comparatively 
modern  practice.  But  in  both  it  was  competent  for 
the  party  claiming  the  tithe  to  meet  such  presumptive 
proof  for  the  purpose  of  shewing  that  the  conclusions 
to  which  it  tended  could  not  be  founded,  and  that,  in 
fiict,  there  was  not  a  legal  foundation  for  the  discharge 
claimed. 


In  the  case  of  a  discharge  by  composition  real,  these 
principles  were  not  strictly  followed,  nor,  indeed,  the 
rules  which  regulate  all  other  cases  of  prescription.  Up 
to  the  disabling  statutes  in  the  reign  of  Elizctbethf  it 
was  competent  for  the  tithe  owner  and  the  landowner 
to  enter  into  a  composition  real,  with  the  concurrence 
of  other  requisite  parties  :  it  might,  therefore,  have  been 
expected  that  the  enjoyment  of  the  land  without  any 
render  of  tithes  from  time  immemorial  would  have  been 
received  as  evidence  of  an  arrangement  between  parties 
who  were  at  the  time  competent  to  enter  into  it :  such 
however  was  not  the  course  adopted ;  but  the  party  set- 
ting up  the  composition  real  was  required  to  produce  the 
deed  by  which  it  was  effected,  or  some  evidence  of  its 
having  been  executed.     This,  Mr.  Justice  Erie  {a)  pro* 

perly 


(a)  The  passage  of  Mr.  Jus- 
tice Erk^s  judgment  here  re- 
ferred to  contains  so  admirably 
concise  and  luminous  a  state- 

s 


ment  of  the  law  previous  to  the 
statute,  that  it  may  be  useful  to 
extract  it  at  length. 
**  Upon  a  claim  of  modus,  the 

4  time 
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perly  describes  as  an  anomaly ;  and  it  was  so  maniicstly 
unjust,  that  the  Courts  at  last  only  required  slight  eri* 
dence  of  its  having  existed.  In  this  case,  the  difficulty 
was,  therefore,  greater  than  in  the  former,  for  not  only 
had  the  occupier  to  prove  the  immemorial  non-render 
of  the  tithes,  but  also  to  give  some  evidence  of  tlie  legal 
origin  of  his  claim  of  discharge,  and,  as  in  the  other 
cases,  to  meet  any  evidence  his  adversary  might  pro- 
duce tending  to  negative  the  foundation  of  his  title. 


Such  was  the  state  of  the  law,  and  such  the  diffi- 
culties [which  persons  holding  land  legally  discharged 
from  the  payment  of  tithe  in  kind  bad  to  contend  with 
when  compelled  to  defend  such  legal  right,  at  the  time 

Lord 


time  of  the  enjoyment  was  the 
title,  and  proof  thereof  was  in* 
dispensable. 

**  Upon  the  claim  of  exemp- 
tion under  the  31  Hen.  3.  c,  3. 
the  fact  of  the  lands  being  held 
exempt  by  the  abbey  at  its  dis* 
solution  was  the  title.  If  that 
fact  was  proved,  all  reference 
to  time  of  enjoyment  was  su- 
perfluous. An  exemption  de- 
rived from  the  statute  would 
not  have  been  destroyed  by 
any  subsequent  render  of  tithes 
in  kind ;  Cianrickard  v.  Denton, 
i  GwUL  363.  Upon  a  claim  of 
discharge  by  composition  real, 
the  deed  of  composition  was 
the  title.  If  that  was  proved 
to  have  been  executed  by  all  the 
parties  interested,  and  to  be  in 
force,  all  reference  to  time  of 
enjoyment  was  again  superfluous. 
But  though  time  formed  no  part 
of  the  indispensable  proof  upon 
either  of  the  latter  claims,  and 


was  not  in  that  sensa  required 
for  their  establishment,  still,  in 
practice,  evidence  of  enjoyment 
for  a  long  time  was  constantly 
adduced,  because  direct  proof  of 
the  composition  deed  or  of  the 
holding  exempt  by  the  abbey 
could  not  be  given,  and  resort 
was  had  to  presumptive  evidence, 
and  among  presumptions,  to  that 
from  long  enjoyment.  It  was 
not  alone  sufficient  in  support 
of  either  of  these  claims ;  and  a 
rule  of  evidence,  apparently  ano- 
malous, required  some  presump- 
tion specifically  referring  to  the 
origin  of  the  claim  to  be  also 
shewn  ;  but  when  this  rule  had 
been  complied  with,  if  a  weak 
presumption  specifically  appli- 
cable to  the  origin  had  been 
raised,  then  the  length  of  time 
of  enjoyment  was  allowed  to 
strengthen  it,  and  so  to  establish 
the  claim  of  an  exemotion  or 
discharge." 
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Lord  TenterdetCs  Act  passed;  by  the  first  section  of 
which  it  is  enacted,  that  all  prescriptions  and  claims  of 
or  for  any  modus  decifnandt\  or  of  or  to  any  exemption 
from  or  discharge  of  tithes  by  composition  real  or  other- 
wise,  in  esses  of  claims  by  laymen^  other  than  corpora** 
lions  sole,  shall  be  sustained  and  be  deemed  good  and 
valid  in  law  upon  evidence  shewing,  in  cases  of  claims 
of  a  modus  decimandi^  the  payment  or  render  of  such 
modus;  and,  in  cases  of  claims  to  exemption  or  discharge, 
shewing  the  enjoyment  of  the  lands  without  payment  or 
render  of  tithes,  money,  or  other  matter  in  lieu  thereof 
for  the  full  period  of  thirty  years,  next  before  the  time 
of  such  demand,  unless  it  should  be^  proved  that  such 
render  or  payment  had  been  made  prior  to  such  thirty 
years;  and  if  such  proof  in  support  of  the  claim  should 
be  extended  to  the  full  period  of  sixty  years  next  before 
the  time  of  such  demand,  in  such  cases  the  claim  was 
to  be  deemed  absolute  and  indefeasible,  unless  in  either 
case  such  non  render  and  non  payment  should  have 
been  under  a  consent  or  agreement  in  writing;  and, 
when  the  demand  was  made  by  any  corporation  sole, 
every  such  prescription  or  claim  was  to  be  valid  and 
indefeasible,  upon  evidence  shewing  the  payment  of  the 
modus  or  the  enjoyment  of  the  discharge  for  the  periods 
therein  specified. 


1849. 
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Such  being  the  enactment,  the  Defendant  has  set  up 
a  prescription  and  claim  to  an  exemption  from  and 
discharge  of  tithes  of  certain  matters  and  things  ;  and  he 
has  proved  the  enjoyment  of  his  land  without  payment 
or  render  of  such  tithes  or  of  money  or  other  matter  in 
lieu  thereof  for  the  full  period  required  by  the  Act, 
upon  which  proof  the  Act  declares  that  such  prescrip- 
tion and  claim  shall  be  sustained  and  held  good  and 
valid  in  law,  and  shall  be  absolute  and  indefeasible.  But 
the  decree  of  the  Vice-Chancellor  has  held  such  proof 

to 
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to  be  of  no  value  or  validity,  and  has  decreed  the  pay- 
ment of  tithes  notwithstanding  such  proof.     I  cannot 
find  any  ambiguity  in  this  enactment,  or  any  flexiUe 
expression  capable  of  different  meanings.     If^  therefore^ 
other  parts  of  the  Act  led  to  the  belief  that  such  was  not 
the  real  intention  of  the  Act,  I  do  not  see  how  it  would 
be  possible  to  control  so  positive  an  enactment;  bat  I 
am  of  opinion  that  all  the  other  parts  of  the  Act  con- 
firm  the  natural  meaning  of  the  words,  and  that  the 
construction  put  upon  it  by  the  decree  would  deprive 
it  of  nearly  all  its  value,  and  render  it  all  but  inoperative. 
The  7th  section  enacts,  that  in  all  suits  and  actions,  it 
shall  be  sufficient  to  allege  tliat  the  modus  or  exemption 
or  discharge  claimed  was  actually  exercised  and  enjoyed 
for  the  period  mentioned,  and  if  the  other  party  shall 
intend  to  rely  upon  any  matter  of  fact  or  law,  not  incon-* 
sistent  with  the  simple  fact  of  the  exercise  and  enjoyment 
of  the  matter  claimed,  the  same  shall  be  specially  alleged. 
The  Act  says  that  the  allegation  of  enjoyment  of  the 
right  claimed  during  the  period  prescribed   shall  be 
sufficient  answer  to  the  action  or  suit.     Can  it,  then,  be 
contended  that  such  allegation  affords  no  defence,  but 
that,  in  order  to  meet  the  demand,  much  more  must  be 
alleged  and  proved,  namely,  the  facts  necessary  before 
the  Act  to  shew  the  legal  origin  of  the  exemption  ?  That 
nothing  more  need  be  alleged  than  the  simple  fact  of 
the  exercise  and  enjoyment  of  the  discharge  claimed  is 
positively  enacted  by  this  7th  section.     Was  it,  then, 
intended  that  the  Defendant  should  go  into  evidence, 
and  prove  what  he  was  not  required  to  plead  or  to  put 
in  issue?    If  the  Plaintiff  had  any  thing  to  all^e  why 
the  defence  should  not  prevail,  he  was  required  to  allege 
it  specially ;  which  shews  that  in  the  absence  of  any 
such  special  allegation   the  whole  contest  between  the 
parties  was  to  be  confined  to  the  simple  fact  of  the  ex« 
ercise  and  enjoyment  of  the  exemption  claimed. 

If, 
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ir^  then,  nothing  need  be  pleaded  but  the  exercise  and 
enjoyment  of  the  discharge  claimed  for  the  stipulated 
period,  and  such  exercise  and  enjoyment  is  by  the  Act 
declared  to  make  the  prescription  and  claim  valid,  ab- 
solute, and  indefeasible,  it  is  not  easy  to  conceive  any 
reason   why   the  Defendants,  having  so  pleaded  and 
proved  all  that  the  Act  requires,  nothing  being  alleged 
to  the  contrary  by  the  PlaintiflT,  are  not  to  have  the  pro- 
tection of  the  Act :  but  so  some  of  the  most  able  of  the 
Judges  at  law  and  in  equity  have  thought;  and,  their 
opinions  being  entitled   to  the  greatest   respect,   the 
grounds  upon  which  they  are  founded  must  be  carefully 
examined. 


1849. 
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Vice-Chancellor  Wigram  rests  his  opinion  principally 
upon  the  preamble  of  the  Act,  which  recites  that  the 
object  was  to  shorten  the  time  required  for  the  valid 
establishment  of  claims  of  modus  or  exemption ;  and, 
considering  that  before  the  Act  several  things  were  re- 
quired besides  length  of  time,— such  as  possession  by 
one  of  the  greater  monasteries,  or,  in  the  case  of  a 
composition  real,  the  fact  of  a  deed  for  that  purpose 
having  been  executed  — •  holds  that  these  matters  must 
still  be  proved ;  but,  being  proved,  the  time  required 
by  the  Act  shall  be  sufficient  Tlie  first  answer  to  this 
argument  is,  that  time,  as  such,  never  was  requisite  for 
these  grounds  of  discharge ;  it  was  only  available  as  a 
means  of  proving  such  things  as  were  requisite :  as,  in 
the  case  of  Abbey  lands,  that  the  lands  in  question  had 
belonged  to  one  of  the  greater  monasteries,  and  that 
audi  monastery  held  them  discharged  of  tithes;  in 
which  case  the  Act  oi  Henry  VIII.  gave  to  the  lay  pro- 
prietor a  right  to  the  same  defence ;  but  for  this  purpose 
it  was  necessary  to  shew  the  history  of  the  properly 
300  years  ago ;  not  only  as  to  the  possession  by  the 
Abbey,  but  that  the  lands  were  held  by  it  discharged 

from 
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from  thhes.  If  all  this  were  capable  of  direct  prooP^ 
no  question  would  arise  upon  the  lapse  of  time*  Soy  in 
the  case  of  a  discharge  by  composition  real,  if  the  deed 
be  produced  with  all  proper  parties,  time  would  be 
immaterial;  but,  at  this  period,  such  direct  proof  can* 
not  in  ordinary  cases  be  produced*  Practically,  there* 
fore,  the  cases  are  found  to  depend  upon  the  inference 
arising  from  length  of  time*  The  fact  of  nonpayment 
within  even  modern  times  was  considered  sufficient 
proof  oF  a  title  to  a  discharge  in  the  hands  of  the  Abbey ; 
and  nonpayment,  coupled  with  slight  evidence  of  a  deed 
having  existed,  was  sufficient  to  establish  a  composition 
real ;  and,  in  cases  of  modus,  the  nonpayment  of  tithes 
and  the  payment  of  the  substituted  duty  was  sufficient 
to  establish  the  fact  of  an  agreement,  at  the  time  at 
which  it  could  have  been  legally  entered  into ;  but  in 
all  these  cases  time  was  only  the  medium  of  proof,  and 
was  liable  to  be  repelled,  and  the  inferences  from  it 
were  liable  to  be  rebutted,  by  any  positive  evidence  in- 
consistent with  such  inferences.  When  such  attempts 
were  made  it  became  necessary  to  enter  into  an  investi- 
gation of  proofs  of  a  date  so  remote  as  to  preclude 
the  hope  in  many  cases  of  coming  to  any  certain  or 
satisfactory  conclusion,  and  in  all  cases  leading  to  great 
expense*  The  preamble  is,  therefore,  obviously  inac- 
curate in  speaking  of  shortening  the  time  required  for 
the  valid  establishment  of  claims  of  modus  and  dis- 
charge, none  being  required ;  but  it  appears  to  me  to 
mean  that  the  expense  and  inconvenience  of  suits  for 
tithes  ought  to  be  prevented  by  establishing  certain 
limitations  of  time  for  those  purposes,  after  which  claims 
of  moduses  and  discharges  should  not  be  questioned* 


It  was  also  said  that  the  Act  uses  the  technical  terms 
modus  and  discharge,  and  that  as  the  law  knows  no 
modus  or  discharge,  except  connected   with  circum- 
stances 
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stances  necessary  to  give  them  legal  validity,  the  Act 
can  only  be  held  as  referring  to  such  moduses  and  dis- 
charges as  would  have  been  valid  before  the  Act.  It 
would  periiaps  be  a  sufficient  answer  to  this  argument, 
that  the  Act  does  not  profess  to  deal  with  moduses  and 
discharges,  but  with  claims  to  moduses  and  discharges; 
and  it  is  evident  that  if  this  construction  should  prevail, 
the  Act,  instead  of  being  a  protection  to  the  occupier, 
would  in  many  cases  be  prejudicial  to  him*  Under 
the  law  as  it  was  applied  in  practice  before  the  Act,  a 
comparatively  short  modern  usage  of  non-payment  not 
met  by  any  contrary  evidence  was  sufficient  proof  of 
immemorial  non-payment,  and  of  all  the  inferences 
arising  from  it ;  whereas  under  this  construction  of  the 
Act  it  might  be  necessary  to  extend  such  proof  to  sixty 
years  or  to  two  incumbencies  and  three  years  of  a  thirds 
which  might  embrace  an  entire  century.  The  Vice- 
Chancellor  says,  that  the  Act  only  professes  to  aid  the 
proof  of  a  modus,  and  not  to  make  good  a  modus 
which  before  the  Act  was  invalid.  Suppose  a  payment 
claimed  as  a  modus  proved  to  have  been  paid  during 
the  period  required  by  the  Act,  could  the  Plaintiff  be 
permitted  to  shew  that  such  payment  could  not  have 
had  a  legal  origin  by  reason  of  its  rankness  ?  If  such 
proof  could  be  made,  and  it  was  to  be  admitted,  the 
whole  object  of  the  Act  as  to  moduses  would  be  de- 
feated ;  and  if  it  could  not  be  admitted,  then  the  Act 
has  made  a  modus  good,  which  before  the  Act  was  in- 
valid. The  opinion  of  Lord  Chief  Justice  Tindal  and 
Mr.  Justice  Crcsswell  are  founded  upon  the  same  grounds, 
assuming  that  before  the  Act  time  constituted  the  es- 
sence of  a  valid  modus,  and  was  one  only  of  the  essential 
grounds  of  a  discharge ;  and  that  the  Act  intended  to 
deal  with  one  essential  only,  namely,  time,  and  to  leave 
the  other  untouched,  a  supposition  contrary  to  the  ex- 
pressed terms  of  the  Act^  and  inconsistent  witli  the 

legal 
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1849.        legal  state  of  the  interests  upon  which  it  was  to  operate. 
^^^^      It  seems  indeed  to  be  admitted,  that  in  cases  of  modus 
enjoyment  for  the  time  prescribed  supersedes  the  neces- 
sity of  any  other  proof;  and  why  not  as  to  claims  to 
discharges?  One  sentence  embraces  both.    Suppose  the 
words  *'  by  composition  real  or  otiierwise "  had  been 
omitted,  and  the  enactment  had  been  that  all  claims  to 
discharges  of  tithes  should  be  deemed  good  and  valid  in 
law  and  absolute  and  indefeasible  upon  proof  of  enjoy- 
ment for  the  prescribed  time,   and  that  nothing  but 
such  enjoyment  need  be  pleaded,  could  it  be  contended 
that  the  particular  ground  of  discharge  must  be  pleaded 
and  proved,  and  its  legal  validity  established  ?    If  s€^ 
how  much  of  what  constitutes  such  legal  validity  need 
be  proved  ?  Certainly  not  what  was  before  necessary,  be- 
cause the  discharge  from  tithes  in  the  hands  of  the 
Abbey  at  the  time  of  the  dissolution  — -  an  essential  part 
of  the  title  to  the  claim,  before  proved  by  immemorial 
non-payment — need  no  longer  be  so  proved.    The  words 
**  by  composition  real "  are  introduced  by  way  of  ex- 
ample only,  and  the  subsequent  words  "  or  otherwise  " 
render  them  useless ;   the  whole  being  tantamount  to 
an  enumeration  of  every  possible  ground  of  discharge^ 
which  would  be  equivalent  to  the  simple  words,  '*  all 
claims  to  discharge  from  tithes.''     Upon  this  principal 
point,  with  all  respect  and  deference  to  the  opinions  of 
the  very  eminent  Judges  who  have  thought  otherwise, 
I  do  not  hesitate  to  concur  with  the  great  majority,  who 
think  that  under  the  Act  the  simple  fact  of  enjoyment 
of  the  discharge  claimed  for  the  ^prescribed  time  is  all 
that  need  be  pleaded  and  proved  as  an  answer  to  a  de- 
mand for  tithes. 

Another  point  has  been  raised  by  Vice-Chancellor 
Wigram^  and  glanced  at  by  Chief  Justice  Tindal  and 
Mr.  Justice  CressweUy  and  adopted  by  the  Chief  and 

other 
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other  Barons,  ond  for  which,  therefore,  there  is  a  much 
greater  weight  of  authority,  than  upon  the  first  point, 
in  support  of  the  decree,  ahhough  Chief  Justice  Tindal 
and  Mr.  Justice  Cresswell  abstain  from  gi^it^g  ^^y  ^P^* 
nion  upon  it,  and  the  Chief  and  other  Barons  state  it  to 
be  a  question  of  great  difficulty,  (a)  The  question  is, 
whether  the  Act  applies  to  cases  in  which  the  claim  is 
not  for  a  discharge  from  all  tithes  of  the  lands  in  ques- 
tion, but  from  some  of  such  tithes  only.  The  fact  that 
tithes  bad  been  paid  for  other  matters  produced  upon 
the  lands  in  question  is  not  alleged  or  put  in  issue  in 
the  pleadings;  but,  the  bill  claiming  tithes  only  of  cer« 
tain  titheable  matters  and  things,  the  answer,  meeting 
the  claim  made,  says,  that  no  tithes  &c.  have  been  paid 
for  the  said  titheable  matters  and  things  during  the 
period  specified  in  the  Act.  The  Case  sent  for  the 
opinion  of  the  Judges  of  the  Common  Pleas,  notwith- 
standing the  suggestion  of  Vice-Chancellor  Wigram^  was 
Id  conformity  with  this  state  of  the  case  upon  the  plead- 
ings (i) ;  and  the  question  put  was,  whether,  under  the 
Act,  the  discharge  claimed  could  be  maintained  under 
the  circumstances  before  mentioned.  That  the  claim 
was  for  a  discharge  of  the  tithes  of  certain  specified 
matters,  and  not  for  all  tithes  produced  upon  the  lands 
in  question,  was  open  for  consideration  under  this 
Case;  but  not  the  fact  that  tithes  had  been  paid  for 
other  matters.    But  the  opinions  of  the  Judges  did  not 

turn 
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(a)  In  the  printed  report  of 
their  judgment,  the  words  are, 
•*  the  second  question  is  a  very 
different  —  not  difficult —  one  " 

(h)  It  appears  from  the  Brief 
Copy  of  the  case  with  which  the 
Reporter  has  been  furnished,  and 
also  from  the  printed  report, 
(2  C.  B.  Rep.  752.),  that  the 
&ct  of  some  other  tithes  having 


been  paid  to  the  Plaintiff  was 
stated  in  it,  though  not  as  a  fact 
put  in  issue  by  the  pleadings  in 
the  cause.  And  it  may  there- 
fore, perhaps,  be  inferred  from 
the  silence  of  the  two  Judges 
who  did  not  notice  this  point, 
that  they  were  of  opinion  that  it 
made  no  difference. 


Salkbld 
Johnston* 
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turn  upon  that  point,  Chief  Justice  Tindal  and  Mr, 
Justice  Cressvcell  alluding  to  it,  but  not  giving  any 
opinion  upon  the  question,  and  Justices  Coltman  and 
Erie  abstaining  from  any  observations  upon  it.  When 
the  same  Case  was  argued  before  the  Barons  of  the  Ex- 
chequer they  must  have  been  of  opinion  that  upon  the 
case  so  stated  the  question  did  not  arise,  for  they  sug* 
gested  that  the  Case  should  be  altered  in  order  to  raise 
it;  and  accordingly  the  Defendant,  I  presume,  consented 
to  an  insertion  in  the  Case  of  a  statement  that  the  tithes 
of  other  matters  produced  upon  the  same  land  had  been 
paid.  This  was,  perhaps,  an  improvident  consent  on 
the  part  of  the  Defendants,  because,  if  the  answer  pro- 
perly  pleaded  the  defence  under  the  Act,  and  the  Plain* 
tifF  intended  to  rely  upon  the  fact  of  other  matters  from 
the  same  land  having  paid  tithes,  he  ought,  it  would 
seem,  under  the  seventh  section  to  have  alleged  such 
matter  specially,  which  he  did  not  do.  This  will  not 
however  aifect  my  judgment  upon  the  appeal,  because 
I  must  dispose  of  the  case  as  it  appears  upon  the  plead- 
ings. In  one  respect,  indeed,  the  Defendant  has  an 
advantage  from  the  alteration  made  in  the  case,  as  it 
may  be  assumed,  that,  in  the  opinion  of  the  learned 
Barons,  the  point  was  not  open  to  the  Plaintiff.  I  can- 
not consider  it  as  a  fact,  that  tithes  were  paid  for  other 
matters  from  the  same  lands ;  but  the  point  suggested 
by  the  Vice-Chancellor  IVigranij  that  the  discharge  is 
claimed  in  respect  of  certain  matters  only,  and  those,  in 
fact,  of  modern  introduction,  is  clearly  open  to  the  Plain- 
tiff, and  calls  for  my  decision.  Upon  this  two  questions 
arise:  — 

Isf.  Does  the  Act  apply  to  claims  of  discharge  of 
some  only  of  the  titheable  matters  ? 

2ndly.  If  it  does  not,  can  the  Plalntilf  upoh  llies6 
pleadings  avail  himself  of  that  point? 

Vice* 
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Vice-Chancellor  Wigram  in  discussing  this  part  of 
the  case  relies  much  upon  the  fact,  that  some  of  the 
matters  for  the  tithes  of  which  the  discharge  is  claimed 
were  not  known  until  after  the  time  of  legal  memory ; 
and  after  adverting  to  the  law,  that  a  modus  for  such 
matters  might  nevertheless  be  good,  says  that  a  contract 
before  the  time  of  legal  memory  not  to  pay  tithes  of 
titheable  matters  then  unknown  and  thereafter  to  be 
introduced,  would  be  merely  void  for  want  of  consider- 
ation. If  this  be  so,  would  it  not  follow  that  there 
oould  not  be  any  discharge  for  tithes  of  matters  not 
known  before  the  time  of  legal  memory,  that  is,  no 
general  discharge  for  all  titheable  matters  ?  All  such 
discharges  are  founded  upon  contracts,  though  not  now 
capable  of  proof.  The  consideration  for  a  modus  differs 
only  from  the  consideration  for  a  discharge,  because  it 
is  a  remaining  and  continuing  consideration ;  and  if  it 
may  be  good  for  articles  recently  introduced,  so  may 
the  discharge.  The  one  case  assumes  a  contract  that 
the  land  shall  be  free  from  all  tithes  in  consideration  of 
the  modus,  and  the  other  that  it  shall  be  free  from  all 
tithes  under  the  arrangement  made  or  by  virtue  of  some 
specific  exemption.  The  principle  of  the  rule  as  to 
products  subsequently  introduced  is  equally  applicable 
to  both,  (a) 

Then 


(a)  The  Vice-Chjtellor  m 
his  observations  upon  this  point 
seems  to  refer  only  to  the  dif- 
ficulty of  applying  the  form  of 
plea  pointed  out  by  the  Act  to 
a  claim  of  exemption  from  par- 
ticular tithes,  where  the  titheable 
matters  were  of  modern  intro- 
duction, and  probably  did  not 
mean  to  say,  that  no  partial  ex- 
emption could  have  been  pleaded 
before  the  statute  in  such  a  man- 

Vol.  I.  T 


ner  as  to  cover  the  tithes  of  such 
matters.  The  two  things,  at 
least,  seem  perfectly  distinct. 
For,  though  an  exemption  might 
undoubtedly  have  been  pleaded 
before  the  statute,  as  for  all 
tithes  with  certain  individual  ex- 
ceptions, or  as  for  all  tithes  of  a 
particular  class. — ^.g.all  predial 
tithes  -^  with  or  without  certain 
individual  exceptions ;  and 
though  there  seems  no  reason 

to 


1849. 


Salkeld 

9. 

Johnston. 
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Then  the  words  of  the  Act,  coupling  moduses  and  dis- 
charges in  the  same  sentence,  enact  that  every  claim  of 
modus  *or  discharge  shall  be  held  to  be  valid,  absolute^ 
and  indefeasible  after  the  enjoyment  specified.  I  think, 
therefore,  that  there  is  no  foundation  for  the  observation 
made  as  to  some  of  the  matters  being  of  modern  intro- 
duction. Some  of  them,  indeed,  are  as  old  as  the  land 
itself,  such  as  grass  not  made  into  hay. 


But  still  the  defence  applies  only  to  certain  matters ; 
so  that  if  the  Act  applies  only  to  lands  for  which  no 
tithes  whatever  have  been  paid,  the  defence  may  not  be 
supported  by  the  Act.  Upon  this  point  the  Barons  of 
the  Exchequer  and  the  Chief  Justice  Tindal  and  Mr. 
Justice  Cresswell  rely  upon  the  words  of  the  Act,  which 
require  the  occupiers  to  show  the  enjoyment  of  the 
land  without  payment  or  render  '^  of  tithes,  money,  or 
other  matters  in  lieu  thereof"  for  the  period  specified; 
which  they  conceive  means  without  payment  or  render 
of  any  tithes,  as  well  of  matters  as  to  which  no  discharge 
is  claimed  as  of  the  matters  in  respect  of  which  the 
discharge  is  claimed.     I  cannot  think  this  the  proper 

construction 


to  doubt  that  such  a  plea  would 
cover  any  titheable  article  of 
rnodern  introduction  which  fell 
within  the  general  description  of 
the  class  for  which  the  exemp- 
tion was  claimed,  it  may  well  be 
doubted,  whether  a  claim  of  ex- 
emption pleaded  as  for  particular 
tithes,  nomhuUim,  could  have  been 
sustained  under  the  old  law, 
where  the  titheable  articles  were 
clearly  of  modem  introduction. 
And  yet  such  a  form  of  plead- 
ing the  exemption  would  now 
be  good  under  the  Act,  if,  as  the 


Lord  Chancellor  seems  to  have 
thought,  it  be  sufficient,  accord- 
ing to  the  7th  section,  for  the 
Defendant  to  allege  that  his  lands 
have  been  enjoyed  for  the  pre- 
scribed period  without  payment 
of  the  tithes  demanded,  or  other 
matter  in  lieu  thereof.  Any 
question,  however,  upon  this 
:  point  might,  it  would  seem,  be 
avoided  by  pleading  the  exercise 
of  the  exemption  in  the  same 
manner,  in  this  respect,  as  would 
have  been  required  before  the 
statute. 


Salkbld 
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construction  of  the  terms  used,  or  the  true  meaning  of        1 849. 
the  word  ^^  tithes  "  as  used  in  this  Act.  It  is  not  disputed 
that  there  may  be  a  valid  discharge,  as  well  as  a  valid  «. 

modus,  for  any  particular  description  of  titheable  matter  Johnston. 
as  well  as  for  all  the  tithes  of  the  land.  When,  there- 
fore, the  Act  speaks  of  ^*  all  claims  of  or  to  any  ex- 
emption from  or  discharge  of  tithes,"  it  must  apply  to 
and  include  all  partial  and  particular  as  well  as  general 
discharges ;  but  if,  in  the  same  clause,  the  same  word  is 
several  times  used,  the  fair  and  true  construction  is  to 
attach  to  it  the  same  meaning  wherever  it  occurs.  The 
Act,  then,^  dealing  with  partial  and  particular,  as  well 
as  general,  discharges,  provides  that  in  cases  in  which 
render  of  tithes  in  kind  shall  be  hereafter  demanded  — 
meaning  a  demand  of  tithes  of  particular  matters  as 
well  as  of  all  matters  —  the  claim  of  discharge  shall  be 
held  to  be  good  and  valid  in  law,  and  absolute  and  in- 
defeasible, upon  evidence  shewing  the  enjoyment  of  the 
land  without  payment  or  render  of  tithes,  money,  or 
other  matter  in  lieu  thereof  for  the  prescribed  periods. 
This  payment  or  render  of  tithes  is  obviously  the 
same  as  that  before  spoken  of,  namely,  the  tithes  de- 
manded, just  as  much  as  if  the  word  ^^  such  "  had  pre- 
ceded the  word  ^^  tithes."  If  payment  or  render  of  any 
tithes  was  to  negative  the  discharge  as  to  all  others,  the 
word  **  any  "  would  be  necessary  to  precede  the  word 
'*  tithes ; "  but  the  word  cannot  be  implied,  there  being 
no  antecedent  to  support  it.  The  Act  makes  the  de- 
fence applicable  to  all  claims  for  discharge,  but  the 
construction  would  confine  it  to  claims  for  total  dis- 
charge of  all  tithes.  The  seventh  section  provides  that 
it  shall  be  sufficient  to  allege  that  the  discharge  claimed 
was  actually  exercised  and  enjoyed  during  the  required 
period.  In  the  case  supposed,  the  discharge  claimed 
was  for  the  tithe  of  particular  articles  only :  but  by  the 
construction  contended  for,  the  allegation  must  be  not 

T  2  only 
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1849.        only  of  the  exercise  and  enjoyment  of  the  disdiarge 
V"^^^""^     claimed,  but  of  a  total  discharge. 


V, 
JOBNSTOX. 


Taking,  therefore,  the  very  words  as  they  stand,  I 
should  not  hesitate  to  consider  the  tithes  not  rendered 
or  paid  identical  with  the  tithes  demanded ;  but  bad 
there  been  doubt  as  to  this  meaning  of  the  words,  the 
extraordinary  consequences  which  would  follow  from 
the  construction  contended  for,  would  justify  some 
violence  being  done  to  the  ordinary  meaning  to  avoid 
them.  All  claims  to  discharges  for  tithes  of  particular 
matters  would  be  taken  >  out  of  the  operation  of  the 
Act,  and  for  what  reason  ?  If  lands  might  be  l^aUy 
discharged  from  the  tithes  of  particular  matters, 
though  liable  to  tithes  in  kind  for  others,  why  was  the 
new  law  not  to  be  applicable  to  such  cases?  Were 
not  suits  in  such  cases  productive  of  the  expense  and 
inconvenience  which  the  Act  intended  to  prevent?  and 
if  within  the  mischief,  why  are  they  not  within  the 
remedy  ?  And  why,  when  the  Act  provides  a  defence 
in  all  cases  of  claims  of  or  to  any  exemption  from  or 
discharge  of  tithes,  is  it  to  be  held  that  no  such 
defence  shall  be  available  except  in  cases  in  which  the 
discharge  claimed  is  for  the  tithes  of  all  matters? 
The  terms  used  in  the  Act,  and  the  provisions  it  con- 
tains, and  its  unquestionable  object,  appear  to  me  to 
negative  the  construction  contended  for.  Vice-Chan- 
cellor  IVigram  distinctly  raised  this  point ;  but  in  the 
case  sent  by  Lord  Lyndkur^  to  the  Common  Pleas, 
there  were  not  any  facts  stated  to  raise  it  (a),  and 
when  the  case  came  before  me,  notwithstanding  the 
observations  of  Chief  Justice  Tindal  and  Mr.  Justice 
Cresswell  upon  this  point,  the  counsel  were  contented 
to  go  to  the  Exchequer  upon  the  same  case.      It  was  at 

the 
(«)  See  note  (A)  in  p.  269. 
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the  suggestion  of  the  Barons  that  the  alteration  was 
made.  Had  this  been  otherwise  upon  the  construction 
of  this  part  of  the  Act,  I  should  have  found  great 
difficulty  in  giving  to  the  Plaintiff  in  this  cause  the 
benefit  of  the  construction  contended  for«  The  De- 
fendant has  strictly  followed  the  directions  of  the  7th 
section  in  stating  his  grounds  for  a  discharge  from  the 
tithes  claimed.  If  the  Plaintiff  meant  to  rely  upon 
any  matter  of  fact  or  law  in  answer  to  such  defence,  he 
ought  under  tliat  section  to  have  alleged  it  specially ; 
but  the  fact  of  payment  of  other  tithes  is  not  alleged  or 
put  in  issue,  and  no  evidence  is  to  be  received  of  it  if 
not  so  specially  alleged. 


S75 


J  849. 


Salkbld 
Johnston. 


Having  given  to  this  case  the  most  careful  consider- 
ation  which  its  importance  and  the  diversity  of  opinion 
amongst  the  Judges  called  for,  I  am  of  opinion  that  tlie 
Defendants  are,  under  the  circumstances,  entitled  to  the 
benefit  of  the  Act,  and  that  the  Plaintiff's  bill  ought  at 
the  hearing  to  have  been  dismissed  with  costs.  I  there- 
fore substitute  an  order  for  that  purpose  in  the  place  of 
the  decree  of  Vice- Chancellor  fVigram. 


Vol.  I. 
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Nov.  2. 


UNDERWOOD  w.  JEE. 
SMITH  V.  JEE. 


A  bill  was        HPHIS  was  the  renewal  on  the  part  of  the  Defendantf 

dalty  creditor  of  a  motion  which  had  been  refused  with  costs  by 

for  the  ad-  the  Vice-Chancellor  of  England^  on  the  27th  March 
ministration  of  .^^  ,•  *.      i  i.         .      t      /.         r  i_ 

an  intestate's     1849)  to  stay  all  further  proceedings  in  the  first  of  these 

estate,  pray-     ^xx%^.     The  suit  of  Undetwood  v.  Jee  was  instituted 

ing  also  ao 

counts  reladve  by  a  specialty  creditor,  for  the  administration  of  an  in* 

^^f Sewh*  testate's  estate,  and  the  bill,  after  charging, among  other 
testate's  busi-  things,  gross  mismanagement  and  an  unwarrantable 
adminmtra^.  carrying  on  of  the  intestate's  business,  prayed  for  the 
Soon  after,  a  consequential  accounts,  and  for  an  injunction  and  re* 
tor's  suit  was    ceiver.     No  account  was  however  sought  of  the  reel 

instituted  by      estate. 

another  party 

and  a  decree 

obtained.  The    .  The  Suit  of  Smith  v.  Jee  was  simply  a  creditor's  suit» 

to  stay  the       ^^  ^^  '^  ^®  usual  creditor's  decree  had  been  taken. 

proceedings  in  Subsequently  to  this  decree,  and  shortly  after  the  refusal 

the  first  suit,  , 

holding  that  it  of  the  motion  by  the  Vice-Chancellor,  an  order  was  ob- 

embraced  an  tained  in  Smith  v.  Jlrr,  sanctioning  the  carrying  on  of 
provided  for      the  trade  by  the  administratrix,  who  was  the  Defendant 

by  the  decree    j^  both  suits, 
in  the  second 

suit. 

Mr.  Rolt  and  Mr.  Miller^  in  support  of  the  motion, 

contended,  that  the  suit  of  Smith  v.  Jee  was  more  com- 
prehensive in  its  scope  than  the  suit  of  Underwood  v. 
Jee^  and  that  the  order  for  carrying  on  the  trade  having 
been  made  after  the  decree,  it  was  competent  for  any 
creditor  to  come  in  under  that  order  and  take  the  ac- 
counts ;  that,  as  to  the  accounts  oF  the  trade  prayed  for 
in  the  first  suit,  if  these  accounts  could  not  be  had  under 
the  decree  in  Smith  v.  Jee,  the  justice  of  the  case  would 
be  best  secured  by  an  ofder  similar  to  that  ttiade  in 

Dryden 
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Diyden  v.  Foster  (a),  slaying   the  proceedings   in  the         1849. 

cause  of  Underwood  v.  Jee^  except  so  far  as  related  to  ^-^v^^-^ 

'  *^  Underwood 

the  trade  accounts,  and  to  the  receiver  and  injunction.  v. 


Jee. 


Mr.  J.  Parker  and  Mr.  Simons^  ttmtrA^  submitted, 
that,  as  the  suit  of  Uhdefwood  v.  Jee  asked  something 
more  than  could  be  obtained  under  the  decree  in  Smith 
V.  Jeej  the  motion  ought  to  be  refused  with  costs ;  Rigby 
T.  Strangways  (b) ;  that  the  order  authorizing  the  carry- 
Tng  on  of  the  trade  was  obviously  prospective  in  its 
operation,  and  could  not  affect  any  question  relative  to 
the  carrying  ou  of  the  trade  anterior  to  its  date. 

Mn  RoU  in  reply. 

The  LonD  Chamcillor  observed,  that,  as  the  case 

m 

Stood  before  .the  Vice->Chancellor,  the  refusal  of  the 
motion  was  right,  and  that  the  only  question  now  was, 
whether  the  order  which  had  been  since  obtained  in  the 
iecofid'Mit  and  the  decree,  did  not,  when  taken  together, 
embrace  the  case  liiade  by  both  bills^  so  as  to  enable  the 
parties  to  obtain  in  the  second  suit  all  the  relief  which 
was  prayed  in  both  suits.  The  order  merely  authorizes 
the  carrying  bn  of  the  trad^  from  a  certain  period ;  but 
the  Plaintiff  in  the  first  suit  alleges  a  right  to  an  enquiry 
as  to  the  carrying  on  of  the  business  anterior  to  the  order. 
There  is  thus  obviouisly  an  object  in  the  first  suit  beyond 
fhat  provided  for  by  the  decree  in  the  second  suit ;  and 
^hen  the  former  conies  to  a  hearing,  it  will  then  be  ascer- 
tained whether  all  the  relief  which  is  there  prayed  could 
be  obtained  under  the  decree  in  the  second  suit.  If  the 
Plaintiff,  therefore,  in  the  first  suit  chooses  to  prosecute 
Iti  there  is  clearly  allegation  enough  to  authorize  him  in 
io  doing;  but  if  it  shall  turn  out  that  he  has  come  to 
the  Court  unnecessarily,  he  will  have  to  pay  the  costs  of 
90  doing.  In  the  meantime,  however,  the  present  motion 
mast  be  refused  with  costs. 

(a)  6  Bear.  146.  (b)  2  Phii.  175. 

U  2 
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iVbr  2  3.  -  WOOD  V.  The  NORTH  STAFFORDSHIRE 

RAILWAY  COMPANY. 

An  agreement  ^T^HIS  was  an  application  to  discharge  an  order  niade 

was  entered  A    ^    ^|^g  Vice-Chancellor  Knighi  Bruce,  on  the  8th 

into  between  ^                                                                      ... 

a  landowner  Matf  1849,  whereby  it  was  ordered  that  an  injunction 

(^mpimy  thS  should  be  awarded  to  restrain  the  Defendants,  the  North 

the  former  Staffordshire  Railway  Company,  until  further  order,  from 

oppose  a  pro-  diverting,  obstructing,  or  interfering  with  the  road  and 

jected  railway  bridge  called  Mill  Lane  and  Sutton  Bridge,  and  with 

on  condiuon  ,      Vk,  .      ««     -.                                               r    . 

that  there  the  Plamtifis'  free  use  and  enjoyment  of  the  same  m 

ref  ren^to  ^^^  manner  contrary  to  the  plan  annexed^  to  the  award 

arbitration,  hereafter  mentioned, 
for,  among 
other  pur- 
poses, de-  The  Messrs.  Wood,  the  Plaintiffs  in  the  cause,  were 
finmg  the  line  ,                   .     /»        n                          mi         i    ^    • 
of  approach  the  owners  m  fee  of  large  cotton  mills  and  of  a  brewery, 

to  his  pre-  unj  extensive  premises  at  Sutton,  in  the  borouffh  of  Jlfac- 

mises  from  a  ^                .                   ,            .... 

turnpike  rood  clesfield.      These  premises  were  immediately  adjoining 

proposal  TT  ^^^^^  Bridge,  and  close  to  the  turnpike  road  which 

divert.    After  led  from  Langley  across  Sutton  Bridge  to  the  town  of 

dicating  such"  Macclesfield.   The  North  Staffordshire  Railway  Company 

approach  had  contemplated  the  construction  of  two  lines  of  railway, 

Deen  made 

it  became  ex-  ^^th  of  which,  if  authorized,  would  very  materially  injure 

pedient  for  the  property  of  the  Plaintiffs.     While  tlie  bills  to  enable 

the  Company  ,     i, 

further  to  the  Company  to  construct  these  two  lines  were  pending 

turnSkc  road  ^^^^^^  ^^^  House  of  Commons,  the  Plaintifi  presented 

but  within  the  petitions  against  their  passing.    The  Company,  in  order 

viation,  and  ^^  induce  the  Plaintiffs  to  withdraw  their  opposition,  duly 

consequently,  entered  into  and  executed  an  agreement  under  the  bands 

necessary  to  -    , 

alter  the  line  of  three  of  the  directors,  dated  the   9tli  May  18M, 

^^'*^««P-.  whereby 

proach  to  the  ^ 

landowner's  premises.    Held>  that  the  Company  were  not  precluded  from  makiiig 
such  alteration. 
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whereby  it  was  agreed  that  the  Company,  in  consider-       1849. 

ation  of  the  withdrawal  of  the  Plaintiffs'  opposition, 

should  buy  one  of  their  mills ;  that  the  price  to  be  paid 

should  be  settled  by  the  arbitration  of  two  cotton  manu-  jj^qj^^^  Staf- 

facturers,  one  to  be  named  by  the  Messrs.  Wood^  and     fordshirs 

the  other  by  the  Company,  and  that  they  should  be  at 

liberty  to  name  an  umpire  if  they  differed ;  that  the 

Company  should  not  enter  on  any  portion  of  the  pro- 

[jerty  so  agreed  to  be  purchased,  before  the  price  was 

paid,  except  to  stake  out  the  line ;  that  the  arbitrators 

should  be  at  liberty  to  take  into  consideration  the  loss 

of  trade  and  profit,  and  interruption  to  business,  and  to 

award  a  sum  for  new  buildings  to  receive  machinery; 

and  that  the  arbitrators  should  be  invested  with  all  powers 

contained  in  the  Lands  Clauses  Consolidation  Act  in 

like  manner  as  if  the  sale  had  taken  place  under  the 

compulsory  powers  of  the  Company's  acts. 


The  sixth  clause  of  the  agreement  (the  only  one 
material  for  this  report)  was  in  the  following  terms :  — 
**  The  arbitrators,  in  fixing  such  price,  shall,  at  the  same 
time,  decide  upon  suitable  approaches  to  be  made  by  the 
said  Company  to  the  whole  of  the  premises  of  the  Plain- 
tiffs, including  the  brewery,  by  a  good  road  on  arches 
yhm  or  near  Sutton  Bridge  to  the  yard  for  the  purpose 
of  business." 


After  the  execution  of  this  agreement,  and  on  the  faith 
of  its  provisions,  the  Plaintiffs  withdrew  their  opposition, 
and  by  deed,  bearing  date  the  1st  April  1847,  arbitrators 
were  duly  appointed  in  conformity  with  the  terms  of  the 
agreement.  The  arbitrators  having  appointed  nn  um- 
pire, and  having  failed  to  make  their  award,  the  deter- 
mination of  the  matters  in  question  devolved  upon  the 
umpire,  who  duly  made  his  award  on  the  Slst  December 
18i7,  and,  after  awarding  a  large  sum  of  money  for  the 

Us  purchase 
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1849.  purchase  of  the  premises  taken  by  tbe  railway^  $iid  cook- 
pensation  for  all  damages  by  reasoo  of  sereranoe  and 
interruption  to  business,  and  for  the  ereciioo  of  new 
buildings,  awarded  that  tlie  Company  should  nmhm  a. 
Fomnsaiaa  good  road  or  approach  on  arches  from  or  near  Suitam 
will*  Bridge  to  the  PlainUflFs*  factory  yard,  being  the  yard  be- 
longing to  the  PlaintiSs'  said  cotton  mills,  for  the  pur- 
poses of  business,  in  the  line  shewn  on  the  plan  annexed 
to  the  award ;  and  should  also  make  a  good  and  snffi- 
cient  road  and  approach  from  tbe  Old  Leek  Boad  to 
the  brewery,  in  a  line  also  shewn  on  the  plan,  aoch 
several  roads  to  be  respectively  seven  yards  wid^  and 
to  be  completed  and  finished  by  tbe  Company  in  -a 
workmanlike  manner,  and  to  be  made  according  to  tbe 
sections  shewn  on  the  plan.  The  lines  thus  indkitfid 
by  the  award  carried  the  approach  to  the  Piaintift* 
premises  into  the  road  leading  over  SMam  Brid^laUh 
the  town  of  Macclesfield. 

At  the  time  when  the  award  was  made,  the  Company 
did  not  contemplate  altering  the  siteof  ShI/oh  A^il^^^ 
but  some  time  afterwards  they  were  advised  that  it  woold 
be  more  expedient  for  them  to  pull  down  Smlitm  Bnd(ge 
altogether,  and  erect  another  bridge  at  a  short  distance 
from  its  site.  In  order  to  accomplish  this,  it  became 
necessary  to  divert  the  turnpike  road  which  led  to  Ail-* 
ton  Bridge,  and,  consequently,  to  depart  from  tlie  line 
marked  out  for  the  approach  to  the  Plaintiffs'  premiaes 
by  the  umpire,  and  thus  to  add  about  foorteen  yards  ta 
the  distance  between  the  Plaintifi'  premises  and  Mmc<^ 
detfidd. 

The  bill  stated,  that  the  enjoyaaent  of  a  free  end 
uninterrupted  passage  over  the  turnpike  road  as  k 
originally  stood,  through  MiU  Lang^  over  SmtUm  BrUgg^ 
was  of  great  importance  to  the  PlaintiAb  end  tliel 

it 
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it  was  so  considered  by  the  umpire,  and  that  the  same        1849* 

was  shewn  in  the  plans  deposited  with   the  clerk  of    ^^^^^^^ 

the  peace,  and  also  in  the  plan  annexed  to  the  agree*:  «• 

raent  of  the  9th  May  1846;  that  the  Company  threat-  iip„^^g^^|^» 

ened  to  block  up  this  way,  and  destroy  the  bridge ;     Foaosaiai  ^ 

that   the  Company   had   commenced  such   threatened.     Comp^, 

works,  so  as  wholly  to  divert  the  turnpike  road  from  the 

Plaintiffs'  premises,  and  from  Mill  Lane  into  another 

and  a  different  turnpike  road,  and  in  a  totally  different 

direction,  and  that  thereby  the  Plaintiffs'  premises  would 

be  materially  injured  and  diminished  in  value;   that 

such  obstruction  was  contrary  to  the  plans  deposited, 

and  to  the  agreement  and  award,  and  not  necessary  for 

the  use  of  the  railway,  and  that  the  continuance  of  the 

road  and  bridge  at  a  proper  elevation  was  compatible 

with  the  formation  and  use  of  the  railway ;  and,  after 

charging  that  the  Plaintiffs  were  owners  of  premises  in 

MM  Lane^  to  which  the  free  and  uninterrupted  enjoys 

ment  of  the  turnpike  road  and  bridge  had  always,  been 

incident,  prayed  that  the  Defendants  might  be  restrained 

from  diverting,  obstructing,  or  interfering  with  the  said 

road  and  bridge,  and  with  the  Plaintiffs'  free  use  and 

enjoyment  of  the  same,  and  from  permitting  the  said 

road  and  bridge  or  either  of  them,  or  the  Plaintiffs'  free 

use  and  enjoyment  thereof,  to  continue  to  be  diverted, 

obstructed,  or  interfered  with,  in  any  manner  contrary 

to  the  plans  deposited  with  the  clerk  of  the  peace,  and 

the  plan  annexed  to  the  agreement,  and  the  plan  annexed 

to  the  award,  or  any  of  them ;  and  that  the  Defendants 

might  also  be  restrained  from  diverting,  obstructing,  or 

interfering  with  the  road  and  bridge,  unless  and  until 

they  should  have  first  rfiade,  or  caused  to  be  made,  a 

iulHcient  substituted  road,  instead  of  the  said  road  and 

bridge,  as  convenient  for  the  Plaintiffs  and  their  said 

premises  as  the  said  road  and  bridge,  or  as  nearly  90  as 

might  be. 

U  ^  The 
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The  Vice-Chancellor  Knight  Bruce  having  granted  an 
injunction  as  above  stated,  the  Company  now  appealed 
to  the  Lord  Chancellor. 

Mn  Malins  and  Mr.  Dickinsmi^  for  the  appeal  motion, 
contended,  first,  that  the  substituted  road  was  within  the 
limits  of  deviation  as  provided  by  the  14th  section  of  the 
Railway  Clauses  Consolidation  Act  (8  &  9  Vict.  c.  20.) ; 
and,  secondly,  that  there  was  nothing  in  the  terms  of 
the  agreement  by  which  the  reference  to  arbitration  was 
made,  nor  in  the  award  itself,  to  preclude  the  Company 
from  availing  themselves  of  the  provisions  of  that  sec- 
tion. The  Plaintiffs  do  not  allege  a  case  of  irreparable 
damage;  and  the  68th  section  of  the  Lands  Clauses 
Consolidation  Act  (8  &  9  Vict.  c.  18.)  points  out  the 
mode  of  obtaining  full  compensation  for  such  damage  as 
they  may  actually  sustain.  As  to  the  pulling  down  of 
Sutton  Bridge^  and  the  alteration  of  the  approach  thereto^ 
it  is  an  accommodation  work  authorized  to  be  made 
under  the  16th  section  of  the  8  &  9  Vict.  c.  20. ;  and  the 
award  only  says  that  the  Company  shall  make  a  good 
road  on  arches  from  or  near  Suttoti  Bridge.  It  is  clear 
that  the  Company  are  not  bound  to  adopt  the  line  in- 
dicated in  the  deposited  plans  :  Feoffees  of  Her io^s  H09* 
pital  V.  Gibson  (a).  The  North  British  Railway  Company 
V.  Tod  (i),  Beardmer  v.  The  London  and  North  Western 
Railway  Company,  (c)  No  reference  is  made  in  the 
agreement  to  the  powers  of  the  Act  authorizing  devia- 
tions, and  a  privilege  conferred  by  statute  is  not  to  be 
excluded  by  mere  implication.  The  only  difference  be- 
tween the  awarded  road  and  that  substituted  is,  that  the 
latter,  while  it  strictly  follows  the  line  awarded,  is  longer 
by  about  fourteen  yards.     They  referred  also  to  the 

48th, 


(a)  2  Dow,  301. 

(b)  12  a  *  Fin.  722. 
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(a)  The  30th  clause  of  the 
Company's  special  Act  (rePer- 
ring  to  Sutton  Biidge)  was  in  the 
following  terms ;  — 

**  And  be  it  enacted,  that  the 
Company  shall  and  they  are 
hereby  required  to  make  and 
execute  at  their  own  expense, 
to  the  reasonable  satisfaction  of 
the  bridge  master  of  the  county 
of  Chester,  all  necessary  works 
for  the  purpose  of  strengthen* 
ing  the  bridge  in  the  parish  of 
Fretibuiy  in  the  county  of  Ches- 
ter, numbered  in  the  said  plans 
deposited  as  aforesaid  for  the 
said  parish  of  Prcstbury  458.|  so 


as  to  enable  the  said  bridge  to 
sustain  the  additional  weight 
which  will  be  occasioned  by  the 
said  Company  raising  the  road 
leading  thereto;  and  the  said 
Company  shall  and  they  are 
hereby  required,  at  their  own 
expense,  to  make  good  any  da- 
mage which  may  be  from  time 
to  time  occasioned  to  the  said 
bridge  or  to  the  county  length 
of  road  on  each  side  thereof  by 
the  formation  of  the  said  rail- 
way or  any  works  connected 
therewith." 

(b)  5  T,  R.  270. 


FORDSHIRS 

Railway 
Company. 


48th,  5Sd,  54th,  55tb,  and  56th  sections  of  the  8  &  9 
Vici.  e.  20. 


Mr.  Bolff  Mr.  Taamsend^  and  Mr.  J.  H.  Palmer^  North  Staf- 
contrd.  First,  the  Company  have  no  power  to  make  the 
deviation  either  by  the  general  or  by  their  special  Act; 
secondly,  if  they  ever  hnd  such  power,  they  have  con- 
tracted themselves  out  of  the  privilege ;  and,  on  the 
latter  hypothesis^  there  is  no  necessity  to  prove  any 
special  damage.  The  16th  section  of  the  Railway 
Clauses  Consolidation  Act,  is  subject  to  the  provisions 
of  the  Company^  special  Act;  and,  in  this  case,  the 
80th  section  of  that  Act  in  terms  contemplates  the  ex- 
istence of  Sutton  Bridge^  and  specifies  the  elevation  to 
which  it  is  to  be  raised,  (a)  The  Company  have  done  an 
illegal  act  in  removing  the  bridge;  Bex  v.  The  Jusiices 
of  Glamorganshire,  (b)  The  award  was  based  on  the 
supposition,  that  the  bridge  was  to  remain  ;  and  it  is  not 
now  competent  for  the  Company  to  repudiate  the  award 
by  setting  up  the  powers  of  the  general  Act.  Either  the 
Company  did  or  did  not  intend  to  alter  Sution  Bridge 

at 
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1 849.       at  the  date  of  the  reference ;  if  they  did  so  intendy  k 

^^^^"^^^^     was  clearly  a  fraud  upon  the  Plaintiffs ;  if  they  did  not, 

r.  the  contract  ought  not  to  be  overridden  by  any  provisions 

KoRTH  8taf-  ^^  ^'^®  general  AcU  The  measure  of  damages  was 
foudshirb  awarded  on  the  assumption  that  Sutton  Bridge  was  to 
stand.  The  contract  wns  part  of  the  consideration  for 
the  withdrawal  of  the  opposition,  and  must  strictly  be 
carried  out ;  Edwards  v.  The  Qrand  Junction  Hailmqy 
Company  (/i). 


Railway 
Company. 


Without  calling  for  a  reply, 

The  Lord  Chancellor,  (after  stating  the  facts  of  the 
case,)  said,  that  no  doubt,  at  the  time  when  the  reference 
and  the  award  were  made,  the  deviation  in  question  w« 
not  contemplated  by  either  party.  By  the  14th  section 
of  the  Railway  Clauses  Consolidation  Act,  and  in* 
dependently  of  the  private  agreement,  this  Company 
has  (as  all  other  railway  companies  have)  the  power  of 
deviating  within  certain  limits ;  and,  so  fiir  as  those  limits 
are  concerned,  it  is  admitted  that  the  deviation  com* 
plained  of  is  within  the  boundary  which  the  act  of  par- 
liament has  authorized.  It  is  said,  however,  that,  by  the 
SOth  section  of  the  special  Act,  the  existence  of  Sutitm 
Bridge  is  contemplated,  and  the  Vice-Chancellor  was 
apparently  of  that  opinion.  Now  the  16th  section  of  the 
general  Act,  authorizing  the  construction  of  bridges  and 
other  xoorksy  is  incorporated  into  the  special  Act ;  and  the 
SOth  section  of  the  latter  must,  therefore,  be  construed  in 
connection  with  the  provisions  of  the  general  Act ;  and 
I  am  of  opinion,  that,  so  far  from  interfering,  the  I6th 
section  is  quite  consistent,  with  it.  The  only  object  con- 
templated by  the  SOth  section  was  the  security  of  the 
old  bridge,  which,  if  the  railroad  was  to  pass  as  it  was 

laid 
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laid  clown  in  the  plans  and  sections^  would  require  ad-        1S49. 
ditional  props,  in  order  to  sustain  the  greater  quantity     ^^^^^^^ 
of  earth  to  be  placed  upon  it^  for  the  purpose  of  raising  «• 

the  level  of  the  road  over  it;  and  I  am  not  surprised  v©-.^  s^af- 
that  the  Vice-Chancellor  did  not  rest  his  judgment  as     pordshirb 
to  the  powers  of  the  Company  on  this  section. 


Biulvay 
Gompaiiy. 


Then,  with  reference  to  the  contract,  the  Plaintiflii 
contend  that  it  was  agreed,  that  certain  communica* 
tions  to  their  works  should  be  preserved  to  them| 
or  substituted  for  those  they  had  previously  enjoyed; 
(His  Lordship  here  read  the  award,  and,  after  observing 
that  it  was  no  doubt  intended  that  a  communication 
should  be  preserved,  and  that  there  Was  no  question' as 
to  what  was  or  was  not  included  in  the  award,  the 
only  point  being,  whether  a  deviation  having  become 
expedient,  and  the  communication  to  the  Plaintiffs'  pre^ 
mises  being  still  preserved,  though  not  in  the  precise 
line  indicated  by  the  award,  the  Company  had  complied 
with  the  award,  proceeded  as  follows), -*- there  is  no 
allegation  that  the  Company  has  not  made  the  road 
near  to  Suiton  Bridge  in  accordance  with  the  letter  of 
the  contract,  but  only  that  the  Plaintiffs  have  not  the 
same  use  of  the  high  road  into  Macclesfield  as  contem<« 
plated  by  the  award.  I  am,  however,  of  opinion  that 
there  is  a  performance,  not  only  in  spirit,  but  according 
to  the  letter  of  the  award ;  and  if  the  substituted  road 
is  not  so  convenient  a  mode  of  communicating  with  the 
Plaintiffs*  premises  into  the  town  as  the  one  awarded, 
that  is  an  injury  not  provided  for  by  the  contract,  but 
is  a  case  which  expressly  comes  under  the  16th  section 
of  the  Railway  Clauses  Consolidation  Act,  whereby  all 
damage  to  roads  &c.  is  the  subject  of  compensation.  I 
am,  therefore,  of  opinion  that  the  injunction  must  be 
dissolved. 
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-Vor.  5.  SAINTER  V.  FERGUSON. 

Upon  an  ap-     npHIS  was  an  application  to  discliarire  an  onler  mnde 

plication  for         ■  . 

an  injunction  by  the  Vice-Chancellor  Knight  Bntce  on  the  ISih 

^^hoHi?*  •^'^  ^®*^'  restraining  the  Defendant  from  "  practising 
a|^reement,the  in  his  own  name,  or  in  the  name  or  names  of  any  other 
the^motion'to    P^^'son  or  persons,  as  a  surgeon  or  apothecary,  at  Mac^ 

stand  over,        dcffieldj  in  the  county  of  Chester^  or  within  seven  miles 

with  liberty 

for  the  Plun-    thereof.''     The  following  are  the  circumstances  under 

tiff  to  take        which  this  injunction  was  granted. 

1)roceeding8  at  ^  o 

aw.    The 

U?^^^n  ^  ^^^  ^^*  ^^''  ^®*^»  ^^^  Plaintiff,  who  was  a 

brought  his  surgeon  and  apothecary  at  Macclesfield^  entered  into  an 

recover^  a  agreement  in  writing  with  the  Defendant  as  follows :  — 

sum  of  500(i  «<  In  consideration  that  Joseph  Daily  Sainter^  of  Mac^ 

liquiciated  da-  clesfield^  surgeon  and  apothecary,  will  engage  me,  the 

mages,  and        undersigned  IVilliam  Edward  Ferguson,  as  assistant  to 

then  renewed  ^  t      i         •  i  ▼^r. 

his  application  him  as  a  surgeon  and  apothecary,  I,  the  said  Wtlham 

fton*"  xiie"^'    Edward  Fergfison,  promise  the  said  Joseph  Denby  Sainier 

Court,  under  that  I  will  not,  at  any  time,  practise  in  my  own  name, 
these  circum-  .       ,  r  .i 

stances  re-  ^^  *°  "^*  name  or  names  of  any  other  person  or  per- 
fused to  inter-   sons  as  surgeon  or  apothecary  at  Macclesfield-^  or  within 

seven  miles  thereof,  under  a  penalty  of  500/.  And  I, 
the  said  Joseph  Denby  Saintcr^  do  hereby  agree  with 
the  said  William  Edward  Ferguson  to  engage  the  said 
IVilliam  Edward  Ferguson  as  an  assistant  to  me  as  a 
surgeon  and  apothecary  on  the  terms  aforesaid." 

The  Plaintiff  continued  to  employ  the  Defendant  as  liis 
assistant,  in  conformity  with  the  terms  of  this  agreement^ 
until  the  month  of  Atigust  1848,  when,  for  reasons,  the 
propriety  of  which  was  not  questioned,  he  discharged 
him  from  his  service.  The  Defendant  thereupon  com- 
menced 
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menced   practising  as   a  surgeon   and   apothecary    at        1849. 
Macclesfield^  and  the  Plaintiff  filed  his  bill,  praying  an     ^j^^!^ 
injunction^  in  the  terms  above  stated  as  granted  by  the 
Vice-Cbancellor. 

An  application  for  an  injunction  was  made  to  the 
Vice- Chancellor  in  the  Long  Vacation  of  184>8,  im- 
mediately upon  the  filing  of  the  bill;  but  his  Honor 
refused  to  interfere,  on  the  ground  that  the  Plaintiff's 
equity  depended  on  the  legal  effect  to  be  given  to  the 
agreement  entered  into  between  the  parties,  but  ordered 
the  motion  to  stand  over,  with  Iil)erty  for  the  Plaintiff 
to  bring  such  action  as  he  might  be  advised.  The 
Plaintiff  brought  the  matter,  by  way  of  appeal,  before 
the  Lord  Chancellor  on  the  16th  November  1848,  when 
his  Lordship,  coinciding  in  opinion  with  the  Vice- 
Chancellor,  dismissed  the  application  with  costs. 

The  Plaintiff  accordingly  brought  an  action  against 
the  Defendant  in  assumpsit  on  the  agreement,  which 
action  was  tried  at  the  Chester  Spring  Assizes,  1849, 
and  the  Plaintiff  obtained  a  verdict  with  500/.  damages. 
On  the  18th  April  1849,  a  motion  was  made  before 
the  Court  of  Common  Pleas  for  a  new  trial,  or  that 
the  verdict  might  be  entered  for  the  Defendant ;  but 
this  motion  was  refused,  the  judges  being  all  of  opinion 
that  the  agreement  was  good  at  law,  and  also  that  the 
500/.  was  not  to  be  taken  as  a  penalty  entitling  the 
Plaintiff  to  recover  only  the  actual  damage  sustained 
by  him,  but  as  a  fixed  sum  in  the  nature  of  liquidated 
damages  which  the  Defendant  was  to  pay  for  the  non- 
performance of  his  part  of  the  contract.  Judgment  was 
accordingly  signed  in  the  action  for  500/.  damages  and 
1S5/.  65.  costs. 

The  Defendant  having  become  bankrupt,  the  Plain- 
tiff proved  under  the  fiat  for  the  amount  of  the  costs 

only, 
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ooly,  and,  in  June  1849,  applied  to  ihe  Vice-Chaticellor 
for  an  injunction,  which  his  Honor  granted  as  above 
stated,  on  condition,  however,  that  the  Plaintiff  should 
not  prove  for  the  500/.  The  Defendant  now  moved  to 
discharge  the  order. 

Mr.  Bacon  and  TAuLexin^  for  the  Defendant,  con* 
tended  that,  after  what  had  taken  place  at  law,  the 
Plaintiff  was  not  entitled  to  an  injunction ;  that  he  had 
obtained  in  the  shape  of  damages  all  that  he  was  entitled 
to  in  consequence  of  the  breach  of  the  agreement  bjr 
the  Defendant;  that  he  had,  by  his  own  act  in  pro- 
ceeding for  damages,  elected  his  remedy,  having  in  fact 
sold  any  right  he  had  to  the  interference  of  a  Court  of 
equity,  in  consideration  of  the  damages  recovered  at 
law.  They  also  insisted  that  the  Plaintiff,  by  proving 
in  bankruptcy  for  costs,  had  extinguished  his  entire 
claim  against  the  Defendant;  Ex  parte  Dickson {a)i  it 
not  being  possible  to  sever  the  damages  froni  the  costs. 


The  cases  of  Woodward  v.  Gyles  (i),  Lome  v.  Peers  (c), 
JRolfe  V.  Peterson  (d),  Slomau  v.  Walta-  {e\  were  referred 
to,  as  shewing  that  a  Court  of  equity  will  not  interfere 
by  injunction,  where  tiie  parties  have  agreed  between 
themselves  upon  liquidated  damages,  in  the  event  of  a 
breach  of  an  agreement. 

Mr.  Russell  and  Mr.  Glasse^  cojitrd,  insisted  that  the 

Plaintiff's  title  to  the  injunction  and  to  the  damages 

rested  on  the  same  ground,  and  that  the  Court  would 

not  overlook  the  agreement  in  consequence  of  damages 

having  been  recovered  at  law ;  that  the  action  had  been. 

brought  for  the  information  of  the  Court  as  to  the  legal 

rights  of  the  parties,  and  that,  though  it  might  not  be 

equitable 

(«)  1  Boit^  98.  (d)  2  JBro.  P.  C\  (Tom.  ed.)  436. 

(b)  %  Vcm,  119.  (e)  1  Bro.  C.  C.  418. 

•     (^)  4  Bnrr.  ««5. 
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equitable  to  enforce  the  claim  for  damages,  and  to  ask- 
also  for  the  injunction,  yet  that  the  recovery  of  damages 
at  law  could  not,  of  itself,  be  held  to  preclude  the 
Plaintiff  from  the  right  which  he  had  in  equity  to 
compel  the  Defendant  to  observe  his  agreement. 

(In  the  course  of  Mr.  BtisselTs  argument,  the  Lord 
Chancellor  observed, — the  Court  of  law  has  determined 
that  the  word  **  penalty "  in  the  agreement  means 
liquidated  damages,  and,  therefore,  there  is  no  right  of 
action  now  remaining.  Have  you  any  authority  to 
shew  that  this  Court  will  interfere  under  such  circum- 
stances,  the  agreement  being  a  legal  one,  and  the  con- 
tract no  longer  continuing  ?  It  comes,  in  facl,  to  this,  — > 
that,  after  the  Defendant  has  paid  the  price  of  doing  the 
act,  the  Court  is  asked  to  restrain  him  from  doing  that 
act  for  which  he  has  paid.) 

Without  calling  for  a  reply. 


WB 


1849. 


SAUfTBm 

Fnoosoif. 


The  Lord  Chancellor, 

I  have  asked  Mr.  Bussell  whether  there  is  any  au- 
thority for  this  application,  and,  as  I  expected,  none  has 
been  cited.  An^I,  then,  now  to  lay  down'a  rule  which 
vrould  be  contrary  to  the  principle  on  which  this  Court 
proceeds  In  cases  similar  to  the  present?  When  a 
party  comes  here  for  an  injunction  against  the  breach 
of  an  agreement,  the  Court  assumes  jurisdiction,  be- 
cause the  remedy  at  law  is  not  efficient,  and  the  in- 
terest of  the  party  requires  that  the  act  should  be  pre- 
sented, instead  of  his  merely  receiving  compensation  in 
the  shape  of  damages;  but  this  jurisdiction  is  exercised 
ifi  reference  to  the  right  established  by  the  legal  contracts 
In  the  present  case,  a  party  having  bound  himself  by 
contract  not  to  practise  us  a  surgeon  and  apothecary 

under 
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8aintbr 

V. 

Fbrgcson. 


under  a  penalty  of  500/.,  violates  h'ls  agreement,  this 
agreement,  according  to  the  construction  put  on  it  by 
a  Court  of  law,  being  held  to  mean,  you  shall  not  prac« 
tise,  or  if  you  do,  you  must  pay  500/.   The  Plaintiff,  with 
whom  the  contract  was  entered  into,  came'to  this  Court 
and  asked  for  an  injunction,  not  having  then  brought 
any  action,  and,  as  in  other  cases  where  there  is  a  legal 
right  in  question,  the  Court  ordered  the  matter  to  stand 
over  until  the  legal  right  should  be  established.     It  is 
true  that,  if  the  Plaintiff  had  seen  the  difficulty  which  has 
since  arisen,  he  might  have  put  the  matter  so  as  to  have 
had  the  option  lefl  to  him  either  of  exercising  his  legal 
right  or  his  equitable  remedy,  and  not  to  have  been  pre* 
eluded  from  the  alternative  which,  before  the  action,  he 
had,  either  to  ask  for  an  injunction,  or  to  obtain  compen- 
sation at  law.     The  order,  however,  docs  not  provide 
for  this ;  it  places  the  Plaintiff  under  no  restriction  ;  it 
only  refuses  to  interfere  until  the  legal  right  has  been 
tried.     It  was  then  the  Plaintiff's  own  choice  to  go  on ; 
and  the  matter  now  stands  just  as  if  the  Plaintiff  had 
brought  the  action  first,  and  then  come  to  this  Court  for 
an  injunction.     Now  it  could  not  be  contended  that, 
after  obtaining  damages  at  law,  the  Plaintiff  could  have 
come  here  for  an  injunction ;  but  what  has  taken  place 
is  just  the  same  in  effect.      The  Court  refused  the  in- 
junction at  the  time  when  no  action  had  been  brought; 
the  damages  have  since  been  obtained,  and  the  Court 
has  now  to  consider  whether  it  will  interfere  to  aid  a 
contract  which,  in  fact,  no  longer  exists.     The  party 
now  applying  cannot  shew  that  he  has  any  legal  right 
remaining,  and  the  Court  cannot,  therefore,  interfere. 
If  the  Court  did  interfere,  it  would  be  telling  a  party 
that,  though  he  had  purchased  the  right  to  do  the  act, 
he  should  not  have  the  benefit  of  his  purchase.     Mr. 
llussell  has  not  produced  any  authority  in  support  of 
such  a  proposition;  and  the  order,  therefore,  of   the 

Vice- 
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Vice  •Chancellor  must  be  discharged  with  costs  incurred 
by  renewing  the  application  for  the  injunction  after  the 
action. 


1849. 


Sai2«tbr 

V. 

Fbbousok. 


In  the  Matter  of  The  ST.  GEORGE'S  STEAM- 
PACKET  COMPANY,  and  of  The  JOINT 
STOCK    COMPANIES  WINDING-UP  ACT, 

1848  (II  &  12  Vict.  C.45.) 


Nov,  6. 7. 


^T^HIS  was  an  application  by  the  Official  Manager  of 
the  above  company,  to  discharge  or  vary  two 
several  orders  made  by  the  Vice-Chancellor  Knight 
Bruce  on  the  7th  June  1849,  and  the  4th  Jtdy  1849, 
affirming  two  separate  decisions  of  the  Master,  by  one 
of  which  he  held,  that  Joshua  Pirn  was  not  liable  as  a 
contributory  of  the  above  company  in  his  own  right,  and 
by  the  other,  that  he  was  not  liable  as  the  executor  of 
his  father.  The  notice  of  motion  proceeded  to  ask  that 
Joshua  Pirn  might  be  included  in  the  list  of  contri- 
butories  of  the  company,  as  a  contributory,  either  in 
bis  own  right,  or  as  personal  representative  of  his  father 
Jo7iathan  Pirn  deceased,  for  the  number  of  forty  shares 
of  the  amount  of  100/.  each,  or  any  less  number  of 
shares,  and  either  for  the  whole  in  one  character,  or 
for  part  in  one  character,  and  other  part  in  another 
character,  as  the  Court  should  think  fit. 

Mr.  Bacon  and  Mr.  J.  V.  Prior  were  about  to  open 

the  appeal  motion,  when 

Mr. 

Chancellor,  refused  to  hear  it,  and  held  also  that  the  Master  could 
called  on  to  decide  upon  an  alternative  allegation  of  liability. 

Vol.  I.  X 


The  notice  of 
motion  sought 
to  discharge 
an  order  made 
by  the  Vice* 
Chancellor, 
afi&rming  a  de* 
dsion  of  the 
Master  in  re- 
ference to  the 
non-liability  of 
a  party  as  a 
contributory 
under  the 
Joint  Stock 
Companies 
Winding-up 
Act,  and  also 
to  charge  the 
same  party  as 
a  contributory, 
either  in  his 
own  right  or 
as  executor* 
The  Lord 
Chancellor, 
on  being 
satisfied  that 
the  motion,  in 
its  present 
form,  had  not 
been  t)efore 
the  Vice- 
not  have  been 
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J  849.  Mr.  Rowidell  Palmer  and  Mr.  J.  Pearson^  on  behalf 

'^-^y^^^     of  Joshtta  PifOj   took   a  preliminary   objection   to  the 

St.  Gborob's  notice    of    motion.       By    the    99th    section    of    the 

^^^^^   11  &  12Vicf.   C.45.,    it  is  enacted,   "that  an  appeal 

shall  lie  to  the  Lord  Chancellor  or  Master  of  the 
Rolls  upon  motion,  without  the  necessity  of  objections 
or  exceptions  from  or  against  all  orders,  directions,  re- 
ports, or  other  proceedings,  of  or  before  the  Master 
relating  to  the  winding  up  of  the  affairs  of  the  com- 
pany.'* The  present  application  can  only  be  regarded  as 
an  appeal  from  the  Master ;  but  the  subject-matter  of 
this  motion,  seeking  quocunque  modo  to  charge  Jl  Pim^ 
never  was  before  the  Master,  and  could  not  have  been 
brought  before  him,  it  having  been  decided,  under  the 
IrSth  section  of  the  Winding-up  Act,  that  the  Official 
Manager  is  bound  to  specify  in  what  character  it  is 
sought  to  charge  an  alleged  contributory ;  HulchinsofCs 
Case  (a),  Glaholme^s  Case,  [b) 

Mr.  Bacon  submitted  that  the  notices  of  motion  before 
the  Vice-Chancellor  gave  distinct  intimation  as  to  the 
character  in  which  J.  Pirn  was  now  sought  to  be  charged ; 
that  by  the  101st  section  of  the  Winding-up  Act 
ievery  order  made  by  the  Master  of  the  Rolls  or  any  of 
the  Vice-chancellors  under  the  Act  may  be  reheard 
before  the  Liord  Chancellor,  and  that  such  rehearing 
tnay  be  brought  before  the  Lord  Chancellor  by  way  of 
motion. 

The  Lord  Chancellor,  (upon  being  satisfied  that 
the  motion  in  its  present  shape  had  never  been  before 
the  Vice-Chancellor)  said,  that  the  spirit  of  the  Act  was 
clearly  to  keep  the  claims,  against  alleged  contributories, 

separate; 

(a)  \DeG.i  S.  563.  by  the  Lord  Chancellor,  18th 

(5)  XDtG.^S, 583.  (Affirmed      January  1849}. 
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separate;  and  the  question  was,  whether  the  party  could        1649k 

have  been  brought- before  the  Master  by  an  alternative     ^^'V"'**^ 

motion  of  this  nature ;  for  if  not,  the  Court  could  ex*-  g^,  Geoegb's 

ercise  no  jurisdiction  on  the  present  application.     It  is  St^m-Packet 

quite  possible  that  the  alleged  contributory  may  be  liable 

in  respect  of  some  of  these  shares  in  his  representative, 

.and  in  respect  of  others  in  his  individual,  character ;  and 

either  or  both  of  these  questions  may  be  brought  in  a 

regular  way  before  the  Master ;  but  I  am  restricted  by 

the  terms  of  the  Act  from  entering  into  the  consideration 

of  a  question,  the  subject-matter  of  which  has  not  been 

before  the  Vice  Chancellor.     The  frame  of  the  present 

motion  is  contrary  to  the  letter  and  spirit  of  the  Act, 

which  requires  the  Official  Manager  to  select  in  what 

character  he  seeks  to  affect  a  party  before  the  Master. 

The  motion  must^  therefore,  be  refused  with  costs. 


I^^MMl^BMiMHtfB 


Mr*  Bacon  now  applied  for  leave  to  serve  an  amended    Nov.  7. 
notice  of  motion^  as  the  time  within  which,  according  td 
the  89rd  section  of  the  Winding-up  Amendment  Act 
(IS  &  IS  VicL  c.  108.))  fin  appeal  could  be  presented^ 
niras  limited  to  three  weeks. 

Mt.  Rtnmddl  Palmer  objected  that  the  original  notice 
of  motion  ought  to  bl!  treated  as  a  nullity,  and  that  the 
case  was  not  one  for  indulgence,  the  notice  of  motion 
hairing  been  given  on  the  1st  August^  and,  therefore^ 
within  the  operation  of  the  Act  IS  8i  13  Vict*  r.  108. 

The  LoftD  CHANCELLOti,  however,  granted  the  appli- 
eAtion. 
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N<n>.  6.  7.  CLEGG  V.  FISHWICK. 

The  adroinl-  HnHIS  was  a  motion  on  behalf  of  the'Defendants,  to 

stratnxofa  X    discharce  or  vary  an  order  made  in  this  cause, 

deceased  part-  o                  .^ 

ner  assigned  by  the   Vice-Cbancellor   Wigram   on  the   8rd   August 

SSatpmner  ^^*^»  ^"  ^^^  PlaintiflTs  application  for  a  receiver  and 

in  the  partner-  injunction. 

ship  premises 

unto  or  in 

trust  for  the  The  bill,  in  substance,  stated,  that  since  1807  there 

to  his  estate.  ^^^  existed  a  partnership  for  the  working  of  certain 

Held»  that  this  ^^^X  mines  at  AUham.  such  partnership  beinjr  carried  on 

assignment  did  ^            r                 r          o 

not  deprive  under  the  style  of  the  Altham  Coal  Company,  and  that 

stratrijTof  her  ^^®  ^^^i  as  originally  constituted,  consbted  of  Henry 

right  to  claim,  Clegg  and  nine  other  parties,  all  since  deceased;  that 

decked  there  were  no  articles  of  partnership,  but  the  parties 

partner's  were  entitled   in  equal  shares;   that,   on  the  1st  June 

estate,  an 

interest  in  a  1807,  a  lease  was  granted  to  the  partnership  for  twenty- 

whSh^^^"^  one  years  from  the  15th  January  1807;  that  during 

intestate's  CO-  the  currency  of  this  lease  various  changes  took  place 

toklrSk^  in  the  partnership,  and  that,  on  the  Uth  January  1828, 

his  decease.  when  the  lease  expired,  all  the  estate  and  interest  in 

in  this  case  on  ^^^  Company  was  vested  in  Henry  Clegg  and  five  other 

motion, that  parties   in  equal  shares;  that  these  six  continued  tBe 

the  admmi-  t  •            -i    i          i      »                       i                      i 

stratrix  was  partnership  until  the  4th  June  1828,  when  a  new  lease 

entitled  to  a  ^^  granted  to  them,  their  executors,  administrators, 

receiver  m  ^  ,                          ' 

respect  of  the  and  assigns  for  twenty-one  years  from  the  15th  January 

Bb^^e^fthe  ^^^^'  ^"^  ^^^  '"  this  lease  was  contained  a  covenant 

partnership,  by  the  lessees  not  to  assign,  without  consent,  except  to 

inchiding  the  • 

renewed  lease.  ^"® 

Held,  also,  that  the  parties  to  or  in  tnist  for  whom  the  assignment  had  been 

made  were  not  necessary  parties  to  the  suit. 

Parties  interested  jointly  with  others  in  a  lease  cannot  take  to  themselves  the 
benefit  of  a  renewal  to  the  exclusion  of  the  others  so  jointly  interested  with  them. 
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the  executors  or  admihistratorst  or  widows  or  children 
of  the  lessees;  thtii  Henry  Clegg[died  in  NovemBer  1836, 
intestate,  leaving  the  Plaintiff,  his  widow,  who  became 
his  administratrix ;  that,  after  the  death  of  H.  Clegg^ 
the  Defendants  (who  were  the  representatives  of  two  of 
the  partners,  who  died  subsequently  to  H,  Clegg,)  prin-> 
cipally  managed  the  affairs  of  the  Company,  and,  in 
December  1846,  obtained  a  renewal  of  the  lease  of  the 
4th  June  1828,  to  take  effect  on  the  determination  of 
that  lease  on  the  15th  Janumy  1849;  that  this  fact 
came  to  the  knowledge  of  the  Plaintiff*  at  the  end  of 
1846;  that  by  a  letter  from  the  solicitors  of  the  De- 
fendants on  the  6th  December  1848,  the  Plaintiff*  was 
further  informed  that  the  Company  would  be  dissolved  at 
the  expiration  of  the  lease  of  the  4th  June  1828,  and  it 
was  suggested  that  an  agreement  might  be  entered  into 
between  her,  as  the  representative  of  her  husband,  and 
the  then  lessees,  for  the  appointment  of  valuers,  &c.  of 
the  stock  to  be  taken  by  the  new  lessees ;  that  in  answer 
to  this  communication,  the  solicitors  of  the  Plaintiff*  gave 
the  solicitors  of  the  Defendants  notice  that  the  Plain- 
tiff^ would  insist  on  her  right  to  participate  in  the  bene- 
fit of  any  renewal  which  had  been  granted ;  that,  on 
the  9th  January  1849,  the  Plaintiff*  was  informed  by  a 
letter  from  the  solicitors,  that  the  legal  representatives 
of  the  deceased  partners  had  agreed  to  sell  to  the  De- 
fendants, by  valtiation,  their  proportion  of  the  moveable 
and  immoveable  stock  and  property  of  the  Altham  Coal 
Company,  and  that,  in  answer  to  this  letter,  the  Plain- 
tifi^s  solicitors  again  insisted  on  the  enforcement  of  the 
Plaintiff'^s  rights.  The  bill  then  charged  that  the  re- 
newal of  the  lease  of  1828  was  contemplated  by  all  the 
parties,  and  that  a  large  expenditure  had  been  incurred, 
the  benefit  of  which  could  only  be  obtained  by  an  en- 
joyment of  the  coal  mines  under  the  renewed  lease;  that 
the  present  working  was  with  the  Company's  capital, 

X  3  and 
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and  that  for  some  time  previously  to  the  expiration  of 
the  lease,  the  Defendants  had  abstained  from  working 
the  mines  as  properly  and  fully  as  they  might  have  done. 
The  bill  prayed  the  dissolution  of  the  partnership,  and 
an  account  of  the  copartnership  dealings,  and  that  the 
renewed  lease  might  be  declared  subject  in  equity  to  a 
trust  for  the  benefit  of  the  copartnership;  and  for  an 
injunction  and  receiver. 


It  appeared  from  the  affidavits  of  the  Defendants, 
and  was  admitted  by  the  Plaintiff,  that,  on  the  division 
of  the  assets  of  Henry  Clegg^  after  his  decease  in  J8S6, 
the  entire  estate  and  interest  of  Heniy  Clegg  in  the  said 
lease,  mines,  and  premises  were  assigned  and  trans^ 
ferred  by  the  Plaintiff,  as  administratrix,  unto  or  ia 
trust  for  five  of  his  daughters  (who  were  not  parties  to 
the  suit),  as  and  in  part  of  their  shares  in  the  deceased's 
estate.  The  Plaintiff,  however,  submitted,  that  what*, 
ever  effect  this  assignment  might  have  had  in  equity 
upon  the  share  of  Herny  Clegg  as  between  the  Plaintiff 
and  the  members  of  his  family,  the  share  of  Henry  Clegg^ 
as  between  the  parties  interested  under  him  and  the 
Company,  had  always  been  treated  as  remaining  vested 
in  the  Plaintiff,  as  administratrix. 

On  the  Srd  August  1849,  on  the  hearing  of  the 
motion,  the  Vice<*ChanceIlor  made  an  order  for  a  re- 
ceiver as  to  one  sixth  part  of  the  profits  of  the  partner- 
ship, including  therein  the  renewed  lease,  with  liberty 
for  the  Defendants  to  propose  themselves  as  receivers. 
From  this  order  the  Defendants  now  appealed. 


Mr.  Wood  and  Mr.  Elmdey^  in  support  of  the  motion. 
There  is  a  total  want  of  interest  in  the  Plaintiff  to  main* 
tain  this  suit.  She  entirely  denuded  herself  of  all 
right  to  in^rfere  in  the  partnership  ten  years  ago ;.  ahe 
.     .  .  admits 
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admits  that  she  had  knowledge  of  the  renewed  lease 
three  years  before  the  old  one  expired)  and  she  does 
not  file  her  bill  till  June  1849.  At  all  events,  if  she  has 
an  interest,  she  is  not  entitled  to  move  for  a  receiver  in 
the  absence  of  the  parties  beneficially  interested.  The 
Vice*Chancellor's  decision  was  based  on  the  authority 
of  Brown  v.  De  Tastet  (a);  but  in  that  case  there  was  an 
actual  existing  interest,  which  distinguishes  it  from  the 
present. 


1149. 


The  Sdicitor^General  and  Mr.  LdiHe^  contra^  Al* 
though  the  Plaintiff  has  assigned  all  her  husband's  in- 
terest to  her  children,  still  that  assignment  was  subject 
to  the  duties  of  administration.  The  Plaintiff,  by  virtue 
of  that  assignment,  is  clearly  a  trqstee  for  her  childreui 
not  only  in  respect  of  the  original  lease,  but  also  in 
respect  of  all  derivative  leases.  The  cestui  que  trusieiU 
have  no  right  to  interfere,  and  the  Plaintiff  is  the  only 
person  so  authorized,  subject  as  between  her  and  them 
to  being  accountable;  Brown  v,  I)e  Tastet  {a)  The 
Plaintiff  is  solely  responsible,  and  is  alone  entitled  to 
file  the  bill,  and  she  is  personally  liable  qud  partner  for 
all  partnership  debts;  Featherstonehaugh  v.  Fenwick  (i)^ 
Cook  V.  Collingridge  (c) ;  and  no  agreement  between  her 
and  her  cestui  que  trustent  can  affect  this  liability:  fVaugh 
V.  Carver,  (rf) 

Mr.  Elmdejfi  in  reply.  The  old  partnership  being 
dissolved  in  1849,  the  order  appointing  a  receiver  on 
the  premises  contained  in  the  new  lease  cannot  be  sus- 
tained. The  Plaintiff's  right  is  only  for  an  account  of 
the  partnership  property ;  and  the  question  to  be  decided 
at  the  hearing  is,  whether  she  is  to  be  entitled  to  the 

benefit 
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benefit  of  the  new  lease ;  but  granting  a  receiver  in  this 
interlocutory  proceeding  prejudges  the  question.  The 
Plaintiff's  right  to  an  account  being  incident  to  ber 
representative  character,  it  was  her  folly  to  have  parted 
with  such  right.  The  bill  is  clearly  not  maintainable 
in  the  absence  of  the  children  to  whom  she  has  assigned 
her  whole  interest. 


T/ie  Lord  Chancellor. 

The  only  difficulty  in  this  cose  is^  with  regard  to  the 
position  in  which  the  Plaintiff  stands  as  representing  the 
property.  It  appears  that  the  Plaintiff's  husband,  being 
engaged  in  a  partnership  with  other  persons,  they  took 
a  lease  in  1828  of  certain  coal-mines,  for  the  purposes 
of  the  partnership.  He  died  in  1836.  There  was  no 
provision  made  for  the  continuance  of  the  partnership 
with  his  representatives;  but  it  was,  in  fact,  carried  on 
between  the  other  partners  and  the  Plaintiff  up  to  the 
year  1849,  the  same  partnership  property  being  used 
for  the  purposes  of  the  partnership.  In  that  year,  1849, 
the  old  lease  having  expired,  and  n  new  lease  having 
been  taken  by  some  of  the  other  partners,  without  the 
privity  of  the  Plaintiff,  they  assumed  to  themselves  the 
right  of  taking  the  exclusive  benefit  of  that  new  lease. 
Now,  when  the  contract  for  it  was  made,  and  the  new 
lease  was  taken,  the  Plaintiff  had  an  equal  interest  with 
them,  according  to  the  share  her  husband  was  entitled 
to  in  the  firm.  The  old  lease  was  the  foundation  of 
the  new  lease,  the  tenant-right  of  renewal  arising  out 
of  the  old  lease  giving  the  partners  the  benefit  of 
this  new  lease ;  at  least  the  law  assumes  it  to  be  so. 
Without  saying  at  all  what  circumstances  there  may 
be  to  interfere  with  that  ordinary  right,  we  know  that 
the  rule  of  equity  is,  that  parties  interested  jointly  with 
others  in  a  lease  cannot  take  to  themselves  the  benefit 
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of  a  renewal,  to  the  exclusion  of  the  other  parties  in* 
terested  with  them.  At  all  events,  for  the  present 
purpose,  there  is  enough  in  that  prtmA  facie  case,  to 
give  the  PlaintiiT  a  right  to  assert  such  a  title,  and 
to  prove  and  establish  it  at  the  hearing,  and  to  ask 
the  Court  to  protect  the  property  for  her  benefit,  if, 
at  the  hearing,  she  is  able  to  establish  her  right* 
If  the  right  be  clearly  one  that  can  never  be  enforced, 
of  course  the  Court  will  not  interfere;  but  if  it  ap- 
pears to  be  a  right  which  is,  at  all  events,  as  plausible 
as  is  here  represented,  in  that  state  of  circumstances 
the  Court  does  interfere,  and  protects  the  property  in 
the  meantime. 


1849. 


Clego 

FiSHWICK. 


This,  however,  is  met  by  saying  that  the  Plaintiff 
has  no  right  to  interfere  at  all ;  because,  although  she 
was  the  representative  of  one  of  the  lessees,  one  of 
the  partners,  and  although  she  carried  on  the  business 
from  1836  to  1849  as  a  partner,  and  therefore  must  be 
recognised  with  the  other  partners  as  having  a  similar 
interest  in  the  lease  to  that  which  her  husband  had 
before,  yet,  in  the  year  1839,  she  assigned  all  her  hus« 
band's  interest  in  the  lease.  She  did  in  fact  execute 
an  assignment,  by  way  of  division  of  his  property, 
amongst  those  entitled  under  the  statute  of  distribution;:, 
by  which  she  gave  to  the  children  who  were  entitled  to 
two-thirds  as  against  her  one-third,  the  entire  interest 
in  the  intestate's  share  in  the  mines  (which,  no  doubt, 
in  one  sense,  would  comprehend  the  property  in 
question),  taking  to  herself  an  equivalent  for  her  one- 
third,  but  not  connected  with  that  property).  Having 
so  parted  with  her  interest,  it  is  said  she  has  no  right 
whatever  to  come  here  as  against  the  partners,  to  claim 
the  lease  in  question,  as  part  of  the  partnership  property. 
Now  this,  at  first,  raised  a  difficulty  in  my  mind,  which 
I  was  anxious  to  have  removed,  before  I  disposed  of  the 
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case  upon  that  point ;  but»  upon  consideration,  and,  after 
bearing  what  has  been  argued  on  the  other  side,  I  am 
very  clearly  of  opinion  that  the  Plaintiff  has  not  lost 
her  right,  nor  can  she  denude  herself  of  the  duty  of 
realising  the  partnership  property,  she  being  the  only 
person  who  can  do  it.  Those  to  whom  she  assigned 
cannot  do  it ;  they  are  under  no  obligation ;  they  have 
po  privity  whatever  with  the  Defendants. 


If,  indeed,  it  had  been  a  simple  case  of  a  part  owner 
of  a  property,  not  the  subject  of  partnership^  there 
being  no  intervening  duty  to  be  performed,  and  the  share 
of  the  deceased  part  owner  had  been  assigned,  it  might 
have  been  said  that  the  right  to  the  benefit  of  the  new 
lease  would  accrue  to  those  who  could  shew  title  to  the 
assigned  share ;  but,  in  that  case,  there  would  be  no 
intervening  interest  to  be  provided  for,  no  duty  to  be 
performed.  The  assignment,  however,  of  18S9  cannot 
take  effect  in  this  way.  There  was  no  interest  to  deal 
with,  except  what  arose  upon  winding  up  the  partner- 
ship estate;  it  was  property  wiiich  was  part  of  the 
partnership  interest ;  part,  therefore,  of  the  property  to 
be  realised,  and  made  applicable  to  the  settlement  of 
the  partnership  affairs,  before  any  matter  could  arise 
which  could  be  the  subject  of  assignment.  The  Plain- 
tiff could  not  part  with  this ;  it  was  a  duty  which  she 
owed,  a  liability  to  which  she  was  subject,  as  between 
herself  and  the  other  partners.  The  beneficial  interest 
arising  from  it  might  become  part  of  the  husband's  un- 
disposed of  estate ;  but  it  would  be  only  that  which  re- 
mained after  the  prior  application  of  it,  according  to  the 
rules  of  partnership.  Now  that  has  not  been  done  ; 
and  the  Plaintiff,  therefore,  as  between  herself  and  the 
Defendants,  is  now  seeking  to  have  the  partnership 
transactions  settled,  the  partnership  debts  paid,  and  the 
partnership  property  realised,  for  the  purpose  of  meeting 
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obligations.  She  has  not  parted  with  that  interest,  and 
has  it  not  in  her  power  to  part  with  it.  To  say  that 
she  assigned  it  to  her  children,  is  to  say  she  did  more 
than  the  law  permitted  her  to  do.  She  could  only 
assign  to  her  children  that  which  belonged  to  her  hus- 
band, as  his  property ;  and  nothing  so  belonged  to  him, 
except  subject  to  the  prior  obligations  of  the  partner- 
ship, which  obligations  are  to  be  performed  by  her; 
and  which  interests,  so  far  as  they  are  connected  with 
the  partnership,  are  to  be  represented  by  her. 

I  am,  therefore,  of  opinion  that  the  Plaintiff  has  still 
left  in  her  such  an  interest  growing  out  of  her  duty  of 
personal  representative,  as  gives  her  a  right  to  realise 
the  partnership  property.  The  property  in  question  is 
part  of  the  partnership  estate ;  that  therefore  gives  her 
a  right  to  assert  a  title  to  the  new  lease  as  part  of  the 
partnership  property.  This  is  the  view  of  the  Vicc- 
Chancellor;  and  it  is  the  correct  view,  though  at  first 
sight  it  struck  me  that  the  rule  might  be  otherwise, 
and  that  there  might  be  a  difficulty  from  want  of  interest. 
Considering,  however,  the  nature  of  the  interest  which 
the  Plaintiff  has,  and  the  duties  she  has  to  perform,  I 
am  satisfied  that  she  had  an  interest,  which  she  has  not, 
and  could  not  have  parted  with.  I  think,  therefore, 
that  the  Vice-Chancellor's  order  is  right,  and  that  this 
motion  must  be  refused  with  costs. 
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Under  the 
proYisions  of 
the  Joint 
Stock  Com- 
panies Wind- 
ing-up Act,  the 
Master  has  no 
jurisdiction  to 
order  the  costs 
of  improperly 
summoning 
persons  &s 
liable  to  con- 
tribute to  be 
paid  by  the 
Official  Ma- 
nager. 


In  the  Matter  of  The  CAMBRIDGE  and  COL- 
CHESTER  RAILWAY  COMPANY,  and  of  The 
JOINT  STOCK  COMPANIES  WINDING-UP 
ACT,  1848  (11  &  12  Vict.  c.  45.) 

Ex  parte  MK'R.SR. 

riiHIS  was  an  application  on  behalf  of  Santt^^r/  Cliarles 
•^  Marshy  an  alleged  contributory  in  the  above  Com- 
pany, for  the  discharge  of  an  ordef  made  in  this  matter 
by  the  Vice-Chancellor  Knight  Bruce,  on  the  Srd  August 
1849,  (whereby  it  was  ordered  that  a  motion  similar  in 
effect  to  the  present  should  stand  over  until  the  further 
order  of  the  Court,  without  prejudice  to  any  question, 
and  that  any  of  the  parties  interested  were  to  be  at  liberty 
to  apply  to  the  Court,  as  they  might  be  advised ;}  and 
that  so  much  of  an  order  made  by  John  Edmund  Douh 
deswelly  E^q.,  the  Master  to  whom  this  matter  stood 
referred,  bearing  date  the  9th  July  1849,  whereby  it  was 
ordered,  that  the  costs  of  the  alleged  contributories  who 
appeared  before  him,  and  who  had  entered  their  appear- 
ances as  thereinbefore  mentioned,  when  taxed,  should 
be  paid  to  such  alleged  contributories  out  of  the  general 
estate  of  the  said  Company,  might  be  varied,  either  by 
directing  that  the  costs  of  the  alleged  contributories, 
or  of  Samuel  Charles  Marsh,  when  taxed  in  pursuance 
of  the  order,  might  be  paid  to  them,  or  to  Samuel 
Charles  Marsh,  by  William  Cook  Spiller,  the  Official 
Manager  in  this  matter,  or  by  directing  that  the  said 
costs  of  the  said  alleged  contributories,  or  of  the  said 
Samuel  Charles  Marsh,  when  taxed  as  thereinbefore 
mentioned,  might  be  paid  to  them,  or  to  the  said  Samuel 
Charles  Marsh  by  the  said  William  Cook  Spiller,  the 
Official  Manager  in  this  matter,  and  that  such  costs, 
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when  paid,  might  be  allowed  to  him  out  of  the  general        1849. 
estate  of  the  Companyi  or  otherwise  as  might  be  just.         ^^^^'^^ 

Caiibrii>o«  I 
By  the  proceedings  in  the  Master's  oflSce,  it  appeared  ^BR^dJwr' 
that,  on  the  18th  Juti^  1849,  fV.  C  Spiller  was  appointed      Ck>ropany. 
Official  Manager,  and  that  a  list  of  contributories  had  at 
that  time  been  received  from  the  solicitor  of  the  Com- 
pany, and  an  advertisement,  signed  for  and  on  behalf  of 
the  Official  Manager,  had,  in  pursuance  of  the  Master's 
direction,  been  inserted  in  the  papers,  announcing  the 
intention  of  the  Master  to  settle  the  list  of  contributories 
o(  the  Company  on  the  9th  July  1849. 

On  the  occasion  of  the  meeting,  on  the  9th  J//fy,  the 
Master  certified,  among  other  things,  that  no  proper 
list  of  contributories  of  the  Company  had  been  filed 
in  his  office  (the  list  which  had  been  placed  on  the  file 
not  having  been  made  out  or  verified  by  the  Official 
Manager);  and,  being  of  opinion  that  there  was  no  list 
before  him  on  which  he  could  proceed,  and  that  the 
alleged  contributories  who  had  appeared  were  entitled 
to  the  costs  of  their  appearance,  he  ordered  their  costs 
to  be  paid  out  of  the  general  estate  of  the  Company. 

Mr.  Roundell  Palmer  in  support  of  the  appeal  motion. 
The  question  is,  whether  the  Master,  in  this  initiatory 
proceeding  under  the  Winding-up  Act,  can  throw  upon 
the  Company  the  burden  of  costs  which  have  been  oc- 
casioned by  the  default  of  the  Official  Manager.  Even 
supposing  this  should  be  so,  there  can  be  no  ground 
whatever  for  making  the  payment  of  a  party,  improperly 
brought  before  the  Master,  contingent  on  the  solvency 
of  the  Company ;  and  even  if  that  Company  were  solvent, 
the  innocent  shareholders  ought  not  to  suffer.  The 
59th  section  of  the  Act  expressly  contemplates  the  pay- 
ment of  costs  by  the  Official  Manager  personally ;  and 

the 
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1849.  the  intention  or  the  lOSrd  section  is  clearly  not  to  abridge 
^*'^^^^^  the  powers  of  the  Master.  It  is  enacted  by  that  section 
Cambridov    *'  that  the  general  costs  of  winding  up  the  estate^  and 

^■m^^fliw  ^^^  ^^^  ^^  proving  debts  and  trying  issues  and  of  all 
CoiD|Nuiy.  other  matters  in  which  creditors  or  any  particular  coo* 
tributories,  or  classes  of  contributories^  or  allied  con- 
tributories  of  such  Company,  shall  be  interested^  shall 
be  at  the  discretion  of  the  Mastei",  and  shall  be  paid 
either  out  of  the  general  estate  of  such  Company,  or  out 
of  any  portion  of  the  general  estate,  or  shall  be  debited 
or  credited  to  any  individual  contributories  or  classes  of 
contributories,  or  shall  be  subject  to  such  set-off  as  the 
Master  shall  from  time  to  time  direct."  He  also  re- 
ferred to  the  59th,  e^th,  95lh,  96th,  104th,  105th»  Und 
106th  sections  of  the  Act* 

Mr.  Bmsell  and  Mr.  Boxburgh^  for  the  Official 
Manager,  contended  that  no  blame  was  imputable  to 
him,  he  having  merely  acted  in  obedience  to  the  Mas- 
ter's orders;  that,  by  the  77th  section  of  the  Act,  the 
Master  had  power  to  certify  lists,  and,  in  this  instancei 
the  Official  Manager  had  at  most  only  adopted  the  lists 
which  the  Master  had  accepted  ;  that  the  only  cases  in 
which  the  Master  had  power  to  inflict  costs  on  the 
Official  Manager  personally  were  specified  in  the  59th 
section. 

Mr.  Rmtndell  Palmer  in  reply. 

The  Lord  Chancellor  said,  that  the  jurisdiction  of 
the  Master  as  to  costs  was  entirely  dependent  on  the 
construction  to  be  put  on  the  various  sections  of  the 
Winding-up  Act  which  had  been  cited.  The  59th 
section,  in  effect,  shews  that  the  Master  has  power  td 
make  the  Official  Manager  pay  costs  in  certain  specified 
cases  I  but  I  am  clearly  of  opinion,  that  the  provisions 

of 
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of  the  Act  do  not  give  the  Master  jurisdiction  to  order        1849. 
the  costs,  of  improperly  summoning  persons  as  liable  to     ^j^^^ 
contribute,  to  be  paid  by  the  Official  Manager.     That    Cambridge 
section  only  applies  to  acts  of  the  Officinl  Manager  in  *^g,^  Railway' 
relation  to  any  judgment,  decree  or  order  entered  up     Company. 
against  him  as  representing  the  Company,  and  directs 
that  be  shall  be  reimbursed  all  costs  and  charges,  except 
when  ike  same  have  been  unduly  or  improperly  sttstained 
or  incurred  by  him.    It  does  not,  however,  at  all  contem- 
plate the  case  now  before  the  Court. 

The  103rd,  105th,  and  106th  sections  of  the  Act  are 
all  material  to  the  present  question  ;  but  the  96th 
section  is  the  most  important  of  those  which  have  been 
cited,  because,  by  that  section,  it  is  enacted  that  '*  the  , 
Master  shall,  in  proceeding  under  any  reference  to  be 
made  to  him  by  any  such  order,  absolute  or  otherwise, 
under  the  Act,  have  and  exercise  all  the  powers  and 
authorities,  not  being  at  variance  with  the  power's  and 
authorities  vested  in  him  by  the  Act^  which  he  could  in 
any  wise  have  and  exercise  under  the  practice  of  the 
Court,  in  any  matter  referred  to  him  by  a  decree  or 
order  made  and  pronounced  in  a  suit."  Now  if  the 
affairs  of  this  Company  had  to  be  administered  under  a 
decree,  it  is  obvious  that  the  Master  could  not  have 
exercised  the  discretion  as  to  costs,  which  it  is  now  con- 
tended he  ought  to  have  done.  The  error  committed 
by  the  framers  of  the  Act  is,  that,  in  taking  away  the 
jurisdiction  of  the  Court,  and  giving  it  to  the  Master, 
they  have  not  also  given  him  that  power  of  awarding 
costs  which  the  Court  possesses  after  decree  made,  but 
have  limited  him  to  the  exercise  of  those  powers  only, 
which  he  possesses  under  a  decree  or  order  of  reference 
pronounced  in  a  suit.  I  am,  therefore^  of  opinion  that 
there  is  no  ground  for  ordering  the  Official  Manager  to 
pay  these  costs. 
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The  33rd  sec- 
tion of  the 
12  &  13  rtd. 
c.  108.  is  re- 
trospective in 
its  operation, 
and  precludes 
the  rehearing 
of  any  motion 
Kefore  the 
Lord  Chan- 
cellor, notice 
of  which  mo« 
tion  has  not 
been  given 
within  three 
weeks  after 
the  order 
complained  of 
shall  have 
been  made. 


In  the  Matter  of  The  NORTH  OF  ENGLAND 
JOINT  STOCK  BANKING  COMPANY,  and 
In  the  Matter  of  The  JOINT  STOCK  COM- 
PANIES WINDING-UP  ACT,[1848j(il  &  12 
VicU  c.  45.) 

Ex  parte  SANDERSON. 

^T^HE  order  appealed  from  in  this  case  was  drawn 
up  on  the  7th  July  1849 ;  but  the  notice  of  the  ap- 
peal was  not  served  until  the  29th  August  following. 

Mr.  Bacon  and  Mr.  Headlam  were  about  to  open 
the  casCi  when 

Mr.  Russell  and  Mr.  J.  H.  Taylor  (who  appeared  in 
support  of  the  order)  took  a  preliminary  objection,  that 
the  appeal  was  precluded  by  the  SSrd  section  of  the 
Winding-up  Amendment  Act  (12  &  IS  Vict.  c.  108.), 
which  received  the  royal  assent  on  the  1st  August  1849. 
By  that  section  (which  refers  also  to  the  Act  of  1848) 
it  is  enacted,  that  "  no  notice  of  motion  for  a  re-hear- 
ing before  the  Lord  Chancellor  of  Great  Britain  or 
Ireland  respectively  of  any  order  of  the  Master  of  the 
Rolls  in  England  or  Ireland ^  or  of  any  of  the  Vice- 
Chancellors  in  England  under  the  said  act,  or  this  act, 
shall  be  given  after  the  expiration  of  three  weeks  after 
the  order  complained  of  shall  have  been  made." 

Mr.  Bacofi.  By  the  act  11  &  12  Vict.  c.  45.,  there  is 
no  limit  to  the  time  for  appealing,  and  it  would  be  most 
unjust  to  hold  that  a  party  against  whom  a  decision  had 
been  made  twenty  days  before  the  passing  of  the  12  8c  IS 
Vict.c.  108.  should  be  limited  by  that  act  to  one  day  for 
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appealing.    There  is  no  clause  in  this  last  act  fixing  the        1849. 
date  of  its  operation.  TT^    , 


Tlie  Lord  Chancellor  said,  that  the  first  act 
(II  &  \2  Vict,  r.45.)  had  specified  no  time  within 
ivhich  a  case  might  be  reheard,  but  that  the  SSrd  sec- 
tion of  the  later  act  (12  &  IS  Vict.  c.  108.)  was  in  terms 
retrospective  and  imperative,  and  expressly  excluded 
the  present  appeal  from  being  now  brought  before  him. 
His  Lordship  added,  that  this  effect  could  not  have  beeti 
intended  by  the  framers  of  the  Act,  but  that  the  words 
ivere  too  strong  to  admit  of  his  exercising  any  dis- 
cretion, and  left  him  no  alternative  but  to  dismiss  the 
motion  with  costs. 


Sanderson* 


In  the  Matter  of  The   NORTH  OF  ENGLAND  IVcw.T.S.  la 
JOINT  STOCK  BANKING  COMPANY  and  of 
The  JOINT  STOCK  COMPANIES  WINDING- 
UP  ACT,  1848.  (11  &  12  Vict.  c.  45.) 

Ex  parte  HALL. 

npHIS  was  an  appeal  motion,  to  discharge  so  much  of  A  widow  pos« 
-*-      an  order  made  by  the  Vice-Chancellor  Knight  JljftJ"^ 
Brtice^  on  the  18th  July  1849,  as  ordered,  that  John  Stock  Com- 
HaU  should  be  deemed  liable  as  a  contributory  of  the  senSng  h^ 

North  deceased 
husband,  m 
whose  name  the  shares  stood,  on  occasion  of  her  second  marriage,  assigned  the 
shares  by  deed  to  a  trustee  for  herself,  but  no  transfer  of  the  shares  according 
to  the  provisions  of  the  deed  of  settlement  of  the  Company,  was  actuaUy  made. 
The  Lord  Chancellor,  reversing  the  decision  of  the  Master  and  of  the  Vice-Chan- 
cellor Knight  Brucc^  refused  to  hold  the  trustee  liable  as  a  contributory,  there 
being  no  other  evidence  to  shew  that  he  had  in  any  way  connected  himself  with 
the  Company,  except  the  circumstance  that  he  had  communicated  to  the  Company 
the  fact  of  the  deed  of  assignment,  and  had  received  dividends  and  signed  receipts 
for  the  same  on  behalf  of  the  widow. 

His  Lordship,  however,  ordered  a  motion  for  striking  the  trustee's  name  out  of  the 
list  of  contributories  to  stand  over,  giving  liberty  to  the  Official  Mapager  to  take  sudi 
proceedings  at  law  to  establish  the  liability  of  the  trustee  as  he  nught  be  advised. 
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1849.        No9iA  of  England  Joint  Stock  Banking  Company  from 

^"^T^^"^     the  23rd  March  1842;  and  also  to  reverse  a  decision 
J£x  parte 

Halu  of  the  Master,  whereby  the  name  of  the  said  John  Hall 
was  included  in  the  list  of  contributories  as  a  contri- 
butory without  qualification,  in  respect  of  six  shares, 
as  trustee  for  Elizabeth  Outerston^  otherwise  Taylor* 
The  motion  proceeded  to  ask  that  the  name  of  «71  Hall 
might  be  struck  out  of  the  list  of  contributories,  and 
that  the  Official  Manager  might  be  ordered  to  pay  to 
J.  Hall  the  costs  incurred  by  him  in  defending  the  pro- 
ceedings of  the  Official  Manager  against  him  in  this 
matter,  and  of  his  motion,  and  also  of  the  present  ap- 
plication. The  circumstances  out  of  which  the  question 
in  this  case  arose  were  the  following. 

Andrew  Outerston^  the  husband  of  Elizabeth  Otderston, 
was  at  the  time  of  his  death  possessed  of  six  shares  in 
the  North  of  England  Banking  Company,  and  his  name 
was  entered  as  owner  in  respect  of  these  shares  in 
the  share  register  of  the  Company.  He  died  on  the 
6th  September  1839,  and  by  his  will  gave  the  whole  of 
his  real  and  personal  estate  to  his  wife,  and  appointed 
her  sole  executrix.  E.  Ouierston  accordingly  proved 
the  will,  and  subsequently  married  Robert  Taylor.  By 
a  settlement  executed  on  the  occasion  of  this  marriage, 
and  dated  the  23rd  March  1842,  various  shares,  in- 
cluding the  six  shares  in  the  North  of  England  Banking 
Company,  were  affected  to  be  assigned  and  transferred 
by  E,  Outerston  to  John  Hall  upon  certain  trusts  for 
her  separate  use. 

It  appeared  in  evidence  before  the  Master,  that  the 
probate  of  the  will  was  exhibited  to  the  Bank  on  the 
17th  December  1839,  and  that  «/•  Hall  represented  him- 
self as  the  trustee  under  the  will ;  that  there  was  also  a 
memorandum  in  the  share  ledger  book  of  the  Bank, 
dated  23rd  March,  but  without  any  year,  in  the  following 

terms. 
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terms,   **JohnHallf  26  Brandling  Place,  is  appointed        1849. 
trustee  by  deed  of  23rd  March,  and  invested  with  the     ^^^TT 

•'  Hx  pane 

entire  controul,"  this  entry  having  been  made  more  Hall. 
than  four  years  previously  to  December  1848.  It  also 
appeared  that,  though  no  communication  had  taken 
place  with  J.  Hall  at  the  time  when  the  entry  was 
made,  yet  that,  since  the  stoppage  of  the  bank,  which 
took  place  in  March  184*7,  «/•  Hall  had  informed  the 
cashier  that  Elizabeth  OtUerston,  previously  to  her 
second  marriage,  was  anxious  to  put  her  afiairs  into  the 
hands  of  a  trustee,  and  that,  with  his  consent,  a  deed 
was  prepared^  appointing  him  («/•  Hall)  trustee  of 
her  affairs.  It  further  appeared  that,  after  the  decease 
of  A.  Outerstonj  his  name  continued  to  be  returned 
as  the  owner  of  six  shares  in  the  list  of  names  re- 
quired to  be  half-yearly  returned  to  the  Stamp  Office 
until  Mardi  1841 ;  that  then  the  name  of  Elizabeth 
Ouierston  was  returned  until  April  1842;  then  the 
name  of  A^  Ouierston  in  December  1842 ;  and  that  after 
this  time  the  returns  down  to  the  7th  April  1848  were 
sometimes^  *^  A.  Outerston^s  executors,''  and  sometimes 
"  A.  Ouierston^  trustee; "  that  on  the  7th  April  1848,  the 
return  was,  ^'  Ouierston  Elizabeth,  executrix  of  Ouierston 
Andrew,  NexocastlCf  John  Hall  appointed  as  trustee 
to  Elizabeth  Ouierston ;^^  and  that  the  like  return  was 
made  on  the  19th  October  1848.  It  was  also  proved 
that  Jl  Hall  had  attended  meetings  of  the  Company^ 
and  that  the  first  dividends  which  became  due  after  A* 
Outerston^s  death  were  received  by  J.  Hall  on  behalf  of 
the  widow,  and  that  they  continued  to  be  received  by 
him  until  the  failure  of  the  bank;  that  the  dividend 
warrant  receipts  were  also  signed  in  various  ways,  some- 
times, "  for  Andrew  Ouierston' s  executors,  John  Hall" 
on  one  occasion,  ^'  for  the  executors  of  A.  Ouierston  and 
self,  John  Hall;  "  that  on  the  12th  September  1844,  the 
receipt  was,  ^^  John  Hall,  Elizabeth  Outersioris  trustee;'' 

Y  2  on 
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on  the  10th  March  18459  ^^P^^  P^o*  Eliz.  OutenUm, 
John  Hall;''  that  on  the  9th  Sejdember  1845,  the  re* 
ceipt  was,  <^  for  trustees  of  Mrs.  A.  OutenUm  and  self, 
John  Hall  s""  and,  on  the  15th  September  1846,  ^for 
Elizth.  Oulcrston  Ex.  of  the  late  Andw.  Outeislon^  John 
Hall.*'  By  the  affidavit  of  John  Hall,  which  was  not 
contradicted,  it  appeared  that  the  words,  ^^  Elizabeth 
Outerston's  trustee,"  in  the  dividend  warrant  of  the  12th 
September  1844,  were  not  written  with  his  knowledge 
or  consent,  or  in  his  presence ;  and  that  he  never  gave 
any  authority  to  any  person  to  write  those  words  upon 
any  dividend  warrant,  but,  on  the  contrary,  whenever 
he  received  such  dividends,  he  gave  the  clerk  of  the 
Company,  who  paid  the  same,  to  understand  that  he 
received  the  same  for  Elizabeth  Outerstan. 


Under  these  circumstances  the  Master,  at  the  instance 
of  the  Official  Manager,  inserted  the  name  of  John  Hall 
in  the  list  of  contributories  without  qualification ;  bat 
the  Vice-Chnncellor  Knight  Bruce,  by  the  order  above 
stated,  limited  his  liability  to  a  period  not  anterior  to 
the  date  of  the  settlement. 

From  this  decision  of  the  Vice-Chancellor,  both  J. 
Hall  and  the  Official  Manager  appealed;  the  latter 
desiring  an  absolute  affirmance  of  the  Master's  finding, 
and  J.  Hall  seeking  its  reversal  in  the  terms  of  the 
present  motion. 

The  following  clauses  of  the  Company's  deed  of  set* 
tiement  have  reference  to  the  question  raised  between 
the  parties. 


Clause  28.  The  husband  of  any  female  shareholder, 
or  the  executor,  administrator,  or  legatee  of  any  de- 
ceased shareholder,  or  the  assignee  of  any  bankrupt  or 
insolvent  debtor  possessed   of  shares,  shall  not  be  a 

member 
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member  of  the  Company  in  respect  of  such  shares  as        1 849. 
shall  be  vested  in  him  in  any  of  the  aforesaid  capacities     ^^^^^ 
respectively ;  but  such  assignee  of  a  bankrupt  or  insol*        Hall« 
vent  debtor  shall  sell  and  dispose  of  such  shares  in 
manner  and  subject  to  the  provisions  hereinbefore  ex- 
pressed  and   contained  with   respect  to   the  sale  and 
transfer  of  shares ;  and  any  such  husband,  executor,  ad- 
ministrator, or  legatee  as  aforesaid  shall  be  at  liberty 
either  to  sell  and  dispose  of  the  shares  so  vested  in  him 
in  like  manner  and  subject  as  aforesaid;  or,  at  his  option, 
to  become  a  member  of  the  Company  in  respect  of  such 
shares,  on  complying  with  the  provisions  of  these  pre- 
sents as  next  hereinafter  expressed  in  that  behalf. 

Clause  29.  The  husband  of  any  female  shareholder, 
or  the  executor,  administrator,  or  legatee  of  a  deceased 
shareholder  who  shall  be  desirous  of  becoming  a  mem- 
ber of  the  Company  in  respect  of  the  shares  vested  in 
him  in  any  of  such  capacities  respectively,  shall  give 
notice  in  writing  at  the  banking  house  of  the  Company 
in  Newcastlc'^pon'Tyne  of  such  his  desire,  in  which 
notice  shall  be  expressed  the  name  and  place  of  abode 
of  the  person  giving  the  same,  and  the  name  of  the 
shareholder  in  whose  place  or  right  he  claims,  and  the 
number  of  shares  in  respect  whereof  he  is  desirous  of 
becoming  a  member;  whereupon,  and  upon  otherwise 
complying  with  the  provisions  of  the  deed  of  settle- 
ment, he  shall  be  admitted  and  become  a  member  of 
the  Company  in  respect  of  such  shares,  and  have  the 
same  transferred  into  his  name  accordingly,  and  shall 
be  personally  charged  with  the  duties  and  liabilities  in- 
cident to  the  ownership  of  the  same. 
Ik 

Clause  SO.  The  husband  of  any  female  shareholder, 
or  the  executor,  administrator,  or  legatee  of  any  de- 
ceased shareholder  who  shall  not  under  the  provision 

Y  S  lastly 
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1 849.       lastly  hereinbefore  contained,  elect  to  become  a  member 
F^^rie      ^^  ^^^  Company  in  respect  of  the  shares  vested  in  him 

Hall.  in  any  such  capacity,  and  also  the  assignee  of  any  bank- 
rupt or  insolvent  debtor  possessing  shares  shall  be  en- 
titled to  receive  any  dividend  which  shall  have  become 
due  on  the  shares  so  vested  in  him  in  any  such  capacity 
as  aforesaid  before  his  title  to  the  same  shares  accrued ; 
but  no  dividends  which  shall  become  due  on  the  same 
shares  after  his  title  shall  have  accrued,  shall  be  payable 
to  or  demandable  by  him,  but  shall,  till  some  person 
shall  have  become  a  member  of  the  Company  in  respect 
of  the  same  shares,  remain  in  suspense,  and  shall  not  be 
paid  till  the  transfer  thereof  shall  be  completed,  and  the 
new  holder  thereof  shall  claim  the  same ;  and  every  ' 
transfer  shall  carry  with  it  the  profits  and  interest,  and 
share  of  capital  and  surplus  or  guarantee  fund  in  re-i 
spect  of  the  shares  transferred,  so  as  to  close  all  the 
right  and  interest  of  the  party  or  parties  making  such 
transfer  in  respect  of  such  transferred  shares. 

Clause  32.  Every  person  to  whom  shares  shall  be 
transferred,  and  who  shall  not  then  be  a  member  of  the 
Company,  and  subject  to  the  provisions  of  the  deed  of 
settlement  in  respect  of  any  other  shares,  and  every 
person  who  being  the  husband  of  any  female  share- 
holder, or  the  executor,  administrator,  or  legatee  of  any 
deceased  shareholder  as  aforesaid,  shall,  by  notice  in 
writing  as  aforesaid,  signify  to  the  Directors  his  desire 
to  become  a  member  of  the  Company  in  respect  of  the 
shares  vested  in  him  in  such  capacity,  and  shall  not  at 
the  time  of  the  said  shares  becoming  vested  in  him  by 
the  means  aforesaid  be  a  member  of  the  Company,  and 
subject  as  last  aforesaid  in  respect  of  any  other  shares, 
shall,  as  to  all  duties,  obligations,  claims,  and  demands 
upon  or  against  him  in  respect  of  such  shares,  be  con^ 
sidered  a  member  of  the  Company  from  the  time  of 
the  same  shares  being  so  traosferred  to,  or  so  becoming 

vested 
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vested  in  htm  as  aforesaid;  but  as  to  all  profits,  rights,  1849. 

privilef^s,  benefits,  and  advantarres  to  arise  from  the  ^-^V*^^ 

same  shares,  no  such  person  shall  be  considered  as  a  Hall. 
member  in  respect  of  the  same  until  he  shall  have  e^Le* 
cuted  the  deed  of  settlement. 


Mr.  Matins  and  Mr.  HaUeti^  in  support  of  the  mo- 
tion of  J.  Hallf  contended,  that  «Z  HaU  could  never  he 
regarded  in  any  other  character  than  as  equitable  as* 
aignee  of  the  shares,  and  that,  as  his  name  had  not 
appeared  in  the  bank  returns  to  the  Stamp  Office  until 
after  the  failure  of  the  bank,  his  status  could  not  thereby 
be  altered ;  that  the  32nd  clause  of  the  Company's  deed 
of  settlement  quite  precluded  any  other  hypothesis. 
They  insisted  that  the  right  to  charge  J*  Hall  was  one 
which  must  be  tried  at  law ;  Armstrongs  Case  (a) ;  that 
the  cases  of  Ness  v.  Angas  (i),  and  Ness  v.  Amstrong  (c), 
shewed  that  at  law  there  was  in  fact  no  liability.  They 
further  contended,  that  the  original  liability  of  Mrs. 
Outerston  had  never  formally  been  got  rid  of;  Chartrei 
Case  {d)f  Ex  parte  Morgan,  {e) 

Mr.  Bacon  and  Mr.  Headlam^  contra^  admitted,  that, 
with  regard  to  J.  Hall^  the  strict  provisions  of  the  deed 
of  settlement  had  been  dispensed  with  in  respect  of  the 
receipt  of  dividends ;  but  they  urged  that  that  was  a  con- 
cession on  the  part  of  the  Company,  and  at  all  events 
could  not  avail  Jl  HaU  so  as  to  permit  him  now  to  set 
up  his  own  non-compliance  with  the  formalities  of  the 
deed ;  Bumes  v.  PennelL  (g)     lliey  contended,  that,  by 

the 

(a)  iDeG.i  S.  565,  p.571.  (d)  IDeG.^  S.  581. 
note  (a).  (e)  Ante,  p.  225. 

(b)  Before   the    Exchequer,  (g)  Before    the    House  of 
8th  May  1849.  Lords,  Juh  1849. 

(c)  Before   the    Exchequer, 
30th  A%  1849. 
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1849«        the  11  &  12  Vict  c.  45.  s.  49.,  the  books  of  the  Com- 
^T^'^'^T      pany  yirere  prima  Jade  evidence  of  a  shareholder's  lia- 
Hall.        bility ;  that  the  Company  having  notice  of  the  marriage 
'    settlement,  J.  Hall  was  from   the  time  of  such  notice 
constituted  a  shareholder,  and  that  this  fact,  coupled 
with  the  circumstance  of  his  receiving  the  dividends 
and  attending  the  meetings,  was  inconsistent  with  any 
other  character  than  that  of  shareholder.  They  referred 
also  to  the  32nd  clause  of  the  Company's  deed,  as  ex- 
pressly making  parties  in  the  situation  of  J.  Hall  mem- 
bers in  respect  of  liability,  but  not  as  to  profit. 

Without  calling  for  a  reply. 

The  Lord  Chancellor. 

From  what  passed  yesterday,  I  felt  perfectly  satisfied 
that  I  could  not,  with  any  certainty  of  doing  justice,  dis- 
pose of  this  case  upon  the  evidence  before  me,  and  I 
therefore  threw  out  for  the  consideration  of  the  Counsel 
for  the  OiBcial  Manager,  whether  he  would  or  would 
not  accept  an  ofier  which  I  was  disposed  to  make,  of 
giving  him  an  opportunity  of  proceeding  to  establish  his 
right,  if  he  could,  at  law.  This  offer  was  declined  m 
consequence,  as  it  would  appear,  of  the  decisions  which 
have  taken  place  in  the  courts  of  common  law ;  and  the 
question  therefore  now  is,  whether  I  am  to  hold  an  in- 
dividual liable  to  a  legal  demand  at  the  instance  of  a 
party,  who,  while  seeking  to  impose  that  legal  demand, 
admits  that  he  has  no  case  at  law.  The  case  is  thus 
reduced  to  a  simple  proposition,  and  what  I  have  to 
decide  is,  whether  the  Master  in  the  first  instance,  and 
afterwards  the  Vice-Chancellor  Knight  Bruce^  came  to  a 
right  conclusion,  in  deciding  that  Mr.  Hall  was  liable 
at  all,  the  only  difference  between  the  two  decisions 
being  as  to  the  period  from  which  the  liability  was  to 
commence. 

Now 
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Now  nothing  can  be  more  simple  than  the  factsi  and        1 849. 
nothing  appears  to  me  more  simple  than  the  law  as  ap-     ^'^P^'''^ 
plicable  to  the  facts.     A  lady  holding  some  shares,  as        Hali^. 
representing  her  former  husband,  being  about  to  marry 
again,  executes  a  deed,  professing  to  assign  those  shares 
to  a  trustee  for  herself.     She  did  not,  however,  actually 
transfer  these   shares,   though  it  has    been    assumed 
throughout  the  argument  that  there  was  such  transfer; 
and  it  is  now  sought  to  make  a  contributory,  and  per- 
sonally liable  to  all  the  debts  of  the  concern,  the  gentle- 
man who  came  forward  merely  to  protect  this  lady  by 
being  trustee  of  the  settlement.     Although  it  would  in- 
deed be  a  hard  case  that  a  party  interfering  merely  for 
the  benefit  of  a  married  woman,  who  is  in  possession  of 
shares  in  a  banking  company,  should  find  himself  in- 
volved in  all  the  liabilities  of  a  bankrupt  speculation,  yet 
if  the  law  is  such  as  to  throw  that  burthen  upon  him,  he 
must  endure  it.     It  cannot,  however,  but  be  a  matter  of 
extreme  anxiety  with  me,  before  I  impose  upon  an  indi- 
vidual  such  a  responsibility,  to  see  that  the  facts  of  the 
case  clearly  justify  me  in  so  doing.     No  one  can  doubt 
the  utility  of  the  Winding-up  Act ;  but  the  question  of 
liability  is  of  vital  importance  to  parties,  and  I  have  no 
more  right  to  deal  lightly  with  the  claim  against  an  al- 
leged contributory,  than  I  should  have,  in  trying  a  case 
at  Nisi  Prius,  to  tell  the  jury  to  find  a  verdict  for  the 
Plaintiff  before  the  case  was  proved  against  the  De- 
fendant.    What  I  have  now  to  do  is  nothin^r  more  or 
less  than  to  try  the  liability  of  this  party ;  I  must,  in 
effect,  decide  whether  there  is  any  thing  to  make  him 
legally  liable  to  the  creditors  of  the  concern ;  and,  for 
this  purpose,  whether  the  liability  arises  at  law  or  in 
equity  is  a  point  which  involves  no  material  distinction. 

I  will  now  state  in  a  few  words  what  there  is  in  the 
evidence  before  me  to  shew  that  Mr.  Hall  had  not  in  any 

•  manner 
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1849.        manner  made  himself  a  shareholder  iu  this  concern*     It 
.       appears  by  his  own  statement  (and  that  is  the  only  thing 

Hall.  I  can  rely  upon,  because  the  statement  on  the  other  side 
is  so  vague)  that  he  communicated  to  some  officer  of  the 
Company  the  fact  that  the  assignment  (of  which  there  is 
an  entry  in  the  book  by  some  officer  of  the  Company)i 
had  taken  place;  that  this  communication  was  not  made 
for  the  purpose  of  his  becoming  a  shareholder  in  the 
concern,  not  for  the  purpose  of  standing  in  the  place  of  a 
person  who  was  really  a  shareholder,  but  simply  for  the 
purpose  of  cautioning  the  Company  against  the  payment 
of  the  dividends  to  the  party  to  whom  they  might  other* 
wise  have  been  paid;  that  is  what  Mr.  Hall  states  was  the 
object  of  the  communication.  The  fact  of  this  verbal 
communication  was  sworn  to  by  one  of  the  clerks  of 
the  concern,  and  he  admits  that  Hall  did  make  it  for 
the  purpose  just  stated^  and  for  that  purpose  only.  From 
the  period  of  this  communication  Hall  received  the  divi* 
dends,  but  the  shares  were  never  transferred;  they 
continued  to  stand  in  the  name  of  the  original  owneri 
and  there  is  nothing  to  shew  that  HaU  received  tbeniy 
or  applied  for  them,  or  that  they  were  paid  to  him  in 
the  character  of  assignee  of  the  shares,  or  that  he  was 
entitled  to  the  shares  at  all.  Some  of  the  receipts  are 
on  behalf  of  the  personal  representative,  and  some  of 
them  are  by  procuration ;  some  are  in  terms  at  length 
for  the  personal  representative,  but  there  is  not  one  in 
which  he  purports  to  receive  the  dividends  in  bis  cha« 
racter  as  assignee,  or  as  owner  of  the  shares  except  in 
a  single  instance,  where,  after  the  signature  of  bit 
name  having  no  character  affixed  to  it,  there  is  written, 
not  by  himself,  but  by  some  other  person,  the  word 
*^  trustee  "  for  the  lady  who  is  the  party  holding  theoi* 
Now  he  denies  that  he  has  any  knowledge  of  this 
writing,  or  that  it  was  done  by  him;  and  upon  the 
face  of  it,  it  does  not  appear  that  there  is  any  thing 

to 
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to  lead  to  any  suspicion  that  it  was  done  by  him  or        1849. 
with  his  knoivledge ;  it  is  after  his  name,  and  merely     ^TlZ!^ 
for  the  purpose  of  describing   the  character  of  the        Hall. 
person  who  signed  the  receipt,  and  the  evidence,  also,  is 
that  it  was  done  by  a  clerk  of  the  Company.     Now  ex- 
cept the  facts,  to  which  I  have  adverted,  there  is  nothing 
whatever  to  connect  Mr.  Hall  with  the  Company,  or 
to  shew  that  he  ever  intended  to  become  a  member  of 
the  Company,  or  that  the  Company  ever  looked  upon 
him  as  being  a  person  who  had  become  a  member* 
The  Company's  deed  had  expressly  provided  for  the 
circumstances  in  which  Mr.  Hall  was  placed.     Iii  the 
case  of  an  assignment  it  provides  that,  if  the  party  having 
the  assignment  does  not  take  proper  steps  subsequently 
to  become  a  member  of  the  Company,  the  shares,  after 
six  months,  are  to  be  forfeited ;  and  so,  again,  if,  being 
an  assignee,  he  is  desirous  of  becoming  a  member  of  the 
Company  by  virtue  of  the  deed  of  assignment  of  the 
shares  to  him,  it  provides  the  means  of  his  bringing  it 
under  the  consideration  of  the  Directors,  whether  they 
will  receive  him  ns  a  member  of  the  Company  or  not. 
Now  neither  of  these  steps  are  taken  by  the  Company, 
or  by  the  individual  to  whom  the  shares  were  assigned ; 
but  the  transaction,  as  I  have  referred  to  it,  is  the  whole 
that  appears  to  have  taken  place. 

The  Master  says  that  Mr.  Hall  is  to  be  held  to  be 
a  contributory,  and  to  be  liable  to  contribute,  in  pro- 
portion to  the  shares  assigned,  to  all  the  debts  and 
liabilities  of  the  Company;  and  the  Vice-Chancellor 
Knight  Bruce  has  taken  in  substance  the  same  course. 
Now,  if  an  action  were  tried,  legally  raising  the  ques^ 
tion  of  the  liability  of  this  individual  as  a  shareholder  in 
this  concern,  or  his  liability  to  the  debts  and  obliga- 
tions of  the  Company,  would  there  be  the  least  chance 
(independently  of  all  technical  difficulties)  of  any  jury 

coming 
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1849.  coming  to  a  conclusion  that  he  was  liable*  I  should 
^^^^^^'^    not  say  so  much  as  to  the  probable  result  of  an  action, 

Hall.  were  it  not  that  the  evidence  before  me  is  the  only 
evidence  which  would  be  presented  to  the  jury.  I  un- 
derstand,  however,  that  the  opportunity  of  trying  such  an 
action  is  declined ;  and  if  I  am  to  deal  with  the  case,  I 
must  deal  with  it  upon  the  evidence,  and  make  such 
observations  as  strike  me  to  be  proper  to  guide  and 
regulate  the  conclusion  to  which  I  have  come.  If  an 
opportunity  is  still  desired  of  trying  the  case  at  law,  I 
will  not  bar  the  Official  Manager  by  the  refusal  already 
made. 

In  consequence  of  this  suggestion  of  the  Lord  Chan* 
cellor, 

Mr.  Bacorif  on  behalf  of  the  Official  Manager,  re- 
quested his  Lordship  to  allow  him  time  to  consider 
whether  he  should  accept  the  ofier. 

TTie  Lord  Chancellor  acceded  to  this  request, 
observing,  —  The  question  I  have  to  try  is,  whether 
Mr.  Hall  is  a  contributory,  his  name  being  entered  in  the 
list  of  contributories,  which  list,  after  a  certain  period,  is 
not  to  be  questioned.  If,  therefore,  I  affirm  the  order 
which  has  been  pronounced,  he  will  be  fixed  as  a  contri- 
butory to  all  the  liabilities  of  this  Company.  Now  the  act 
of  parliament,  which  I  cannot  go  out  of,  says,  ^*The  word 
*  contributory'  shall  include  every  member  of  a  Com- 
pany "  (which  Mr,  Hall  clearly  is  not),  "  and  also  every 
other  person  liable  to  contribute  to  the  payment  of  any 
of  the  debts,  liabilities,  or  losses  thereof,  whether  as 
heir,  devisee,  executor,  or  administrator  of  a  deceased 
member,  or  as  a  former  member  of  the  same,  or  as  heir, 
devisee,  executor,  or  administrator  of  a  former  member 
of  the  same  deceased  or  otherwise  howsoever.**  The 
question,  then,  which  I  have  to  inquire  into  is,  whether 

this 
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this  party  is  proved  before  me  to  be  liable,  independ-        1849. 
ently  of  this  Act,  to  contribute  to  the  losses  of  the  con-     TT^^V^ 

^        ^  '  Ex  parte 

cern.  The  evidence  before  me  does  not  shew  any  Hall. 
such  liability,  and  I  am,  therefore,  only  adopting  the 
ordinary  course  in  saying  that,  though  the  case  is  not 
proved  here,  I  will  afford  an  opportunity  of  establishing 
it  at  law,  if  any  legal  liability  exists.  How  this  is  to 
be  done  will  be  for  the  party  to  consider  who  asserts  the 
liability. 


Mr.  Bacon,  having  stated  the  willingness  of  his  client      Kov,  10. 
to  accept  the  offer  made  by  the  Lord  Chancellor,  of 
trying  the  question  at  law,  suggested  that  this  should 
be  done  by  means  of  an  issue. 

The  Lord  Chancellor,  however,  directed  the  mo- 
tion to  stand  over,  with  liberty  for  the  Official  Manager 
to  take  such  proceedings  at  law  as  he  should  be  advised, 
and  that  in  the  mean  time  no  call  should  be  enforced 
against  J.  HaU,  (a) 

(a)  Under  the  circumstances  Master's  decision,  and  to  vary 
above  stated,  the  motion  of  the  the  Vice-Chancellor'Sy  was  not 
Official  Manager  to  affirm  the     proceeded  with. 


GOODALE  V.  GAWTHORN.  kov.  9. 10. 

TN  this  case  there  were  two  suits,  both  of  them  in-  On  a  refer- 
"^stituted  on  behalf  of  the  same  infant.     The  bill  in  jj^te^as^o 

the  first  suit  was  filed,  in  November  1818,  in  the  Vice-  which  of  two 

^,  ,,       suits  insti- 

Lnanceilor  tuted  on  be- 
half of  an 

infant  was  most  for  his  benefit :  Held,  that  it  was  competent  for  the  Plaintiff  in 

either  suit  to  amend  his  bill,  and  that  such  amendment  did  not  prevent  the  Master 

proceeding  with  the  reference. 
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1849.  Chancellor  Knight  Bruct^H  Court  by  Jobn  Dearhve^  as 

^!^^^^"^^  next  friend;  and  the  second,  in  December  1848,  in  the 

t>.  Vice-Chancellor  of  England*8  Court,  by  Jane  MosSf  as 

Gawthorn.  next  friend. 

On  the  19th  December  1848,  the  usual  order  was 
obtained  from  the  Vice-Chancellor  of  England  in  both 
causes,  referring  it  to  the  Master  to  ascertain  which 
suit  was  most  for  the  infant's  benefit ;  and  on  the  same 
day  a  decree  was  made  by  the  Vice-Chancellor  Knight 
Bruce  in  the  first  suit,  on  the  understanding,  however, 
that  the  decree  was  not  to  prejudice  the  inquiry. 

During  the  pendency  of  the  reference,  and  on  the 
6th  January  1849,  a  demurrer  was  put  in  to  the  second 
bill ;  and  this  demurrer  having  been  submitted  to, 
and  the  bill  substantially  amended,  the  Master,  on  the 
i27th  January  1849,  certified  that  he  could  not  proceed 
iinder  the  order  of  reference  without  a  further  order  of 
the  Court  The  Plaintiff  in  the  second  suit  then  pre* 
sented  a  petition  to  the  Vice-Chancellor  of  England  in 
both  causes,  praying  a  direction  that  the  Master  should 
proceed  with  the  reference;  and  the  Vice-ChanceUor 
o^  England  hsyitigy  on  the  %StA  February  \%4i9y  made 
the  order  as  prayed,  but  reserving  the  question  of  costs, 
the  Plaintiff  in  the  first  suit  now  appealed  from  that 
order. 

Mr.  Rott  and  Mr.  SehoyUy  in  support  of  the  appeal. 
The  petition  to  the  Vice-Chancellor  of  England  was 
erroneously  presented  in  both  causes,  one  of  which  was 
attached  to  another  Court ;  and  it  was  not  competent 
for  the  Petitioner  to  make  a  special  application  to 
either  Court  in  the  two  suits  without  the  leave  of  the 
Lord  Chancellor  (5th  Order  of  the  11th  November 
1841).     The  order  of  the  Vice-Chancellor  cannot  be 
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treated  as  an  order  of  course,  l)eing  made  after  decree ; 
Taylor  \.  Oldham  (a) ;  and,  not  being  an  order  of  course, 
the  Petitioner  has  miscarried,  in  applying  to  the  Vice- 
Chancellor.  The  Master  was  right  in  his  refusal  to 
proceed,  because  one  of  the  bills  to  which  the  reference 
applies  had  virtually  ceased  to  exist,  and,  therefore, 
the  order  ceased  to  be  applicable.  They  referred  also 
to  While  V.  Johnson,  (i) 


1849. 


GOODALV 

V. 

Gawthorn. 


Mr.  BelheU  and  Mr.  Webster^  contra.  All  parties  at 
the  time  the  decree  was  obtained  were  aware  of  the 
order  of  reference,  which  it  was  understood  was  not  to 
be  affected  by  the  decree.  The  objections,  if  any,  are 
of  the  most  technical  nature,  but,  in  the  case  of  infants, 
the  Court  is  in  the  habit  of  disregarding  form  in  order 
better  to  protect  their  interests ;  Stapilton  v.  Stapillon  (c). 
The  second  order  of  the  Vice-chancellor  of  England  was 
not  a  new  order ;  it  grew  out  of  the  order  of  reference ; 
and  the  5th  Order  of  11th  November  1841  has  no  ap- 
plication to  orders  of  course.  The  effect  of  the  reference 
is,  to  enable  the  Master  to  report  specially,  and  to  sug- 
gest improvements  in  the  frame  of  either  suit ;  Da  Costa 
V.  Da  Costa  (rf),  Sullivan  v.  Sullivan  {e).  The  word  bill 
includes  an  amended  bill ;   JVatson  v.  Life,  {g) 


Mr.  Roll  in  reply.  The  reference  to  the  Master 
could  never  be  intended  to  include  an  amendment 
which  was  not  even  contemplated  at  the  date  of  the 
reference,  and  must  be  held  to  relate  to  the  bills  as 
they  then  stood.  The  Vice-Chancellor  of  England  was 
clearly  wrong  in  reserving  the  question  of  costs,  which 
may  thus  ultimately  fall  on  the  infant's  estate. 


(a)  Jacobs  527. 
(6)  9  PhU.  689. 
(c)  1  Alk,  2. 


{d)  3  P.  W,  140. 
\e)  2  Mer,  40. 
(g)  Ante,  p.  104. 


The 
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1849. 


GOODALB 
V. 


The  Lord  Chancellor. 


This  case  raises  a  point  of  pure  technicality  in  a 
Gawthorn.    "^*'^^r  relating  to  the  interest  of  an  infant ;  and  of  all 
Nov,  10.       the  cases  that  can  come  before  the  Court,  this  is  one 
to  which  the  Court  is  least  disposed  to  listen. 


As  a  protection  to  the  infant,  two  suits  are  filed,  and 
it  is  alleged  that  they  are  both  for  the  same  purpose. 
In  such  a  case  the  practice  of  the  Court  is  to  send  it 
to  the  Master  to  inquire  whether  they  are  for  the  same 
purpose;  and  if  they  are,  then  to  select  which  of  the 
two  shall  go  on,  in  order  that  the  infant's   property 
may  not  be  wasted  by  a  double  litigation  having  one  ob- 
ject in  view.     No  question  appears  to  be  made  as  to 
the  regularity  of  the  original  order  of  reference;  be- 
cause, although  it  was  not  served  till  after  the  decree, 
what  passed   at  the  time  before  the  Vice-Chancellor 
Knight  Bnice  precludes  the  parties  from  making  any 
objection.     I  consider,  therefore,  that  there  was  a  per- 
fectly regular  order  of  reference  to  the  Master  to  in- 
quire  which   of   the  two  suits  should    proceed;  the 
preliminary  inquiry  being,   whether  they  are   for  the 
same  purpose.     If  they  are  not  for  the  same  purpose, 
then  the  Court  does  not  interfere,  and  the  parties  go 
on  at  their  own  risk.     After  that  reference  was  made, 
the  next  friend  of  the  infant  in  one  suit  amended  the 
bill,  and  the  Master  thereupon  declined  to  make  a  cer- 
tificate or  report  on  the  subject,  saying,  that,  under  the 
circumstances,  there  being  a  demurrer  and  an  amend- 
ment, he  was  not  at  liberty  to  go  on.     Now,  the  first 
question  is,  whether  that  is  correct,  —  whether  a  party 
thus  amending  his  bill  necessarily  withdraws  from  the 
Master  the  inquiry  which  the  Court  has  directed  in 
both  sufts.     I  am  very  clearly  of  opinion  that  he  does 
not.    The  object  of  the  reference  is  to  know  which  of 

the 
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the  two  suits  is  to  go  on,  and  in  the  inquiry  whether  they 
are  for  the  same  purposes,  the  bill  is  only  referred  to  as 
evidence  of  the  object  of  the  suit.  Tiie  bill  contains  a 
statement  of  the  case  made  on  behalf  of  the  infant,  and 
whether  that  statement  is  contained  in  the  original  bill 
or  in  the  amended  bill,  still  it  remains  the  bill  on 
which  that  particular  suit  is  to  depend,  and  the  Master 
has  to  look  into  it  to  see  what  the  next  friend  has  alleged 
in  that  suit  on  behalf  of  the  infant,  and  it  would  be 
a  most  extraordinary  thing  that  amending  the  bill 
should  stay  the  proceedings  in  the  cause.  It  haSf 
however,  been  matter  of  inquiry  elsewhere,  and  the 
answer,  as  of  course  it  would  be,  has  been  that  it 
does  not  stay  the  proceedings  in  the  cause*  If  it  were 
otherwise,  it  would  be  staying  proceedings  by  amend- 
ment; and  in  many  cases  you  cannot  go  on  a  step 
without  amendment*  A  question,  for  instance,  is  raised 
by  demurrer  shewing  a  defect  for  want  of  parties ;  and 
there  is  a  reference  to  ascertain  parties.  In  this  case 
the  reference  is  a  stay  of  proceedings,  and  you  cannot 
get  rid  of  the  objection,  except  by  amendment ;  but 
according  to  the  doctrine  contended  for,  you  would 
not  be  at  liberty  to  amend.  I  think,  therefore,  that  the 
Master  has  fallen  into  an  error  in  considering  the  matter 
of  amendment  on  the  demurrer  as  ousting  him  of  his 
jurisdiction  under  the  order. 


1849. 


OOODALB 
V. 

Oawthorn. 


An  objection  has^  however^  been  made  that,  al- 
though it  was  quite  regular  for  the  Vice-Chancellor 
to  make  the  original  order  (for  that  is  not  dis- 
puted) yet  it  was  irregular  for  him  to  direct  the 
Master  to  proceed  with  that  order.  The  Master, 
having  declined  to  go  on  without  the  direction  of  the 
Court,  the  application  to  the  Vice-Chancellor  was 
merely  asking  the  opinion  of  the  Court  as  to  whether 
the  Master  was  right.     This  application  could  not  have 

Vol.  I.  Z  been 
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been  mode  to  the  Vice-chancellor  Knight  Bruce^  be- 
cause he  did  not  make  the  original  order ;  and  it  ap- 
pears to  me  there  was  no  other  way  of  removing  the 
Master's  difficulty  than  by  going^to  the  Vice-Chancellori 
who  made  the  order,  and  who  was  the  best  judge  of 
his  own  order.  As  to  its  being  an  order  of  course  on 
which  the  judge  who  made  the  order,  is  asked  to  say, 
whether  the  Master  was  right  in  not  proceeding  with 
that  order,  I  cannot  think  there  is  any  thing  in  the  ob- 
jection. The  order,  therefore,  which  the  Vice-Chan- 
cellor has  .made,  directing  the  Master  to  proceed  with 
the  reference,  is  correct. 

Application  refused  with  costs. 


JVbr.  10. 12.    In  the  Matter  of  The  SHREWSBURY  GRAMMAR 

SCHOOL, 


AND 


In  the  Matter  of  the  Act  52  Geo.  3.  c.  101. 


Where  the       HPHIS  was  a  petition  presented  under  Sir  S.  Romiliys 

d^riw^wCTe  ^^^  '^y  ^^^  Governors  and  Trustees  of  the  Shrews- 

possessed  of  bwy  Grammar  School.  The  Vice-Chancellor  of  Etig' 
ference  to  the   h^^f  under  the  circumstances  hereafter  mentioned,  dis- 

application  of  missed 

which  there 

were  either  no  specific  directions,  or  which,  for  some  reason  or  other  it  appeared, 
could  not  be  advantageously  apphed  in  the  execution  of  existing  trusts:  Held, 
that  the  Court  had  jurisdiction  to  entertain  an  application  under  Sir  SammH 
RoniUlys  Act,  52  G.  3.  c.  101.,  for  a  reference  to  the  Master  to  approve  of  a 
scheme,  including  the  question  whether  it  would  be  beneficial  or  not  to  obtain  an 
Act  of  Parliament  in  respect  of  matters  with  which  the  Court  had  no  jurisdiction 
to  interfere. 

Terms  upon  which,  in  cases  of  this  kind,  the  Court  allows  the  attendance  of 
parties  before  the  Master.) 
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missed  the  petition;  and  the  matter  now  came  on  by        1849. 
way  of  appealf  before  the  Lord  Chancellor.  ^^n^^ 

Sbrbwsbubt 
The  school  was  founded  in  1563,  by  King  Edmrd  ^hool.* 
VI.,  who  granted  for  its  support  revenues  and  heredita- 
ments near  the  town  of  Shrewsbuty^  and  empowered  the 
corporation  of  Shrewsbury  to  make  laws  for  its  govern- 
ment, widi  the  advice  of  the  Bishop  of  Ldchfield.  Queen 
Elizabeth^  in  the  13th  year  of  her  reign,  granted  to  the 
corporation  the  rectorial  tithes  and  vicarage  of  Chirbury^ 
and  certain  rectorial  tithes  of  the  dissolved  college  of 
Si.  Mary^  and  of  other  districts  near  the  town,  in  trust 
for  the  advancement  of  the  school ;  and  the  corporation 
<:ovenanted  to  employ  the  revenues  so  granted  in  the 
manner  directed  by  her  said  letters  patent,  or  to  be 
directed  by  Mr.  jishtan  the  then  roaster,  and  to  obey 
Bucb  orders  as  Mr.  Ashtan  should  make  respecting  the 
appointment  and  payment  of  the  minister  of  Si.  Marjf%. 
Mr.  Ashton  made  his  ordinances  in  the  20th  Elizabelhf 
imd  the  corporation  made  their  ordinances  at  the  same 
time  under  the  power  given  them  by  Edvoard  VI.  By  an 
Act  passed  in  the  38  Geo.  3.  c.  68.,  all  these  ordinances 
were  repealed  except  those  relating  to  certain  exhibi- 
tions at  S/.  John*s  College^  Cambridge,  and  the  posses- 
sions of  the  school  were  vested  in  thirteen  governors  or 
trustees,  the  mayor  of  Shrewsbury  for  the  time  being 
being  one.  The  Act  contained  specific  provisions  with 
reference  to  the  management  of  the  property  and  of  the 
school. 

The  2Srd  section  of  the  Act  was  as  follows :  — 

^^  And  be  it  further  enacted,  that  it  shall  and  may  be 
lawful  to  and  for  the  governors  and  trustees  of  the  said 
school,  and  their  successors,  or  any  five  of  them,  by  and 
with  the  consent  and  approbation  of  the  Lord  Bishop 
of  Lichfield  and  Caoentry  for  the  time  being,  from  time 

Z  2  to 
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1849.  to  time  to  make  fit  and  wholesome  statutes  and  ordi- 
^^^""^"^  nances  in  writing  touching  and  concerning  the  ordering 
Shrewsbury  &ud  directing  of  the  head  master,  second  master,  ushers 
^aooL^  and  scholars  of  the  said  school  for  the  time  being,  and 
also  touching  and  concerning  the  stipends  and  salaries 
of  the  said  head  master,  second  master,  and  ushers  to 
be  appointed  to  the  same  school,  and  the  ordering  and 
governing,  preservation  and  disposition  of  the  estates, 
rents,  monies,  and  revenues,  and. sustaining  of  the  same 
school,  and  touching  and  concerning  all  other  matters 
whatsoever  relating  thereto  not  otherwise  regulated  and 
provided  for  by  this  act;  all  which  statutes  and  ordi* 
nances  shall  be  binding  to  and  upon  and  observed  by 
all  persons :  Provided  always,  that  the  said  governors 
and  trustees  shall  not  make  or  enact  any  statutes  or 
ordinances  which  may  in  any  way  tend  to  alter  or  defeat 
the  original  institution  of  the  said  school  as  a  free 
grammar  school  as  aforesaid.'' 

The  24th  section  provided  for  the  case  of  a  surplus 
revenue  in  the  following  terms :  •— 

*'  And  be  it  further  enacted,  that  the  surplus  of  the 
said  estates  and  revenue  of  the  said  school  which  shall 
remain  over  and  above  the  different  payments,  charges, 
expenses,  matters  and  things  before  directed  and  au« 
thorized  to  be  made  and  done,  shall  be  by  the  said 
governors  and  trustees  applied  and  appropriated  towards 
the  founding,  creating,  and  maintaining  one  or  more 
exhibition  or  exhibitions  in  either  of  the  said  Univer^ 
sides  of  Oxford  and  Cambridge^  as  the  said  governors 
and  trustees  and  the  said  Lord  Bishop  of  Lichfield  and 
Corotntry  for  the  time  being  shall  think  fit  for  such 
scholars  as  shall  have  been  educated  and  brought  up  in 
the  said  free  grammar  school  of  the  description  herdn- 
after  mentioned ;  and  such  surplus  shall,  when  and  as 
often  as  the  same  shall  amount  to  100/1  or  upwards^,  be 

laid 
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laid  out  in  the  purchase  of  lands,  tenementSi  and  here-*        1849. 
ditaments,  or  in  the  purchase  of  stock  in  any  of  the     ^'^^'^"^^ 
different  funds  created  by  any  act  or  acts  of  parliament,   Srrbwsburt 
.r  to  ™ch  «her  ..,  o,  m.™.,  „  .h.  »d  governor,     ^ir' 
and  trustees,  and  the  said  Lord  Bishop  of  Lichfield  and 
Caoeniry  for  the  time  being  shall  think  best;  and  the 
rents  and  produce  of  the  said  lands,  tenements,  and 
hereditaments,  and  the  interest  of  the  said  stock  so  to 
be  purchased  as  aforesaid  shall  be  also  applied  and  ap« 
propriated  to  the  aforesaid  purpose,  and  shall  as  often 
as,  and  when  the  same  shall  amount  to  the  sum  of 
100/.,  be  also  laid  out  in  the  same  manner  as  before,  in 
addition  to  the  said  other  principal  sum  or  sums  of 
100/.,  and  so  iotiez  quoties^  until  the  yearly  rents  pro- 
duce, or  interest  of  the  said  different  sums  so  joined  and 
added  as  aforesaid,  shall  amount  to  such  sum  as  shall 
be  sufficient  in  the  judgment  of  the  said  governors  and 
trustees,'  and  the  said  Lord  Bbhop  of  Lichfield  and 
Coventry  for  the  time  being,  to  support  and  maintain 
one  exhibitioner  in  either  of  the  Universities  as  afore- 
said ;  and  after  the  founding  and  creating  of  one  such 
exhibition,  then  the  said  surplus  shall  in  like  manner  be 
applied  and  appropriated  towards  the  founding  another 
such  exhibition,  and  so  toties  quolieSf  unless  the  said 
governors  and  trustees,  and  the  said  Lord  Bishop  for 
the  time  being,  shall  at  any  future  period  see  just  and 
meet  occasion  to  increase   or   add  to  the   salaries  or 
stipends  of  the  then  scholars  or  exhibitioners,  or  any  or 
either  of  them ;  or  if  they  shall  see  just  and  meet  occa- 
sion at  any  time  to  add  to  or  augment  the  stipends  and 
salaries  of  the  said  vicar  of  Chirbury  and  curates  of  SL 
Jdari/sj  and  of  Astley  and  Clivey  or  any  or  either  of  them^ 
then  and  in  such  case  or  cases  it  shall  and  may  be 
lawful  for  the  said  governors  and  trustees,  by  and  with 
the  consent  of  the  Lord  Bishop  of  Lichfield  and  Caoentry 
for  the  time  being,  to  apply  such  surplus  money,  or  any 
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1849*       part  thereof,  to  such  purposes  and  in  such  ways  and 

*'^JV^     means  as  to  the  said  governors  and  trustees,  and  the  said 

SHftivrsBURT  Lord  Bishop  oi  Lichfield  and  Coventry  for  the  time  being, 

fij  A  if  if  A  tt. 

SoBooL.  ^^^^^  ^^^^  ^^^  *  Provided  always,  that  no  such  exhibi- 
tion shall  endure  for  any  greater  length  of  time  than 
five  years,  and  that  the  same  shall  at  the  expiration  of 
such  time  cease  and  determine,  and  be  no  longer  paid  to 
any  such  exhibitioner,  and  a  new  election  shall  be  had 
of  some  other  exhibitioner  in  manner  hereinafter  men- 
tioned." 

The  25th  section  specified  the  qualifications  of  ex- 
hibitioners, the  election  of  such  exhibitioners  being 
thereby  vested  in  the  governors. 

The  trustees  of  the  school  having  an  available  surpluSf 
beyond  the  probable  payments,  of  about  500/.  a  year, 
became  desirous  of  considering  the  best  mode  in  which 
that  surplus  could  be  applied  for  the  benefit  of  the 
foundation ;  and  a  scheme  was  prepared  on  the  part  of 
the  trustees,  with  the  view  of  submitting  the  same  to  the 
consideration  of  the  Master,  upon  obtaining  the  sanc- 
tion of  the  Court  to  a  reference  for  that  purpose.  This 
scheme  embraced  not  only  the  mode  of  applying  the 
surplus,  but  also  certain  alterations  in  the  general  ma- 
nagement of  the  school,  no  way  however  inconsistent 
with  its  original  constitution. 

Under  these  circumstances,  a  petition  was  presented 
under  Sir  S.  Bomtlh/s  Act  by  the  parties  above 
named,  giving  a  history  of  the  school,  stating  the  fact 
of  the  surplus,  and  setting  forth  the  details  of  the 
proposed  scheme,  and  praying  to  the  efiect  that  a 
proper  scheme  or  schemes  might  be  settled  under 
the  direction  of  the  Court  for  the  future  manage* 
ment  of  the  school,  and  of  the  education  tb  be  given 
therein,  and  especially  with  reference  to  the  matters 

mentioned 
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mentioned  in  the  petition,  and  for  the  management  of       1849. 
the  estates  vested  in  the  trustees  and  governors,  and  for         jnre 
the  application  of  the  rents  and  profits  thereof  for  the    Sh«bw8burt 
promotion  of  the  purposes  for  which  the  said  estates       School. 
were  given,  regard  being  had  to  the  matters  in  the 
petition  mentioned,  and  in  particular  to  the  directions 
respecting  the  right  of  admission  to  free  education  in 
the  said  school,  and  the  qualifications  for  candidates  for 
the  exhibitions,  and  for  presentation  to  the  vicarage  of 
Chirbury^  and  the  curacies  respectively;   and  that  it 
might  be  considered  whether  such  qualification  ought 
to  be  in  any  manner  varied,  and  if  so,  that  such  varia- 
tion might  form  part  of  such  scheme,  and  that  it  might 
be  considered  whether  such  additions  as  in  the  petition 
mentioned,  or  any  other  additions  to  the  education  in 
the  said  school  should  be  made,  and  whether  such  new 
and  additional  school  or  schools  as  in  the  petition  men- 
tioned was  or  were  fit  and  proper  to  be  made ;  and  if 
so,  that  proper  directions  for  making  and  maintaining 
the  same  might  be  given,  and  the  regulation  for  the 
aanie  might  be  included  in  and  duly  provided  for  by 
such  scheme,  and  be  sanctioned  by  the  Court,  and  that 
it  might  be  considered  whether  such  additions  as  in  the 
petition  mentioned,  or  any  and  what  addition  to  the 
endowment  of  the  vicarages  and  curacies  therein  men- 
tioned, or  any  or  either  of  them  should  be  made,  and  if 
so,  that  directions  might  be  given  for  the  same,  and  the 
nature  and  amount  thereof  to  be  settled  accordingly; 
and  that  the  Petitioners  might  be  at  liberty  to  subscribe 
from  the  trust  funds  such  annual  or  other  sum  or  sums 
as  the  Court  might  approve  of  towards  the  support  of 
schools  established,  or  to  be  established  in  connection 
with  the  Church  in  the  several  parishes  and  places  in 
the  petition  mentioned ;  and  that  the  Petitioners  might 
be  at  liberty  to  make  such  improvements  as  in  the  peti- 
tion mentioned  in  the  library  and  buildings,  and  to 
provide  priases  from  time  to  time,  and  that  they  might 

Z  4  be 


3S0  CASES  IN  CHANCERY. 

1849*  be  at  liberty  to  propose  one  or  more  proper  scheme  or 
^j^j^  schemes  for  the  said  several  purposes ;  and  that  a  cer- 
SiiRBwsBnRY  tain  house  and  lands  in  the  petition  mentioned  might 
School.  ^  ^^^^'  ^°^  ^^®  monies  arising  from  the  sale  applied  as 
in  the  petition  mentioned ;  and,  if  necessary,  that  the 
Petitioners  might  be  at  liberty  to  apply  to  parliament 
for  power  to  carry  into  efiect  the  purposes  in  the  peti- 
tion mentioned ;  and  that  the  Lord  Bishop  of  Lid^fidd, 
the  Master  and  Fellows  of  Si.  JohCs  College^  Cambridge^ 
the  mayor,  aldermen,  and  burgesses  of  ShrewAurjf^  and 
the  vicar  of  Chirbtiry^  and  the  curates  in  the  p^tioo 
named,  and  the  head  master  of  the  said  school  migbt 
respectively  be  at  liberty,  if  they  pleased^  to  'aliteiid  at 
the  settling  of  such  scheme,  and  to  propoae  audi  scheme 
or  schemes  for  the  said  purposes,  or  any  of  thenis  as 
they  respectively  might  deem  fit. 

The  petition  came  on  before  the  Vice-Chanoellor  of 
England  on  the  SOth  and  Slst  March  and  7th  JKzy 
1849,  when  his  Honor  dismissed  the  petition,  oorisider* 
irig  that  the  object  of  the  petition  was  not  to  obtain  a 
direction  to  guide  the  trustees  in  the  exercise  of  a  dis- 
cretionary power  conferred  upon  them  by  the  act  of  the 
38  Geo.  3.,  but  for  the  purpose  of  effecting  an  alter- 
ation or  variation  of  the  subsisting  trusts ;  and  that  such 
ah  object  did  not  fall  within  the  authority  given  to  the 
Court  under  Sir  S.  Hamtlb/s  AcL  In  consequence  of 
this  decision,  the  case  was  brought  before  the  Lord 
Chancellor  as  above  stated. 

l*he  SoUcitoT'General  and  Mr.  Kemfon^  in  support  of 
the  petition. 

Mr.  Wood  and  Mr.  Wickens^  for  the  Head  Master  of 
the  school,  submitted  that  the  Court  had  no  authority 
under  Sir  S.  Romillj/s  Act  to  deal  with  the  subject- 
matter  of  the  present  petition,  and  insisted  that  at  all 

events 
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events  die  application  was  unnecessary,  inasmuch  as  the  ]  84-9. 

trustees  had  authority  under  the  act  of  the  38  Geo.  3.  ^"^^^^^ 

to  apply  the  funds  in  a  manner,  the  propriety  of  which  Shrewsburt 

could  Kdmit  of  no  reasonable  doubt.     They  referred  to  ^^'"'^* 
The  Attomey^General  v.  The  Earl  of  Devon,  {a) 

Mr.  RoUf  for  the  Corporation  of  S/irewsbury^  sup- 
ported the  prayer  of  the  petition. 

Mr.  Sluari  appeared  for  the  Bishop  of  Lichfield  and 
Coventry. 

Mr.  Bacon  and  Mr.  Glasse  on  the  part  of  Si,  John^s 
College^  Cambridge^  supported  the  view  of  the  Head 
Master. 


The  Salicilor^General^  in  rcplyt  contended,  that  a  clear 
case  was  shewn  for  the  interference  of  the  Court;  and 
that  although  to  a  certain  extent  the  trustees  were  in- 
vested with  very  large  powers,  yet  that  they  were  en« 
titled  to  obtain  the  direction  of  the  Court  in  reference 
to  the'  exercise  of  those  powers. 

The  Lord  Chancellor,  having  inquired,  whether 
there  were  any  ciases  cited  before  the  Vice  Chancellor, 
to  shew  that  under  Sir  S.  Bomilli/s  Act  the  Court  had 
no  jurisdiction,  and  having  received  an  answer  in  the 
negative,  proceeded  as  follows  —  I  am  quite  satisfied 
that  this  Court  has  jurisdiction  in  the  present  case,  and 
that  the  words  of  the  Act  are  equivalent  to  this,  that, 
whenever  it  occurs  that  the  assistance  of  the  Court 
is  required  in  the  administration  of  charity  funds,  there 
a  jurisdiction  is  given.  The  question  comes  then  to 
this ;  is  this  or  not  a  case  in  which  the  assistance  of  the 
Court  is  required  by  the  trustees  in  the  administration 

of 

(a)  IdiSfm.  193. 
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1849.        of  the  charity  funds?    There  are  charity  fands  in  Che 
^^'^^      hands  of  the  trustees  which  were  not  contemplated  by 
Sbrbwsburt   the  author  of  the  gift,  because  there  are  accutnula* 
^hool'^     tions  which  have  arisen  from  the  income  exceeding  the 
objects  to  which  it  was  directed  to  be  applied.    The 
trustees  say  that  they  have  funds  which  they  admit  to  be 
charitable  funds,  and  that  they  do  not  know  precisely 
the  mode  in  which  they  ought  to  be  applied.     If  that 
were  all,  and  there  were  no  particular  act  of  parliament, 
affecting  the  trust,  it  would  be  the  ordinary  caie  in 
which,  since  the  passing  of  Sir  Samuel  BomU^u  v^fj 
useful  act,  parties   come  to  ask  the  direction  of  this 
Court  what  they  are  to  do  with  funds,  with  respect 
to  which  there  are  either  no  specific  directions  aa  to  the 
trusts  to   be  executed,  or  which  for  some  reaion  or 
other  cannot  be  properly  and  advantageously  applied 
in  execution  of  those  trusts.    It  is  said,  however,  that  the 
act  of  the  38  Geo.  3.  interposes,  and,  in  point  of  fkct,  in- 
dicates the  scale  and  rule  which  the  trustees  are  to  follow. 

Now  I  have  looked  into  this  act  of  Parliament  for 
that  purpose,  and  cannot  find  that  it  at  dl  provides  for 
all  the  circumstances  which  have  occurred,  and  which 
are  now  brought  forward  here,  and  which  were  not  at 
all  contemplated  at  the  time  when  the  act  of  parlia* 
ment  was  passed.  Many  of  the  things  which  are  now 
asked,  might  require  to  be  authorised  by  parliamentary 
authority;  and  others  have  arisen  in  the  administration 
of  the  trust  and  are  not  at  all  contemplated  by  the  act 
of  parliament ;  which,  therefore,  does  not  lay  down  any 
rule  by  which  the  discretion  of  the  trustees  can  be 
now  exercised.  I  have,  then,  no  hesitation  in  coming 
to  the  conclusion,  that  what  is  now  asked  properly 
brings  the  case  within  the  meaning  of  Sir  &  Romillj^s 
Act,  and  that  it  is  a  case  in  which  the  assistance  of  the 
Court  is  required  for  the  administration  of  the  charity 
funds. 

With 


CASES  IN  CHANCERY.  SSd 

With  regard  to  the  act  of  parliament  referred  to  in  1849. 
the  prayer  of  the  petition  or  such  matters  as  may  require  f^re 
the  authority  of  parliament  to  alter,  it  is  of  constant  OC'-    Shbbwsbury 

£i^  A  MM  AWL 

currence  that  the  Court  is  asked  to  inquire  whether  an  School. 
act  of  parliament  shall  be  applied  for.  If  it  is  in  regard 
to  such  a  matter  as  this  Court  has  no  jurisdiction  to 
alter,  or  which  Is  already  provided  for  by  act  of  parlia« 
ment,  it  is  obvious  it  requires  the  authority  of  parlia- 
ment in  such  cases  to  enable  the  trustees  to  depart  from 
that  which  is  their  prescribed  duty,  according  to  the 
rule  existing.  It  is  a  matter  of  ordinary  practice  for 
this  Court  to  inquire  first,  whether  it  is  right  or  wrong, 
that  is,  whether  it  is  for  the  interest  of  the  charity  or 
not,  for  parliament  to  interfere.  As  far  as  the  House 
of  Lords  is  concerned,  I  know  it  never  permits  any 
interference  with  a  charity  fund,  without  the  previous 
sanction  of  this  Court.  It  has  often  happened  since  I 
have  held  the  seals,  that  Committees  of  the  House  of 
Lords  have  very  properly  suspended  bills,  having  for 
their  object  to  deal  with  charity  property,  until  the 
matter  had  been  brought  before  the  Court  of  Chancery, 
in  order  to  know  what  direction  this  Court  thought 
proper  to  make,  the  House  of  Lords  not  professing  to 
exercise  the  jurisdiction  of  the  Court  of  Chancery,  but 
only  to  carry  into  eifect  that  which  the  Court  thinks 
right  to  be  done  in  furtherance  of  the  objects  of  the 
charity.  The  Vice-Chancellor  appears  to  have  felt  no 
difficulty  as  to  this  being  a  proper  matter  for  the  inter- 
position of  this  Court,  if  this  Court  had  jurisdiction ; 
and,  as  I  am  quite  clear  that  this  Court  has  jurisdiction, 
I  think  the  order  prayed  by  the  Petitioners  should  be 
made. 


Some  discussion  then  took  place  relative  to  the  terms 
of  the  order,  and  it  was  ultimately  arranged,  with  the 

sanction 
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1849*       sanction  of  the  Lord  Cbaocellor,  that  h  should  be  in 
^j^^^     'i^rm  discharging  the  Vice-Chancelior's  order,  and  di- 
SnRBwsBURT   reeling  a  reference .  to  the  Master,  according  to  the 
School.       prayer  of  the  petition,  with  the  additional  inquiry,  whe- 
ther there  was  any  and  what  surpljus,  and,  if  so,  wh«dier 
it  should  be  applied  in  the  mode  suj^^^led  by  the  Peti- 
tioners, or  in  some  other  and  what.wicjb  and  reaqirinig 
the  question  of  ail  costs. 

.  Mr.  Tfood  then. asked  that  the  Head  Master  might 
have  liberty  to  attend  upon  the  reference. .  He.  is.  con- 
siderably interested  in  many  of  the  points  that* may 
arise ;  for  instance,  there  is  a  power  to  increase  his 
salary,  to  provide  for  a  retiring  master,  and.  furtheiv  it 
is  proposed  to  appoint  other  masters,  and. by  the  ex- 
isting scheme,  the  Head  Master  has  the  direction  of 
all  the  masters  placed  under  him. 

The  Lord  Chancellor. 

I  think  much  will  depend  upon  what  is  done  in  the 
Master's  office,  for  if  the  Head  Master's  attendance 
arises  out  of  matters  in  which  he  is  personally  inter- 
ested, he  is  entitled  to  his  costs ;  but  if  not  so  inter- 
ested, he  ought  not  to  go  before  the  Master  at  all. 
The  Court  cannot,  therefore,  very  well  decide  by  anti- 
cipation that  he  ought  to  attend  on  all  matters.  He 
ought  to  attend  where  he  is  personally  interested ;  but 
he  ought  not  to  have  the  costs  out  of  the  fund  where 
his  attendance  is  on  matters  in  which  he  is  not  inter- 
ested. The  better  way  will  be  to  give  him  liberty  to 
attend,  reserving  the  question  of  costs :  he  will  then  act 
on  his  own  dbcretion. 

Mr.  Bolt,  for  the  Corporation,  asked  that  they  might 
have  liberty  to  attend  the  Master. 

TAe 
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The  Lord  Chancellor  refused  the  application.  1849. 

In  re 

Mr.  Bacofti  on  the  part  of  Si.  Johrfs  College^  asked    Sbrewsbury 
for  liberty  to  attend.     They  have  not  only  the  appoints      ^hool*^ 
ing  of  the  Master,  bnt,  under  the  act  of  the  38  Geo.  3.^ 
the  accounts  of  the  expenditure  are  to  be  furnished  to 
them  four  times  a  year. 

The  Lord  Chancellor. 

I  do  not  see  what  the  College  has  to  do  with  this 
reference.  The  application  relates  to  the  interior  man- 
agement of  the  school,  and  does  not  interfere  with  their 
patronage  in  appointing  the  Master,  or  with  their  set- 
tling the  accounts.  I  do  not  see  how  they  can  have  a 
voice  in  any  of  the  matters  which  are  now  before  me. 
I  cannot  consider  that  the  sort  of  patronage  they  have 
is  for  the  beneficial  interest  of  the  College.  It  is  a 
public  duty,  and  therefore,  if  they  attend,  they  must 
attend  at  their  own  expense.  These  proceedings  which 
are  intended,  I  dare  say,  to  be  beneficial  to  the  school, 
will  end  in  destroying  the  subject-matter,  if  all  parties 
are  to  attend  before  the  Master.  Where,  therefore,  I 
do  not  find  that  the  charity  is  likely  to  derive  benefit 
from  the  attendance,  and  where  the  parties  have  no  in- 
dividual interest,  they  may  attend,  but  it  must  be  at 
their  own  expense. 
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In  conditions  HPHIS  was  an  appeal  from  the  decision  of  the  Vice- 
*^^*^*edf"^  Chancellor    Wigram^   dismissing  a   petition   pre- 

the  delivery  of  sented  under  the  circumstances  hereinafter  mentioned, 

and  alsofor  ^J'  ^^®  personal  representative  of  Benjamin  Hooke^  de- 

tbe  payment  ceased,  the  said  Benjamin  Hooke  being  the  purchaser  of 

chase-money,  certain  lots,  part  of  a  considerable  properly  sold  on  the 

orformterest  jrd  September  1845,  under  an  order  of  the  Court  in 

to  run  if  the  '    .        ^ 

money  were  this  cause, 
not  paid  at 
that  time 

*"  from  what-        By  the  fourth  of  the   printed  conditions  of  sale, 

dSiSiy^yif^^  under  which  the  property  was  sold,  it  was  provided  thai 

have  arisen."  the  purchaser  of  each  lot  should,  immediately  after  the 

did  not  de-  ^^^^»  P^7  ^  deposit  of  20^  per  cent,  to  the  auctioaeerSf 

liver  the  ab-  to  be  paid  into  the  bank  to  the  credit  of  the  cause. 

stract  at  the 

time  stipu- 

th^'the  ur*        '^®  ^^^^  condition  provided  that  the  purchaser  of 

chaser  was  each  lot  should  pay  in  the  remainder  of  the  purchi 


^^yS^iLt"    ™®°^y  ^"  ^^  ^^^^^^  ^^^  ^^^^  December  1845;  and  that 

om  the  tin 
a  good  title 


from  the  time   on  payment  thereof,  he  was  to  be  let  into  possession 
wfTshewn!      or  the  receipt  of  the  rents  and  profits  as  from  the 


In  this  case  25th  December  1845 ;  but  that  if  the  purchaser  of  any 
the  purchaser  ,  - 

finding  that       of  the  lots  should  fail  in  making  such  payments  at  the 

^j^^M^j^l  time,  and  in  manner  before  mentioned,  then  and  in 
had  failed  to  ' 

deliver  an  ab-  SUch 

stract,  set 

apart  his  purchase-money,  and  gave  notice  to  the  vendor.  Held,  that  the  pur- 
chaser did  this  in  his  own  wrong,  tlie  conduct  of  the  vendor  having  rendered  it  un- 
necessary for  him  to  pay  the  purchase-money  until  a  good  title  was  shewn. 

It  is  the  rule  of  tne  Court,  on  a  special  case  being  made  out,  to  receive  from  a 
purchaser  his  purchase-money,  without  compelling  him  to  accept  the  title. 

The  purchase-money  of  an  estate  sold  under  decree  in  a  suit,  paid  into  Court  to 
the  credit  of  the  cause,  becomes  the  fund  of  all  parties  to  the  suit :  Held  there- 
fore that  they  were  properly  served  with  a  petition  respecting  such  purchase- 
money. 
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such  case,  from  vshaiever  came  the  delay  might  have 
arisen^  he  should  pay  interest  at  the  rate  of  5/.  per  cent, 
per  annum  on  the  balance  of  his  purchase  money,  if 
any  remaining  to  be  paid  by  him,  from  that  day  until 
the  payment  thereof.  ^ 

The  sixth  condition  provided  that  every  purchaser 
should,  at  his  own  expense,  obtain  the  usual  orders, 
allowing  and  afterwards  confirming  him  as  the  pur- 
chaser of  the  lot  or  lots  purchased  by  him,  and  should 
in  due  time  obtain  the  usual  order  for  paying  his  pur- 
chase money  or  purchase  monies  into  the  Bank  of 
England  at  the  time  before  mentioned. 

The  seventh  condition  provided  that  the  vendors 
should,  within  three  days  from  the  confirmation  of  the 
order  nisi^  confirming  the  Master's  report  of  the  pur- 
chase at  their  own  expense,  deliver  an  abstract  of  their 
title  to  the  purchasers  of  the  different  lots,  and  thereby 
deduce  a  good  title  to  such  lots,  agreeably  tb  the  con- 
ditions and  particulars  of  sale.  The  condition,  then, 
limited  a  time  within  which  objections  to  the  abstract 
were  to  be  taken  :  and  provided  that,  in  that  and  other 
respects,  time  should  be  considered  as  of  the  essence  of 
the  contract. 
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On  the  4th  December  1 845,  the  Master's  report,  cer- 
tifying that  Benjamin  Hooke  had  become  the  purchaser 
of  several  lots,  was  confirmed.  This  order  was  duly 
passed  and  entered  a  few  days  after  the  date  thereof; 
and  on  the  13th  December  1845,  the  purchaser's  soli- 
citors,  not  having  received  the  abstract  of  the  vendors' 
title,  applied  to  the  vendors'  solicitors  for  the  delivery 
of  the  same,  and  at  the  time  of  such  application  expressly 
informed  the  vendors'  solicitors  that  the  report  of  the 
purchase  had  been  absolutely  confirmed. 

In 
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In  conseqaence  of  the  vendors'  solicitors  not  having 
delivered  any  abstract  of  title,  the  purchaser,  on  the 
23rd  December  1845,  specifically  appropriated  and  set 
apart  the  sum  of  9,432/L,  being  the  balance  of  the  ori- 
ginal purchase  money,  by  paying  the  same  into  a  sepa- 
rate account  in  his  name  with  Messrs.  Farley  &  Co.,  of 
Worcester^  bankers,  and  the  money  remained  with  them 
at  interest  at  2/.  105.  per  cent,  per  annum  until  it  was 
paid  into  Court  on  the  9th  August  1847}  pursuant  to 
an  order  dated  the  17th  July  1847,  and  hereafter  men- 
tioned. 


On  the  29th  December  1846,  no  abstract  having 
been  delivered,  the  solicitors  of  the  purchaser  wrote 
and  sent  the  following  letter  to  the  solicitors  of  the 
vendors :  —  «*  Gentlemen :  De  Visme  v.  De  Visme. 
Hookas  purchase.  We  think  our  client  has  much 
ground  of  complaint  that  you  have  not  yet  delivered 
the  abstract  of  title,  though  our  report  of  purchase  was 
confirmed  absolute  on  the  4th  instant.  Your  clients 
are  thus  committing  a  continuing  breach  of  the  terms  of 
the  contract,  and  for  which  we  give  you  notice  our 
client  will  demand  compensation.  We  also  give  yon 
notice  that  his  purchase-money,  viz.  9,432/.,  the  balance, 
is  invested  by  him,  at  2/.  lOs.  per  cent,  per  annum  in- 
terest, in  the  bank  of  Messrs.  Farley  &  Co.,  Worcester i 
and  that,  as  the  conditions  of  sale  require  him  to  pay 
51.  per  cent,  per  annum  interest,  after  the  26th  instant, 
the  diiference  of  interest  must  be  at  the  loss  of  your 
clients,  so  long  as  they  delay  the  delivery  of  the  abstract, 
since  the  7th  instant,  when  it  ought  to  have  been  sent 
to  us.  We  are,*'  &c.  To  this  letter  no  reply  was  re- 
turned. No  part  of  the  abstract  was  delivered  until 
the  Srd  Janxiary  1846,  and  tliough  further  abstracts 
were  afterwards  fumbhed  at  difierent  times,  an  abstract, 

shewing 
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shewing  a  perfect  title,  was  not  delivered  till  the  14th 
Jvly  1847. 

On  the  17th  Jvly  1847}  the  purchaser  moved,  be- 
fore the  Vice-Chancellor  Wigram^  that  he  might  be 
at  liberty  to  pay  the  balance  of  the  purchase-money 
into  Court,  and  that  it  might  be  referred  to  the  Master 
to  inquire  into  the  circumstances  of  the  delay  in  com* 
pleting  the  title,  with  a  view  to  compensation,  and  for 
the  other  purposes  sought  to  be  effected  by  the  pre* 
sent  petition*  The  Vice-Chancellor  considered  that  it 
was  not  the  proper  time  to  claim  compensation,  or  to 
ask  for  the  proposed  reference,  but  made  an  order  (the 
purchaser,  by  his  counsel,  stating  that  he  was  satisfied 
with  the  title  to  the  premises),  inter  aUa,  that  the 
purchaser  should  pay  the  94S2/.,  being  the  balance 
of  the  purchase-money,  into  Court,  on  or  before  the 
9th  August  then  next,  together  with  700/.  105.  6(Lj  the 
amount  of  the  valuation  of  the  timber,  &c«,  on  the  said 
premises,  making  together  the  sum  of  10,182/.  lOs.  6^, 
and  the  sum  of  819/.  125.  M,  for  the  interest  thereon, 
at  the  rate  of  61.  per  cent,  per  annum  from  the  26th 
December  1845,  to  the  7th  August  then  next,  after 
deducting  therefrom  the  sum  of  476/.  7s.  7d.y  admitted 
by  the  vendors  to  have  been  received  by  or  for  them 
in  respect  of  the  rents  of  the  premises,  which  balance 
of  purchase-money  and  interest,  after  making  such 
deduction  therefrom,  amounted  together  to  the  sum  of 
10,475/.  1 5s.  Sd.f  to  the  credit  of  the  cause,  to  an 
account  to  be  entitled  <*  the  account  of  the  purchase* 
money  of  Benjamin  Hooke,"  suck  payment  to  be  made 
without  prejudice  to  the  rights^  if  any^  of  the  said 
purchaser^  on  any  application  he  might  be  advised  to 
make  to  the  Court  for  compensation  or  allowance  by 
reason  of  any  alleged  delay  on  the  part  of  the  plaintiffs 
Vou  L  A  a  or 
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or  vendors  in  cotnpUting  the  title  to  the  said  estates; 
and,  thereupon,  it  was  ordered  {inter  alia)  that  the  said 
Beiyamin  Hooke  should  be  let  into  possession  of  the 
purchased  estates,  and  the  receipt  of  the  rents  and 
profits  thereof,  according  to  the  conditions  of  sale,  and 
all  proper  parties  were  to  join  in  and  execute  a  proper 
conveyance  and  assurance,  or  proper  conveyances  and 
assurances  of  the  premises,  to  the  said  Beigamin  Hoake^ 
or  to  whom  he  should  appoint,  sucii  conveyance  and 
assurance,  or  conveyances  and  assurances,  to  be  set- 
tled by  the  Master  in  case  the  parties  differed  about 
the  same:  and  it  was  further  ordered  that  the  said 
respective  sums,  when  paid  into  the  bank,  should  be 
invested  &&  upon  the  like  account  &c.,  subject  to  the 
further  order  of  the  Court:  and  the  Court  reserved  the 
costs  of  all  parties  of  the  application  until  farther  order. 

In  August  1848,  the  purchaser,  having  paid  in  his 
purchase-money  pursuant  to  the  order  of  the  1 7th  Juhf 

1847,  took  a  conveyance  of  the  purchased  premises. 

The  purchaser,  B.  Hooke^  died  on  the  6th  Navewiber 

1848,  and  the  present  petition  was  presented  by  bis 
legal  personal  representatives.  The  petition,  after  set- 
ting forth  the  facts  above-mentioned,  stated,  that,  by 
reason  of  the  delay  on  the  part  of  the  vendors  in  the 
delivery  of  an  abstract  deducing  a  good  title,  it  became 
impossible  for  the  purchaser  to  comply  with  the  seventh 
condition  of  sale,  and  that  no  perfect  title  to  the  estates 
sold  having  been  shewn  until  the  14th  July  1847,  the 
acceptance  of  the  tide  by  the  purchaser  was  necessarily 
delayed  until  after  that  day,  and  the  purchaser  was 
unable  on  that  account  to  pay  the  balance  of  bis  pur- 
chase-money into  Court  until  the  7th  August  1847; 
that,  by  reason  of  the  vendors  not  having  perforavsd 
their  part  of  the  seventh  condition  of  sale,   avd   not 

having 
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having  shewn  a  good  title  until  the  14th  July  184>7»  the 
purchaser  sufifered  a  great  loss,  namely,  a  loss  of  S80/. 
or  thereabouts,  being  the  difference  between  the  sum 
of  761A  ISs.  S(/.,  the  amount  of  interest  at  61.  per  cent, 
per  annum  paid  by  him  on  the  sum  of  9,482/.  and  the 
interest  thereon,  at  2/.  105.  per  cent,  per  annum,  made 
by  him  thereon,  and  that  he  therefore  became,  and  the 
petitioners  as  his  legal  personal  representatives  were, 
entitled  to  be  compensated  by  the  vendors,  or  out  of 
the  purchase-money,  for  such  loss.  The  petition  then 
prayed  that  it  might  be  referred  to  the  Master  to  in- 
quire and  state  whether  the  seventh  condition  of  sale, 
as  to  the  delivery  by  the  vendors  of  an  abstract  of  their 
title  within  the  time  therein  mentioned,  was  or  was  not 
duly  complied  with  by  them  as  between  them  and  the 
purchaser;  and  if  the  Master  should  find  that  such 
condition  was  not  so  complied  with,  then  that  the 
Master  might  also  inquire  and  state  what  damage  had 
been  sustained  by  the  purchaser,  or  what  compensation 
he^  or  the  petitioners,  as  his  legal  personal  representa- 
tives, was  or  were  entitled  to,  either  by  way  of  reduc- 
tion of  the  interest  of  the  purchase-money,  or  otherwise, 
by  reason  of  such  condition  not  having  been  duly  per- 
formed by  the  vendors ;  and  that  the  amount  of  such 
damage  or  compensation  might  be  paid  to  the  pe- 
titioners by  and  out  of  the  purchase-money  still  re- 
maining in  Court,  and  that  the  costs  of  the  petitioners 
of  and  relating  to  the  application,  and  also  the  costs  of 
the  purchaser,  as  to  the  affidavits  filed  on  the  motion 
upon  which  the  order  of  the  17th  July  1847  was  made, 
might  be  paid  to  the  petitioners  iu  like  manner. 


1849. 
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This  petition  came  on  before  the  Vice-Chnncellor 
Wigram  in  March  1848,  the  petitioners  consenting  to 
consider  the  motion  of  the  17th  Jtdy  1847  as  also  brought 
on  to  be  disposed  of;  and,  on  the  8th  March  1848,  his 

A  a  2  Honor 
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Honor  dismissed  the  petition  with  costs,  holding  that  a 
Court  of  equity  could  not  grant  the  relief  prayed,  unless 
a  Court  of  law  would  have  given  an  action  for  breadi 
of  contract,  after  the  contract  had  been  completed,  and 
which  he  was  of  opinion  it  would  not  do.  His  Honor 
also  stated  that  he  considered  himself  bound  by  the 
cases  which  decided  that,  in  a  condition  of  thia  nature^ 
where  interest  is  to  be  paid  by  the  purchaser  in  case 
of  delay  from  any  cause  whatever^  the  acts  of  vendors 
are  among  the  causes  of  the  delay  referred  to;  and 
that  he  gave  no  opinion  whether  a  more  sound  con- 
struction of  the  words  *^  any  cause  whatever  '*  would 
not  have  been  ^'  any  cause  except  the  vendor's  default." 
From  this  decision  the  petitioners  appealed  to  the  Lord 
Chancellor. 


The  Solicitor-General  and  Mr.  Shapter  in  support  of 
the  petition.  The  case  of  Esdaile  v.  Stephenson  {a)  is 
relied  upon  on  the  other  side.  Sir  John  Leach  there 
held  that,  where  conditions  of  sale  provide  that  interest 
shall  be  paid  from  a  certain  day  if  the  purchase  be  not 
completed,  the  purchaser  cannot  relieve  himself  from 
payment  of  interest  by  alleging  that  the  delay  in  com- 
pleting the  contract  was  caused  by  the  vendor.  We 
contend,  however,  that  this  decision  is  wrong,  as  being 
against  the  principle  that  a  party  shall  not  take  advan- 
tage of  his  own  negligence;  Rede  v.  Farr  (b)^  and  is 
also  at  variance  with  the  general  current  of  authori- 
ties ;  Joiies  V,  Mudd{c)y  Monk  v.  Huskisson  (d),  Paton  v. 
Rogers  {e)f  Denning  v.  Henderson  {g).  The  vendors 
have  broken  their  part  of  the  seventh  condition  by 
delivering  an  imperfect  abstract;  Hobson  v.  Belt{h). 

The 

(a)  ]S,^S.  122,  (e)  6  Madd,  256. 

(A)  6  M.^S.  121.  (g)  \  DeG.i  S.  689. 

(c)  4  Rtut.  118.  (A)  2  Beav,  17. 
(rf)  4  Ruts.  121. 
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The  words  "any  cause  whatever,"  in  the  fifth  con- 
dition, must  be  held  to  refer  to  any  cause  not  arising 
from  the  improper  conduct  of  the  vendors.  Even  sup- 
posing that  the  decision  of  Sir  John  Leach  in  Esdaile  v. 
Stephenson  is  to  govern  the  present  case,  still  the  pur- 
chaser is  entitled  to  compensation  as  against  the  vendors 
for  the  loss  sustained  by  their  improper  conduct  in  not 
delivering  an  abstract ;  Greenxoood  v.  Churchill  {a) ;  and 
the  Court  will  direct  a  reference  to  the  Master  to  ascer- 
tain the  amount  of  damage  thus  incurred,  the  whole 
matter  being  now  before  the  Court;  Frank  v.  BaS" 
nett  (&).  At  law,  an  action  would  lie  against  the  vendors 
in  a  case  similar  to  the  present ;  Orme  v.  Broughion  (c) ; 
and  no  difficulty  would  arise  at  law  on  the  question  of 
damage,  in  consequence  of  the  purchaser  having  paid 
the  amount  of  interest  in  satisfaction  of  his  contract; 
Francis  v.  CryweU  (rf),  Henry  v.  Earl,  (e)  The  Court 
does  not  allow  a  vendor,  on  breaking  his  contract,  to 
compel  the  purchaser  either  to  throw  up  his  purchase 
or  to  submit  to  the  injury;  but  in  case  of  delay  by  the 
vendor,  will,  if  the  purchaser  require  it,  alter  the  time 
appointed  by  the  conditions  for  the  completion  of  the 
purchase;  Paton  v.  Sogers {g),  Jones  v.  Mudd{h);  and 
will  give  compensation  for  deterioration  occasioned  by 
the  vendor,  as  well  as  for  deficiencies  and  other  defects 
in  the  property  sold.  In  the  present  case,  the  pur- 
chaser, by  depositing  his  money  at  the  Worcester  Bank 
and  giving  notice  to  the  vendors,  did  all  he  could 
towards  performing  his  part  of  the  contract.  A  similar 
course  of  proceeding  was  approved  by  the  Court  in 
Winter  v.  Blades{i).     The  rule,  as  laid  down  on  this 

point, 
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(a)  8  Beav.  413. 

(b)  2  Myl.  <$•  K.  618. 

(c)  10  Bing.  533. 
\d)  5B.i  A.  886. 


(e)  SM.^W.  228. 
{g)  Ubi  supra, 
(h)  Ubituprd, 
(t)  2S.^S.  393. 
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chaser paying  his  money  into  Court  without  accepting 
the  title. 


BbVismb 
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It  18  the  rule  ^^^  LoBD  CHANCELLOR.  There  is  some  error  about 
of  the  Court,  the  decision  in  that  case.  It  is  clearly  the  rule  of  the 
case  h^^      Court  that,  on  a  special  case,  as  where  the  purchaser  is 

made  out,  to  entitled  to  relieve  himself  from  payinir  interest,  the 
receive  from  a    _,  .,i  .        i  i  •  i- 

purchaser  his     Court  will  receive  the  purchase  money  on  the  applica- 

purchase  tion  of  the  purchaser  without  his  acceptinir  the  tide; 

money,  with-  ^  ^      • 

outcompeUing  HindU  v.  Dakins  (£},  Dempsey  v.  Dempsey{c)y  Morris  v. 

Mr.  B6U  and  Mr.  Green^  contrh.  The  vendors  have 
substantially  and  bond  fide  fulfilled  their  part  of  the 
conditions  of  sale,  and  the  Court  will  not,  on  slight 
grounds,  deprive  them  of  a  benefit  to  which  they  are 
under  those  conditions  strictly  entitled.  We  submit 
that  the  case  of  Esdaile  v.  Stephenson  (e)  is  a  clear  au- 
thority in  our  favour,  and  that  it  is  not  overruled  or 
even  impeached  by  any  subsequent  case.  In  PaUm  ▼* 
Rogers  {g)  there  was  no  special  condition,  and  in  Monk 
v.  Huskisson  (A),  the  words  of  the  condition  were  different 
from  those  now  under  discussion.  Denning  v.  Hender^ 
son  (a)  is  the  only  case  adverse  to  the  vendors,  and  is  in* 
consistent  with  the  other  authorities.  (See  also  Birch 
v.  Podmore  (i),  Oxenden  v.  Lord  Falmouth  (*)).  The 
argument  on  the  other  side,  by  which,  admitting  a  lia- 
bility to  pay  interest,  it  is  sought  to  establish  a  right 
to  compensation   for  damage,  is   fallacious ;    for  it  is 

impossible 

(a)   Ubi  supra.  (g)   Uln  supra, 

lb)    1  C.    P.    Cooper's   Rep.  (h)   Ubi  supra, 

temp.  Cot,  378.  (i)  Sugd.  Fend.  ^  Purck.  voL 

(c)  IDeO.^  S.  691.  iii.  p.  1 17.  ed.  10. 

(d)  }DeG.^S.  691. note(a).  (*)  Id.  p.  US. 
(«)  Ubinprd. 
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impossible  to  say  that  the  purchaser  can  ha^e  sus- 
tained damage  by  paying  that  which  he  has  contracted 
to  pay.  The  purchaser  ought  to  have  paid  his  pur- 
chase money  into  Court  under  a  special  order. 

Mr.  Temple^  Mr.  Wood^  and  Mr.  R.  W.  E.  Foister 
appeared  for  other  parties  to  the  suit. 

(At  the  conclusion  of  the  argument  on  the  part  of  the 
vendors,  the  Lord  Chancellor,  addressing  the  Solicitor- 
General  (who  was  commencing  his  reply),  said,  that  it 
would  not  be  necessary  for  him  to  reply  upon  the  facts 
of  the  case,  as  it  was  quite  plain  that  there  had  been 
a  breach  of  contract  on  the  part  of  the  vendors ;  and 
bis  Lordship  at  the  same  time  expressed  his  wish  that 
the  reply  should  be  confined  to  the  subject  of  the  autho- 
rities cited,  adding,  that  it  was  very  difficult  to  ascertain 
on  what  principle  the  several  decisions  had  proceeded.) 

The  Solicitor-General  then  continued  his  reply,  and 
contended,  that  the  several  cases  cited  were  consistent 
with  each  other,  with  the  exception  only  of  Esdaile  v. 
Stephenson  (a),  which  was  contrary  to  all  the  other  au- 
thorities. 


845 
1849. 

Dl  VlBMK 
ThL  ViSMB. 


The  Lord  Chancellor. 

The  question  in  this  case  is  of  some  importance  for 
the  general  practice  of  the  Court,  though  certainly  it 
does  not  present  a  question  of  any  difficulty  as  to  what 
in  justice  ought  to  be  done,  or  what  the  rule  ought  to 
be ;  but  the  difficulty  arises  from  several  of  the  decisions 
that  have  taken  place  being  inconsistent  in  principle  and 
with  each  other ;  and  those  which  appear  to  be  nearest 

right 

(a)  Ubi  supriU 

A  a  4 
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right  in  point  of  result  not  always  putting  the  decision 
on  the  same  ground. 

Now  the  simple  case  is  this :  —  In  conditions  of  sale 
a  definite  time  is  fixed  for  certain  acts  to  be  done ;  a 
time  is  fixed  for  the  delivery  of  the  abstract ;  and  a 
time  fixed  also  for  payment  of  the  money,  or  interest  to 
run  upon  the  money,  if  not  paid  at  that  time.  It  is 
quite  obvious  that  the  intention  of  the  parties  was, 
before  the  time  came  for  the  payment  of  the  money, 
and  from  which  time  the  interest  was  to  run,  to  have  an 
opportunity  of  seeing  whether  the  abstract  shewed  a 
good  title  or  not.  If  the  abstract  did  shew  a  good  title, 
then,  according  to  the  rule  of  the  Court,  the  property 
would  belong  to  the  purchaser  from  the  time  at  which 
the  contract  ought  to  be  completed,  and  the  money 
would  be  the  money  of  the  vendors,  and,  therefore, 
the  one  would  be  entitled  to  the  fruits  of  the  property, 
and  the  other  to  the  fruits  of  the  money.  Such  is  the 
ordinary  rule,  and  such  would  be  its  practical  effect  in 
all  cases  where  there  merely  is  a  time  fixed  for  the  per- 
formance of  the  contract,  and  nothing  specific  is  said  as 
to  the  time  from  which  interest  is  to  run. 


Now  this  rule  is  particularly  adverted  to  and  recognised 
in,  I  believe,  every  case  which  has  been  quoted  against 
the  purchaser  upon  the  present  argument;  I  mean  those 
cases  which  occurred  all  of  them  before  Sir  John  Leach. 
In  Esdaile  v.  Stephenson^  he,  in  terms,  takes  notice  of  the 
rule,  and  in  Paton  v.  Rogers  nnd  Jones  v.  Mudd  he  does 
the  same  thing.  Every  one  of  these  cases  recognises  the 
rule,  and  lays  it  down  as  the  general  rule  and  practice 
of  the  Court.  In  Esdaile  v.  Stephenson^  Sir  J.  Leach  said> 
that  where  the  parties  had  fixed  a  time  from  which  in- 
terest was  to  run,  the  Court  could  not  depart  from  the 
rule  which  the  parties  had  so  laid  down  for  themselves. 

It 
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It  does  not,  however,  appear  very  obvious  why  specifying 
in  terms  a  contract  which  the  law  implies,  though  not 
specified,  should  make  any  substantial  difference  in  the 
rights  between  the  parties,  the  rule  being  perfectly 
established  that  interest  is  payable  upon  the  purchase 
money  from  the  time  the  contract  ought  to  be  per- 
formed. When  there  is  nothing  special  to  take  the  case 
out  of  the  rule,  one  does  not  see  why  the  rule,  though 
not  reduced  into  terms,  is  not  to  be  considered  part  of 
the  contract,  the  parties  contracting  according  to  the 
ordinary  rules  which  regulate  the  question  of  interest. 
It  is  very  true  that  parties  may  contract  themselves  out 
of  an  implied  rule,  and  that  where  the  law  would  imply 
the  allowance  of  interest  from  a  certain  time,  they  may, 
by  special  contract,  say  that  interest  shall  not  be  paid  at 
that  time,  but  at  some  other  time.  I  do  not,  however, 
find,  in  any  case,  a  contract  that  a  purchaser  is  to  pay 
interest  from  a  day  certain,  although  he  is  prevented 
from  performing  his  part  of  the  contract  by  the  acts  of 
the  vendor; — no  purchaser  would  make  such  an  agree- 
ment as  that.  I  have  no  doubt  the  truth  is,  that  in  all 
these  cases  of  provision  for  unforeseen  events,  the  words 
*'from  any  cause  whatever''  are  intended  to  include 
only  that  which  is  not  expressly  provided  for  by  the 
contract.  The  question  then  is,  whether  a  vendor,  who 
does  not  deliver  his  abstract  shewing  a  good  title^ 
until  a  period  long  after  the  time  specified,  and  thus,  by 
not  performing  his  part  of  the  contract,  prevents  the 
purchaser  from  having  the  benefit  of  his  purchase  until 
a  later  period,  is  to  have  the  benefit  of  the  contract 
against  the  purchaser?  Nothing  could  be  more  un- 
just than  so  to  hold,  or  to  say,  that  a  purchaser,  having 
contracted  to  pay  5L  per  cent,  upon  his  purchase 
money  (in  almost  all  cases,  of  course,  exceeding  the 
annual  value  of  the  property  purchased),  is  liable  to  pay 
such  interest  from  the  time  contracted  for,  though  the 

vendor 
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184>9.        vendor  has  not  performed  his  part  of  the  contract  by 

^y^~^     ddivering  the  abstract  so  as  to  enable  the  purchaser  to 

9.  have  the  benefit  of  the  contract. 

Db  Vism b. 

Now  there  are  two  ways  in  which  this  case  may  be 
met  in  argument  and  upon  principle.  It  may  either  be 
considered  that  that  which  has  happened  is  not  within 
the  contract,  that  is,  that  the  party  never  did  mean  to 
contract  that  he  would  pay  interest,  although  he  might 
be  prevented  from  having  the  benefit  of  his  purchase  by 
the  default  of  the  vendor,  and  in  this  view  it  is  the 
ordinary  case  of  doing  justice  between  the  parties,  an 
event  having  arisen  which  was  not  expressly  provided 
for  by  the  contract ;  or  it  may  be  considered  that  in- 
terest must  be  paid  upon  the  purchase-money,  accord- 
ing to  the  terms  of  the  contract,  although  the  vendor 
has  not  performed  his  part  of  the  contract,  and  the 
purchaser  has  been  thereby  exposed  to  damage  (the 
damage  being  the  difference  between  the  interest  and 
the  annual  value  of  the  property),  and  then,  although 
this  is  a  departure  from  the  terms  of  the  previous  con- 
tract, which. the  Court  would  not  regard  as  a  bar  to 
decreeing  a  specific  performance,  yet  that  the  Court 
will  in  this  case  regard  it,  by  giving  to  the  purchaser 
compensation  for  the  loss  he  has  sustained  by  the  non- 
performance of  the  whole  contract  by  the  vendor. 

If  a  vendor  sells  property  under  a  description  more 
favourable  than  properly  belongs  to  it,  or  describes 
quantities  different  from  that  which  the  quantities  really 
are,  or  professes  to  sell  parcels  of  land  not  necessarily 
connected  with  the  main  body  of  the  land  and  he 
cannot  make  out  a  good  title  to  the  whole,  the  Court 
performs  the  contract;  but  it  does  not  do  so  in  the 
terms  upon  which  the  parties  originally  contracted.  If 
the  Court  finds  that  in  substance,  the  contract  may 

be 
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be  performed,  it  will  perforin  it;  but  it  will  not  per-        1849. 
form  it,  leaving  the  vendor  to  the  benefit  of  the  error,     -.   y^^^ 
and  compelling  the  purchaser  to  pay  the  whole  pur-     _   jp. 
chase-money,  he  not  being  able  to  get  the  whole  he 
contracted   for.     The  Court  performs  the  contract,  in 
those  cases  which  are  capable  of  compensation,  by  in- 
quiring what  the  diminution  in  value  is;  and  so  far, 
therefore,  alters  the  contract  as  not  to  compel  the  party 
to  pay  all  that  he  has  agreed  to  pay,  but  only  so  much 
as  appears  to  be  the  value  of  the  property  which  can 
be  conveyed  to  him,  deducting  the  value  of  so  much 
as  he  contracted  for  and  could  not  obtain. 

With  regard  to  the  principal  money,  there  is  no 
doubt  about  the  practice.  The  Court  will  deduct  what 
may  be  necessary  to  put  the  purchaser  in  the  situa- 
tion he  ought  to  be  placed  in ;  and  on  what  principle 
is  it  not  to  deal  in  the  same  way  with  interest  ?  The 
question  here  is,  whether  the  Court  is  at  liberty  to 
deal  with  interest  upon  terms  difTerent  from  those  con- 
tracted for.  In  all  these  cases  of  compensation  the 
Court  does  deal  with  the  principal ;  and  is  not  the  same 
rule  to  apply  to  interest?  The  parties  agree  to  pay 
interest  in  a  certain  way,  upon  the  condition  of  the 
vendor  giving  a  good  abstract  within  a  certain  time. 
The  purchaser  could  not  be  considered  as  intending  to 
pay  his  purchase-money  before  he  got  the  abstract.  If, 
therefore,  the  vendor  is  entitled  to  the  interest  upon 
the  money  from  the  time  he  contracted  for,  why  is  he 
not  to  make  compensation  out  of  the  purchase-money 
for  default  on  his  part?  To  hold  the  contrary,  would 
be  to  do  the  greatest  possible  injustice.  Where  parties 
agree  to  pay  51.  per  cent,  it  is  always  a  prejudice  to  a 
purchaser  to  pay  it  earlier  than  the  time  from  which  he 
is  to  have  the  enjoyment  of  the  property,  no  property 
purchased  producing  51.  per  cent.,  and  it  being  therefore 

a  benefit 
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1849.        a  benefit  to  the  vendor  and  a  loss  to  the  purchaser. 

'-^^JC^^^     If  this  arises  from  the  default  of  the  vendor,  is   the 
Db  Visub  .        ' 

9.  vendor  to  get  the  benefit  of  his  own  wrong,  and  to 

profit  by  his  own  breach  of  contract;  and  is  this  Court 
specifically  to  perform  a  contract  with  all  the  disad* 
vantages  that  a  vendor  imposes  upon  a  purchaser,  with* 
out  giving  the  purchaser  any  compensation?  I  should 
be  very  sorry  indeed  to  find  that  the  authorities  were 
such  as  to  compel  me  to  follow  such  a  rule.  I  am 
happy  to  say  that  I  do  not;  and  although  the  Master 
of  the  Rolls,  in  the  late  case  of  Greenwood  v.  CAurdillf 
was  evidently  hampered  by  the  rule  laid  down  by  his 
predecessor,  before  whom  the  point  came  for  decbion, 
and  though,  when  the  case  was  argued  a*second  time 
before  him,  he  did  not  feel  at  liberty  to  act  upon  a  rule 
diametrically  opposed  to  that  so  laid  down,  yet  he  saw 
the  injustice  of  it,  but  feeling  bound  by  EsdaileY. 
Stephenson,  to  compel  the  party  to  pay  the  interest,  he 
left  it  open  to  him  to  apply  to  the  Court  for  compensation. 

It  does  not  appear  to  me  at  all  necessary,  that  I 
should  decide  on  which  of  the  two  grounds  above  stated, 
I  think  the  purchaser  entitled  to  the  51.  per  cent.,  for 
they  both  come  to  the  same  thing.  It  is  a  mere  question 
on  controverted  authorities,  which  is  the  true  principle 
to  put  it  upon.  It  is  undoubtedly  certain  that  justice 
requires  that  the  general  rule  as  to  compensation  should 
be  followed ;  and  it  is  not  very  material,  in  effect,  to  dis- 
tinguish, whether  it  is  to  be  regarded  as  compensation 
for  the  amount  of  interest  otherwise  payable,  or  as  com- 
pensation to  be  paid  to  the  purchaser  by  the  vendor, 
(that  compensation  being  to  be  paid  out  of  the  very 
amount  of  interest  which  the  purchaser  according  to 
the  contract  would  have  to  pay.) 

None 
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None  of  the  cases  are  directly  in  point,  except  that  of 
Esdaile  v.  Stephensotiy  where  Sir  John  I^ach  laid  down  the 
rule  very  distinctly.  There  are  other  cases  where  there 
are  very  peculiar  expressions  used,  such  as  *'  from  any 
cause  whatever,*'  and  in  others,  "  from  any  cause  what- 
ever, except  the  wilful  default  of  the  vendor ; ''  but  there 
is  not  one  of  them  in  which  the  very  case  occurs,  which 
18  the  subject  now  for  consideration,  whether  the  pur- 
chaser is  to  pay  interest,  notwithstanding  the  delay 
should  be  occasioned  by  the  act  of  the  vendor;  nor 
has  any  authority  been  referred  to  which  would  lead 
to  the  conclusion  as  to  what  would  be  the  result,  if 
such  a  contract  were  entered  into.  It  is  not  a  case 
very  likely  to  occur ;  but  one  does  not  well  see  why  a 
party  who  agrees  to  perform  an  entire  contract  should 
not  be  bound  by  it.  This  cannot,  however,  be  con- 
sidered as  fixing  the  purchaser  with  the  result  of  de- 
lay arising  from  the  non-performance  of  the  very  act, 
which  the  vendor  had  stipulated  to  perform.  When 
the  words  used  are  "  from  any  cause  whatever,''  they 
must  mean  some  cause  not  provided  for  by  the  con- 
tract; the  parties  not  considering  the  probability  of 
either  one  or  the  other  breaking  the  contract. 

I  do  not,  however,  think  it  necessary  that  the  order 
should  exactly  specify  the  grounds  on  which  it  is  made ; 
it  is  quite  sufiicient  for  me  to  refer  it  to  the  Master  to 
inquire  from  what  time  a  good  title  was  shewn,  and 
direct  the  payment  of  the  interest  to  commence  from 
that  time,  the  income  of  the  property  being  of  course 
regulated  by  the  same  rule. 


Ds  VlSUB 

V. 

Db  Vismb. 


Considerable  discussion  then  took  place  as  to  the 
position  in  which  the  purchaser  would  be  placed  by  the 
decision  of  the  Lord  Chancellor,  in  respect  of  the  loss 
he  had  sustained  by  having  appropriated  and  set  apart 

the 
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the  balance  of  the  purchase-money  in  the  manner  aboye 
stated. 

On  the  part  of  the  purchaser  it  was  contended,  that 
he  would  sustain  a  loss  (that  loss  being  the  difference 
between  the  2L  lOs.  per  cent,  received  from  the  bankers, 
and  wliat  he  might  otherwise  have  made  of  his  money) 
between  the  day  he  set  apart  the  balance  of  bis  pur^ 
chase-money  and  the  time  when  the  Master  should  find 
that  the  vendors  shewed  a  good  title ;  that  this  loss  arose 
from  the  vendors'  default;  that  the  ordinary  rule  is, 
when  a  purchase  is  to  be  completed  on  a  given  day,  if 
the  purchaser  gives  notice  that  his  money  is  Ijring  idle, 
the  interest  ceases,  and  the  purchaser  becomes  entitled 

Co  the  rents ;   Winter  v.  Blades,  (a) 

» 

The  LoRo  Chancellor  observed,  that  the  rule,  as 
stated  on  the  part  of  the  purchaser,  did  not  apply  to  a 
case  where  the  conduct  of  the  vendor  had  made  it  un« 
necessary  for  the  purchaser  to  pay  interest.  His  Lord- 
ship added,  —  where  nothing  appears  to  occasion  the 
delay,  the  rule  no  doubt  is,  that  if  the  purchaser,  who, 
on  the  face  of  the  contract,  is  under  the  necessity  of  pay- 
ing on  a  certain  day,  sets  apart  his  money,  and  gives 
notice  that  it  is  ready,  interest  stops  from  that  time, 
provided  it  be  shewn  he  made  no  interest  of  it ;  bat  if 
the  purchaser  refuses  to  pay  interest,  because  the  delay 
is  occasioned  by  the  vendor,  and  the  case  is  made  oat, 
no  question  can  arise  about  intermediate  interest,  be- 
cause it  does  not  begin  to  run  till  the  vendor  has  put 
himself  right.  In  the  present  case,  the  purchaser,  by 
precaution,  and. for  fear  of  being  called  upon  to  pay  the 
whole  interest,  did  that  which,  according  to  my  view, 
it  was  unnecessary  for  him  to  do :  — 

His 

(a)   Ubi  supra. 
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His  Lordship  concluded  as  follows :  — 

My  opinion  is,  that  the  vendors  being  in  default, 
the  delay  having  been  occasioned  by  their  not  per- 
forming their  part  of  the  contract,  are  not  to  exact 
from  the  purchaser  the  payment  of  interest  until  the 
time  they  shewed  a  good  title  on  their  abstract:  the 
effect  of  that  is  to  postpone  the  day  agreed  on  for  the 
completion  of  the  contract,  until  the  time  when  the  ven- 
dors put  themselves  right,  and  shewed  their  title  to  be 
good  on  the  abstract  The  result  therefore  is,  that  until 
that  time  there  would  be  no  demand  to  be  made  by  the 
vendors  for  the  payment,  and  therefore  the  interest, 
which  was  to  stand  in  the  place  of  that  payment,  had 
not  commenced  to  run :  it  did  run  when  they  shewed  a 
good  title,  and  not  before.  The  purchaser  is  to  have 
compensation  for  the  loss  and  injury  which  he  sustained 
by  the  non-performance  of  the  contract  by  the  vendors ; 
but  they,  the  vendors,  are  not  therefore  to  make  com- 
pensation for  any  loss  not  arising  out  of  their  contract, 
that  default  on  the  part  of  the  vendors  not  making  it 
necessary  or  proper  for  the  purchaser  to  lay  his  money 
by,  and  make  it  unproductive,  for  the  purpose  of  throw- 
ing the  loss  of  that  unproductiveness  on  the  vendors. 
I  think  it  is  carrying  the  principle  out  strictly,  to  post- 
pone the  time  for  paying  the  purchase-money  till  the 
time  a  good  title  was  shewn.  The  vendors  would  be 
entitled  to  the  rents  and  profits  up  to  that  time,  and 
the  purchaser's  liability  to  pay  interest  would  commence 
from  that  time,  and  the  Master  must  inquire  when  that 
time  was. 


1849. 
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In  discussing  the  question  of  costs,  it  appeared  that 
the  motion  of  the  17th  Jtily  1847  and  the  present  peti- 
tion had  been  served  on  all  the  parties  in  the  cause. 

The 
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The  Lord  Chancellor  held  that  this  bad  been 
rightly  done,  inasmuch  as  the  fund,  by  being  paid  into 
Court  to  the  credit  of  the  cause,  became  thereby  the 
fund  of  all  the  parties  to  the  suit. 


Nov.  13.  16. 


In  the  Matter  of  the  Trusts  of  the  Will  of  THOMAS 

BARTHOLOMEW, 

AND 

In  the  Matter  of  the  Act  10  &  II  Vict.  c.  96. 


A  testator,  by  ^T^HIS  was  an  appeal  from  an  order  made  by  the 

rert3"th?in-  Vice-chancellor  of  England,  on  the  Slst  Mardi 

vestment  of  1849,  directing  the  payment  to  Samuel  Trought  of  a  sum 

the  payment  ^^  1980/.,  which  had  been  paid  into  Court  by  the  tras- 

of  the  interest  tees  of  the  will  of  Thomas  Bartholomew,  under  the  pro- 

to  his  daueh-  •  .           ^  ,       *             «          »r.              ^ 

'    -^^  visions  of  the  Act  10  &  11  Fict.  c.  96. 


ter  for  life, 
and  from  and 
after  her  death 
declared  that 
the  trustees 
should  hold 


The  testator,  by  that  portion  of  his  will,  on  the  con- 
struction of  which  the  question  was  raised  by  the  peti- 

the  fund  upon  tion,  gave  and  bequeathed  to  his  trustees  the  sum  of 

trust,  to  pay 

the  same,  or 

assign  the 

securities, 

\?hereon  the 

same  might 

be  then  placed 

or  invested, 


S500/.  of  lawful  money  of  Great  Britain,  to  be  paid 
to  or  retained  by  them  at  the  expiration  of  six  calendar 
months  next  after  his  decease,  upon  the  trusts  therein- 
after  named  concerning  the  same ;  that  is  to  say,  as  to, 
for  and  concerning  the  sum  of  1500/.,  part  of  the  said 

unto  between,  gu^,  ^f  3500/.,  upon  certain  trusts  therein  mentioned, 
and  amongst  '^ 

all  and  every  and 

the  child  and 

children  of  his  said  daughter,  as  and  when  they  should  severally  attain  the  respective 
age  of  twenty-one  years,  in  equal  shares  and  proportions,  share  and  share  alike^**  to 
vmom  I  give  and  bequeath  the  same  accordingly.**  Held,  that  these  words  con- 
tained a  direct  gift,  independentljr  of  the  direction  to  pay,  the  words  "  to  whom " 
referring  to  all  and  every  the  child  and  children  of  the  testator's  daughter  ;  and 
consequently  that  a  child  of  the  testators  daughter,  dying  under  twenty-one,  took 
a  vested  interest  in  the  legacy. 
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and  not  material  to  be  herein  particularly  stated,  being  in        1 849. 
favour  of  Lxuy  Bartholomew^  the  eldest  of  the  testator's      ^^^^^ 
two  daughters  and  her  children ;  and  the  testator  then    Bartholo- 
proceeded  as  follows : — ^^  And  as  for  and  concerning  the 
sum  of  2000/.,  the  remainder  of  the  said  sum  of  3500/., 
upon  trust  that  they  my  trustees,  and  the  survivor  and 
survivors  of  them,  his  executors,  and  administrators,  do 
and  shall  place  out  and  invest  the  same  at  interest  in 
their  or  his  names  or  name,  in  Government,  real  or 
other  sufficient  security,  and  vary,  alter,  and  transfer 
such  last*mentioned  securities  for  any  others  of  a  similar 
nature,  at  discretion,  in  trust  for  my  daughter  Mary 
Ann  BuUer  Bartholomew^  and  pay  or  cause  to  be  paid 
the  annual  dividends  and  interest  thereof,  when  and  as 
the  same  shall  be  received,  into  the  proper  hands  of 
ray  said  daughter  Mary  Ann^  to  and  for  her  sole  and 
separate  use  and  benefit  for  and  during  the  term  of  her 
natural  life ;  and,  from  and  after  the  decease  of  my  said 
daughter  Mary  Ann^  upon  trust,  that  my  said  trustees, 
and  the  survivors  and  survivor,  his  executors  and  ad- 
ministrators do  and  shall  stand  possessed  of  and  in- 
terested in  the  said  sum  of  2000/.,  upon  trust  to  pay  the 
same  or  assign  the  security  or  securities  whereon  the 
same  may  be  then  placed  or  invested,  unto  or  between 
or  amongst  all  and  every   the  child  and  children  of 
my  said  daughter  Mary  Ann^  as  and  when  they  shall 
severally  attain  the  respective  ages  of  twenty-one  years, 
in  equal  shares  and  proportions,  share  and  share  alike, 
to  xohom  I  give  and  bequeath  the  same  accordingly f  with 
benefit  of  survivorship  to  and  amongst  such  child  or 
children,  in  case  of  the  death  of  any  one  or  more  of 
them  before  such  share  or  shares  of  and  in  the  said  sum 
of  2000/.  shall  become  payable;  and  I  will  that  what 
shall  so  survive  shall  from  time  to  time  likewise  survive 
and  go,  and  be  paid  in  like  manner,  together  with  the 
original  shares  or  share  of  such  child  or  children  of  and 
Vol.  I.  B  b  in 
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1849.        in  the  said  sum  of  2000Lt  and  lipon  further  trust,  that 
^^J'^  they  my  said  trustees  shall  in  the  meantime,  after  the 

Bartholo-  death  of  my  said  daughter  Mary  Ann^  pay  and  apply 
the  interests  and  dividends  of  the  said  2000L  for  and 
towards  the  maintenance,  clothing,  and  education  of 
such  child  or  children  of  my  said  daughter  Mmy  Antij 
until  their  respective  shares  thereof  shall  become  pay- 
able, in  proportion  to  their  respective  shares  therein,  as 
they  my  said  trustees  shall  in  their  discretion  think  fit." 
The  testator  appointed  his  son,  John  Thomas  Wilson 
BariholomeWf  his  residuary  legatee,  and  died  in  1826. 

On  the  19th  September  1828,  Mary  Ann  BuUer 
Bartholomew  intermarried  with  Samuel  Tro^ghtf  and 
there  was  issue  of  the  marriage  one  child  only,  being  a 
son,  who  was  bom  on  the  6th  November  1840,  and  was 
called  Samuel  Frederic  Troughtf  and  died  on  the  follow- 
ing day.  Mrs.  Trought  died  on  the  19th  Jtdy  1847. 
The  annual  dividends  and  interest  of  the  SOOO/.  were 
duly  paid  to  her  by  the  trustees  during  her  life,  and  up 
to  the  last  half-yearly  day  of  payment  next  preceding 
her  decease.  On  the  8d  April  1848,  letters  of  admini- 
stration of  the  estate  and  effects  of  the  infant  Sadnuel 
Frederick  Trought  were  granted  to  Samuel  Troughtf  and 
he,  thereupon,  served  the  trustees  with  a  notice,  requiring 
them  to  pay  to  him  the  said  sum  of  20002.  In  the 
month  of  March  1849,  the  trustees  paid  the  sum  of 
1980/.  (being  the  balance  of  the  sum  of  20002.,  after 
deducting  therefrom  the  legacy  duty  of  1/.  per  cent.) 
into  Court,  under  the  provisions  of  the  Trustees  Relief 
Act ;  and  Samuel  Trought^  thereupon,  presented  his  peti- 
tion for  payment  of  that  sum  to  him  as  the  representa- 
tive of  his  infant  son. 

The  case  came  on  before   the   Vice-Chancellor   of 
England  in  March  1849,  when  C.  Parker^  who»  as  repre- 
sentative 
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sentative  of  the  residuary  legatee  who  had  died,  had        1849. 
been  served  with  a  copy  of  the  petition,  appeared,  and     ^^^^*^ 
contended  that  the  legacy  of  2000^  had  never  vested,    Bartholo- 
and  ought,  therefore,  to  be  deemed  part  of  the  testator's 
residuary  estate.   The  Vice-Chancellor,  however,  having 
decided  that  the  legacy  had  vested  in  the  infant  son  of 
Samuel  Trough/^  the  question  was  now  brought,  by  way 
of  appeal,  before  the  Lord  Chancellor. 

Mr.  Malins  and  Mr.  Hothouse  for  the  appeal  petition. 
The  bequest  in  favour  of  the  children  of  Mrs.  Trought^ 
is  plainly  contingent  on  their  attaining  twenty-one. 
The  testator  could  not  have  used  stronger  words  to 
denote  a  contingency,  the  direction  being  for  the  trustees 
to  transfer  to  the  children  "a5  and  wfien  they  attain 
iwenty-one,  to  whom  I  give  the  same  accordingly!^  Hanson 
V.  Graham  {a).  It  is  true  that  the  will  contained  a  pro- 
vision for  survivorship  among  the  children;  but  Sir 
W.  Grant  considered  this  very  clause  in  Leake  v.  Robin' 
son  (b)  as  not  rebutting  the  contingent  quality  of  the 
gifu  So,  also,  with  respect  to  the  maintenance  clause, 
which  is  to  be  found  in  this  will,  it  is  well  settled  that, 
ivhere  the  gifl  is  contingent,  the  maintenance  clause 
cannot  have  the  effect  of  altering  the  nature  of  the 
legacy  ;  BuU  v.  Pritchard{c)^  Newman  v.  Newman  {d\ 
Festing  v.  Allen  (e).  In  the  case  of  Fawdry  v.  Geddes  {g\ 
the  trusts  for  maintenance  were  in  the  same  words  as  in 
this  will,  and  the  legacy  there  was  held  to  be  contingent 
In  the  case  of  Watson  v.  Hayes  (A),  although  there  was 
a  dedication  of  the  entire  interest  to  the  maintenance 
and  support  of  the  legatee,  yet,  inasmuch  as  there  was 
an  absence  of  any  words  of  gift,  except  in  the  direction 

to 

(fl)  6  Ve$.  239.  (<?)  \2M.^W.  279. 

\h)  2  Mer.  363. :  see  p.  387.  {g)  1  Run.  4"  M.  203. 

(c)  1  Rui9.  213.  (A)  5  Myl.  4r  Cr.  125. 

(d)  lOiSlm.  51. 
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1849.       to  pay  at  a  given  time,  which  never  arrived,  or  upon  a 

^^^"^^     given  event,  which  never  took  place,  the  gift  of  the  prin- 

BiitTHOLo-    cipal  sum  was  held  not  to  have  vested.     They  also  re- 

"'"^*  ferred  to  the  observations  of  Vice-Chancellor  Wigram 
in  the  case  of  Leeming  v.  Sherratt  (a). 

Mr.  Roltf  Mr.  Llot/d^  and  Mr.  Naldei\  cantrd.  Tliere 
is  no  gift  over  in  default  of  children.  The  words  *^  to 
whom  I  give  the  same  accordingly  "  are  referable  to  the 
previous  words  <*  share  and  share  alike";  and  the  clause 
of  survivorship  leads  irresistibly  to  the  conclusion,  that 
each  share  must  have  been  intended  to  vest  on  the  birth 
of  each  child.  The  rule  of  the  civil  law  must  be  re- 
ferred to  for  the  construction  of  this  legacy,  which  is 
absolutely  given,  and  the  payment  only  postponed  to  a 
future  definite  period,  and,  by  that  rule,  this  legacy 
would  be  treated  as  debitum  in  prasenti  solvendum  in 
Juitiro;  Leeming  v.  Sherratt{b).  In  the  case  of  Leake 
V.  Bobinsan  (c),  there  was  no  gift,  except  in  the  direction 
to  pay,  and  it  is,  therefore,  distinguishable  from  the 
present.  Here  there  is  a  direction  that  the  interest  of 
the  shares  is  to  be  laid  out  for  the  benefit  of  the 
legatees,  and  that  of  itself  is  sufficient  to  make  it  a 
vested  legacy  ;  Hanson  v.  Graham  (d).  In  the  case  of 
Ijeake  v.  Robinson  there  was  this  other  difierence,  namely, 
that  there  was  no  direction  for  maintenance  out  of  the 
entire  interest,  but  the  quantum  was  to  be  at  the  dis- 
cretion of  the  trustees;  and  the  case  of  Vawcby  v. 
Geddes  {e)  was  decided  on  similar  grounds.  In  the  pre- 
sent instance,  the  discretion  given  to  the  trustees  is  not 
as  to  the  quantum,  but  as  to  the  mode  of  application ; 
there  has  also  been  a  separation  from  the  bulk  of  the 
estate  vested  in  the  trustees,  and  a  gift  of  the  interim 

interest, 

(a)  2  Hare,  14u  {d)  Uhi  supni 

(b)  Ubi  supra.  (e)  VUstsprd. 

(c)  Ubi  supra. 
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interest,  and  these  circumstances  have  been  held  suffi-  1849. 

cient  to  indicate  a  vested  legacy ;  Saunders  v.  Vautier  {a).  ^T^*^"^"^ 

They  also  referred  to  Booth  v.  Booth  {b\  and  Hammond  Bartholo- 
V.  Matde  (c). 

Mr.  Hetheringion  for  the  trustees. 
Mr.  Matins  in  reply. 


MBW. 


The  Lord  Chancellor. 

The  construction  which,  in  my  opinion,  must  be  put 
upon  the  expression  in  the  will,  excludes  all  difficulty 
in  deciding  upon  the  interests  of  the  parties,  bringing 
the  case  within  the  principle  now  clearly  established, 
and  which  is  recognised  in  the  leading  authority  relied 
upon  by  the  Appellant,  Leake  v.  Robinson  {d).  That 
rule  is,  that  if  there  be  a  direct  gift  to  legatees,  a  direc- 
tion for  payment  when  they  shall  attain  a  certain  age, 
shall  not  prevent  the  vesting  of  the  legacy,  and,  there- 
fore, that  the  personal  representative  of  a  legatee  dying 
under  such  age  will  be  entitled.  What  Sir  W.  Grant 
decided  was,  that,  where  there  was  no  gift,  except  in  the 
direction  to  pay,  and  the  direction  was  to  pay  when 
the  legatee  attained  the  required  age,  the  gift  was,  in  ef- 
fect, a  gift  to  sHch  of  the  legatees  as  should  attain  that 
age,  and,  therefore,  failed  as  to  such  who  died  under  it. 

The  question  then  is  simply,  whether  this  will  does 
not  contain  a  gift  to  the  legatees,  independently  of 
the  direction  to  pay,  and  I  am  of  opinion  that  it  does. 
The  testator  directs  the  investment  of  2000/.  and  pay- 
ment of  the  interest  to  his  daughter  for  life ;  and  from 

and 

(a)  Cr.  *  P.  240.  (c)  1  CoU,  281, 

\b)  4  Vet.  399.  ((/)  UU  tvpra. 

Bb  S 
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1849.        and  after  her  death  declares  ^^the  trustees  shall  hold 
^^^^"^     it  upon  trust  to  pay  the  same  or  assign  the  securities 
Babtholo-    whereon  the  same  may  be  then  placed  or  invested  unto, 
between   and  amongst   all    and  every  the  child    and 
children  of  his  said  daughter,  as  and  when  they  shall 
severally  attain  the  respective  age  of  twenty-one  years, 
in  equal  shares  and  proportions,  share  and  share  alike, 
to  whom  I  give  and  bequeath  the  same  accordingly/' 
Here  are  words  of  direct  gift,  and  the   only  question 
is,  who  are  the  parties  to  whom  it  is  made,  that  is,  who 
are  the  parties  to  which  the  words,  **  to  wkom,**  refer. 
The  only  description  of  persons  to  which  they  can  refer 
is,  "all  and  every  the  child  and  children  of  his  daughter." 
If  these  words  of  gift  had  preceded  the  direction  to  pay 
at  twenty-one,  no  question  could  have  arisen;  and«why 
is   not  the  same   construction  to  be  adopted,  because 
he  has   specified  the  objects  of  his  gifl,    not   by   de- 
scribing them  in  this  part  of  the  sentence,  but  by  re- 
ferring to  a  description  already  made  in  the  same  sen- 
tence.   If  the  gifl  had  been,  "  and  I  give  the  same  to  all 
and  every  the  child  and  children  of  my  said  daughter 
accordingly,"  I  cannot  conceive  that  any  question  could 
have  been  raised.     The  argument  rests  upon  the  word, 
^*  accordinffly"  and  is  reduced  to  this, — that  the  direction 
to  pay  to  children  at  twenty-one,  without  more,  makes 
the  attaining  twenty-one  a  qualification  necessary  for  each 
child,  before  the  legacy  can  be  claimed ;  that  therefore^ 
it  is  equivalent  to  a  gift  to  such  of  the  children  as  shall 
attain  that  age,  and  the  gift  which  follows,  "  to  whom  I 
give  the  same  accordingly,"  must  refer  to  those  only  who 
should  attain  twenty-one.     But  that  is  making  the  tes- 
tator to  speak,  not  in  the  usual  and  natural  meaning  of 
the  words  used,  but  according  to  a  result  which  certain 
technical  rules  may,  in  certain  cases,  lead  to,  the  truth 
being,  that,  in  the  antecedent  passage,  the  testator  did 
not  contemplate  the  death  of  any  child  under  twenty- 
one. 
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one,  but,  on  the  contrary,  first  provides  for  the  event  of  1849. 

all  living  to  attain  that  age :  the  possible  event  of  some  ^'^T^'^^*'^ 

dying  under  that  age,  he  afterwards  provided   for,  by  Bartholo- 
the  clause  of  survivorship. 

I  think,  therefore,  that  there  is  here  a  gift  to  all 
the  children  of  his  daughter,  with  a  direction  that  pay- 
ment should  be  made  at  twenty- one,  and  this  is  what 
the  word,  ^^  accordingly^*  refers  to,  for  that  he  had 
before  directed,  but  he  had  not  before  adverted  to 
the  possible  death  of  some  under  that  age.  This  he 
provides  for  by  the  clause  of  survivorship,  which  would 
have  been  wholly  useless,  if  the  gift  had  been  to 
such  children  only  as  should  attain  twenty-one.  In 
Leake  v.  Robinson^  Sir  fV.  Grant  so  considered  the 
provision  for  survivorship ;  but  that  was  because  he  had 
come  to  the  conclusion  that  there  was  no  gift,  except  to 
children  attaining  the  required  age,  and  therefore  held, 
that  this  clause  could  not  alter  the  terms  and  conditions 
of  the  gift  which  had  been  already  made ;  but  if,  in- 
stead of  the  construction  of  the  first  gift  being,  as  I 
think  it  is,  clear  in  favour  of  the  vesting,  there  had  been 
expressions  used  of  more  doubtful  meaning,  and  capable 
of  either  construction,  the  clause  of  survivorship  would 
properly  have  operated  strongly  in  favour  of  that  con- 
slruction  which  would  make  it  operative.  With  respect 
to  the  clause  for  maintenance,  it  is  to  be  observed,  that 
the  whole  of  the  interest  and  dividends  of  the  2000/.  is 
given  for  the  maintenance,  clothing,  and  education  of 
the  children,  that  is,  each  child  was  to  have  the  income 
of  its  own  share,  the  mode  oF  application  only  was  left 
to  the  discretion  of  the  trustees. 

I  am  clearly  of  opinion  that  the  Vice-Chancellor  has 
put  the  right  construction  upon  this  part  of  the  will.   . 
The  appeal  petition  must  therefore  be  dismissed  with 
costs. 

Bb  4 


362 


CASES  IN  CHANCERY. 


1849* 


Nov.  14. 


NEWTON  V.  MANNING, 


AND 


In  the  malter  of  the  Act  1  Will.  4.  e.  65. 


The  Lord 
Chancellor 
has  no  juria- 
diction  under 
the  34th  sec- 
tion of  the  1 
HW4.C.65. 
to  deal  with 
the  property 
of  a  party  de- 
clare lunatic 
by  a  foreign 
jurisdiction, 
except  only  in 
conformity 
with  the  laws 
of  the  country 
where  the 
lunacy  has 
been  declared. 


nnHIS  was  the  petition  of  Harriet  C.  de  BaimnHej 
-■-      the  wife  of  J.  B.  C.  de  Boinvillej  a  Defendant  in 
the  above  cause ;  and  it  was  presented  under  the  follow- 
ing circumstances. 

The  Master,  in  pursuance  of  a  reference  to  him, 
certified,  that  the  Petitioner's  husband  had  been  found 
a  lunatic  by  the  laws  of  France^  in  which  country  the 
lunatic  was  residing ;  that  he  was  entitled  to  a  certain 
sum  of  money  standing  to  the  credit  of  the  causey  con- 
sisting partly  of  principal  monies  and  partly  of  the  in- 
terest accrued  due  on  such  principal  monies ;  and  that 
by  the  laws  of  France^  the  Petitioner,  as  the  tutrice  of 
the  lunatic  (a),  was  absolutely  entitled  to  the  whole 
annual  income,  and  to  asum  out  of  the  corpus,  not  ex- 
ceeding the  value  of  fifty  francs  per  annum,  French 
rentes,  without  the  opinion  of  the  family  council,  in 
liberating  the  property  of  the  lunatic  from  the  charges 
which  pressed  upon  it,  and  to  all  the  personal  property, 
to  satisfy  the  debts  of  the  lunatic,  subject  to  such  limits 


(a)  By  the  450th  Article  of 
the  Code  Civil  of  France  the 
general  rule  respecting  the  Tunc* 
tions  of  a  guardian  is  thus  stated : 
"The  guardian  shall  have  the 
care  of  the  person  of  the  minor, 
and  shall  represent  him  in  all 


civil  acts ;  he  shall  administer 
his  property  like  a  good  father 
of  a  family,  and  shall  answer  in 
damages  and  interest  the  con- 
sequences of  his  mismanage- 
ment.*' 
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as  necessity  or  reason  would  dictate.  The  Master  also 
found  that  a  sum  of  40/.  had  been  advanced  to  the  Peti- 
tioner for  the  payment  of  legacy  duty  on  behalf  of  the 
lunatic.  The  Petitioner  had  also  incurred  debts  for  the 
support  of  two  of  her  sons,  who  were  of  unsound  mind, 
to  the  amount  of  680/. 


363 


1849. 
Newton 

V. 

Mannino. 


Under  these  circumstances,  the  Petitioner  prayed  the 
payment  to  her  of  the  interest  and  dividends  which  had 
accrued,  and  also  of  the  sums  of  680/.  and  40/.  out  of 
the  corpus. 

By  the  S4th  section  of  the  Act  1  WiU.  4.  c.  65.^  it  is 
enacted,  **  that  where  any  stock  shall  be  standing  in 
the  name  of,  or  vested  in,  any  person  residing  out  of 
England^  it  shall  be  lawful  for  the  Lord  Chancellor,  in- 
trusted as  aforesaid,  upon  petition  and  proof  being  made 
to  his  or  their  satisfaction,  that  such  person  has  been 
declared  lunatic,  and  that  his  personal  estate  has  been 
vested  in  a  curator  or  other  person  appointed  for  the 
management  thereof,  according  to  the  laws  of  the  place 
where  such  person  shall  reside,  to  direct  any  person 
whom  such  Lord  Chancellor  shall  think  proper  to  ap- 
point for  that  purpose  to  transfer  such  stock  or  any  part 
or  parts  thereof  into  the  name  of  any  such  curator  or 
other  such  person  as  aforesaid,  or  otherwise,  and  also 
to  receive  and  pay  over  the  dividends  thereof  as  such 
Lord  Chancellor  shall  think  fit ;  and  that  such  transfers 
and  payments  shall  be  valid  and  effectual  to  all  intents 
and  purposes  whatsoever." 


Mr.  (7.  Parker  and  Mr.  Flather^  in  support  of  the 
petition,  relied  on  the  foregoing  section  ;  and  also  sub- 
mitted that  the  Lord  Chancellor  had  a  discretionary 
power  to  warrant  the  appropriation  of  the  principal  sums 
belonging  to  the  lunatic  to  the  discharge  of  his  debts. 

The 
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Nbwton 

V, 

Manning. 


TTie  Lord  Chancellor  (on  being  informed  that  the 
Petitioner's  husband  was  not  found  a  lunatic  by  the  laws 
of  England) f  said,  that  he  had  no  jurisdiction  under  the 
34th  section  of  the  Act  1  IVill.  4.  c  65.  to  administer  the 
funds,  as  required  by  the  Petitioner,  under  this  lunacy, 
except  in  conformity  with  the  laws  of  the  country  where 
the  lunacy  had  been  declared  ;  that  if  the  law  of  France 
warranted  the  Petitioner  in  dealing  in  the  manner  pro- 
posed with  the  corpus  of  her  husband's  property,  she 
had  only  to  arm  herself  with  the  authority  of  that 
foreign  jurisdiction,  and  the  money  would  be  paid  out 
to  her,  as  any  other  sum  of  money  in  Court  would  be 
paid  out  to  a  party  shewing  a  title. 


An  order  was,  therefore,  taken,  limited  to  the  payment 
to  the  Petitioner  of  the  arrears  of  interest  and  future 
income  of  the  sum  in  Court,  together  with  the  4tOL  which 
had  been  advanced  to  satisfy  the  charge  of  legacy  duty* 


^00.21.  24. 


SKARF  V.  SOULBY. 


The  bill  al-       T^Y  an  indenture  of  assignment,  dated  the  7th  Dc 
t^i^^of*^    -■-^  cember  1842,  and  made  between  John  Milner  (a 

executing  a       married  man)  of  the  one  part,  and  ]^iza  Quilton  of  the 
voluntary  set-  . , 

tiement,  the  other 

settlor  was  in- 
solvent or  in  embarrassed  circumstances  or  indebted  to  divers  persons:  Held,  in 
the  absence  of  any  proof  of  actual  insolvency,  that  the  mere  fact  of  the  settlor 
then  owing  some  debts  was  not  sufficient  to  invalidate  the  settlement. 

In  this  case  there  was  no  allegation  of  anv  debt  owing  to  the  PiaintifiT  at  the 
date  of  the  settlement,  but  the  fact  was  proved  by  evidence  in  the  cause :  Held,  that 
this  circumstance,  though  forming  no  ground  for  deciding  at  once  against  the  vali- 
dity of  the  settlement,  laid  the  foundation  for  enquiry ;  and  the  Court  accordingly 
directed  a  reference  to  enquire,  what  debts  were  owing  by  the  settlor  at  the  time  of 
executing  the  settlement,  and  at  his  death,  and  what,  at  the  time  of  the  settlement, 
was  the  amount  of  the  settlor's  property  not  included  in  it. 
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other  part,  after  reciting  that  the  said  J.  Mibier  and  1849. 
jE.  QuiUon  had,  for  several  years  past,  cohabited  together, 
and  that  the  said  JE.  QuiUon  had  had  and  borue  four 
children  during  such  cohabitation,  and  who  were  then 
respectively  living ;  that  the  said  J.  Milner  had  deter- 
mined to  discontinue  such  cohabitation,  and  was  desirous 
of  making  provision  for  the  future  maintenance  of  the 
said  E.  QuiUon  and  her  said  children,  and  for  that 
purpose  had  agreed  to  secure  unto  her  an  annuity  of 
250^  during  his  life,  and  to  assign  to  her  two  several 
policies  of  assurance,  effected  on  the  life  of  the  said 
J.  Milner^  the  one  bearing  date  the  25th  Jtdy  1832, 
and  the  other  bearing  date  the  24th  Naoember  1841, 
and  to  continue  the  same  on  foot  during  his  life,  as  a 
provision  for  the  said  E.  QuilU)n  and  her  said  children : 
it  was  witnessed  that,  in  pursuance  and  performance 
of  the  said  agreement,  and  in  consideration  of  the  con- 
nection which  had  theretofore  existed  between  the  said 
«7.  Milner  and  E.  QuiUon,  and  also  for  the  nominal 
consideration  therein  mentioned,  the  said  </•  Milner 
covenanted  to  pay  the  said  annuity,  and  thereby  as- 
signed unto  the  said  E.  QuiUon  the  said  two  several 
policies,  and  all  additions  thereto  and  increase  thereof, 
and  all  other  monies  whatsoever  which  should  become 
or  be  payable  or  recoverable  upon  the  said  policies,  to 
hold  the  same  upon  the  trusts,  and  for  the  purposes 
therein  mentioned :  and  the  said  J.  Milner  thereby 
covenanted,  during  his  life,  to  pay  the  premiums  upon 
the  said  policies ;  and  it  was  declared  that  the  monies 
to  be  received  on  the  said  policies  should  be  invested  in 
the  names  of  trustees,  to  be  named  by  J.  Milner^,  in 
trust,  to  pay  the  dividends  to  the  said  E.  QuiUon  for 
life,  and  upon  her  death,  to  divide  the  fund  among  the 
children  of  the  said  E.  QuiUon. 

J.  Milner 
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1849.  J.  Milner  died  on  the  28th  May  1846,  having  made 

a  will  dated  the  26th  August  18S4,  appointing  the  De- 
fendants, Anthofiy  Morland  SouUy  and  Charles  WaUis 
Hoffman^  executors,  who  duly  proved  the  same. 

On  the  27th  Auffisl  1846,  the  Plaintifis  Thomas 
Skarf  and  Charles  Thomas  FearrUetfy  on  behalf  of  them- 
selves and  the  other  unsatisfied  creditors  of  the  testator, 
filed  their  original  bill  against  the  executors,  praying 
the  usual  accounts  of  the  personal  estate  of  the  testator, 
and  that  the  same  might  be  duly  administered. 

The  executors,  by  their  answer  to  this  bill,  stated 
that  the  testator's  personal  estate  was  insufficient  for  the 
payment  of  his  debts.  A  decree  was  made  on  the  Srd 
Naoember  1846,  whereby  the  usual  accounts  were  di- 
rected. It  appeared,  that,  at  the  death  of  the  testator, 
the  sums  of  2250/.  and  3000/.  were  respectively  pay- 
able upon  the  policies  assigned  to  E.  Quilton* 

On  the  7th  Naoember  1846,  the  said  Plaintiffs,  ^on 
behalf  of  themselves  and  all  other  the  creditors  of  John 
Milner^  deceased,"  filed  a  supplemental  bill  against  the 
executors,  and  against  JS/iza  Quilton  and  her  children, 
praying  that  it  might  be  declared  that  the  indenture  of 
assignment  of  the  7th  December  1842  was  fraudulent  and 
void  as  against  the  Plaintiffs  and  the  other  creditors  of 
the  testator,  and  that  the  monies  assured  and  made  pay- 
able by  the  two  policies,  or  a  competent  part  thereof, 
were  applicable,  and  ought  to  be  accounted  for^  under 
the  decree  of  the  3rd  November  1846,  in  aid  of  the 
other  personal  estate  of  the  testator,  for  the  payment  of 
his  funeral  and  testamentary  expenses  and  debts ;  and 
that  the  said  monies  might  be  brought  into  Court  and 
secured  for  the  benefit  of  the  Plaintiffs  and  the  other 

creditors 
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creditors  of  the  testator ;  and  for  an  injunction  against 
the  receipt  of  the  same  by  the  said  E.  Quilton. 

The  bill  set  out  the  indenture  of  assignment,  and  con- 
tained the  following  allegations  in  support  of  the  Plaintiff's 
case;  —  that  the  said  testator,  at  the  time  of  his  death, 
was  justly  and  truly  indebted  to  the  Plaintiff  Thomas 
Skarff  in  the  sum  of  200L  and  upwards,  for  money  lent 
and  advanced  to  the  said  testator  in  his  lifetime,  and  to 
the  Plaintiff  C.  T.  FeanUey^  in  the  sum  of  SOU  \Ss.  5d. 
for  goods  sold  and  delivered  to  the  said  testator  in  his 
lifetime,  and  that  the  said  testator  was  also,  at  the  time 
of  his  death,  indebted  to  divers  other  persons  in  various 
sums  of  money ;  —  that  the  debts  so  due  and  owing  to 
the  said  Plaintiffs  from  the  said  testator  at  the  time  of 
his  decease  as  aforesaid,  still  remain  due  and  owing  to 
the  said  Plaintiffs  from  his  estate ;  —  that  the  said  testator, 
John  Milner^  at  the  time  of  his  death,  was  possessed  of 
or  entitled  to  the  said  two  policies,  and  to  the  insurance 
and  other  monies  thereby  made  payable,  and  that  the 
same  at  his  death  formed  and  now  forms  part  of  bis 
estate,  and  ought  to  be  accounted  for  and  applied  as 
such  under  the  decree  of  the  Srd  November  1846;  — 
that  the  indenture  of  assignment  of  the  7th  December 
1842  was  executed  by  the  testator  at  a  time  when  he 
was  so  insolvent  or  in  embarrassed  circumstances,  or  at 
a  time  when  he  was  indebted  to  divers  persons  in  con- 
siderable sums  of  money,  and  that  the  same  was  exe- 
cuted by  him  without  any  pecuniary  or  other  good  or 
valuable  consideration  for  the  same,  and  that  the  said 
testator  never  parted  with  the  custody  or  possession  of 
the  said  policies,  or  either  of  them,  but  retained  the 
same  in  his  possession  or  power  until  the  time  of  his 
decease,  and  that  he  from  time  to  time  paid  the  annual 
premiums  which  became  due  and  payable  in  respect  of 
the  said  policies,  and  that  a  considerable  part  of  his 

estate 
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estate  and  effects  was  applied  in  or  towards  payment  of 
such  premiums,  and  which  but  for  such  payment  would 
have  been  assets  for  payment  of  the  debts  of  the  Plain- 
tiffs and  the  other  creditors  of  the  said  testator;  —  that 
no  notice  of  the  said  alleged  assignment  was  given  to 
the  Assurance  Companies,  or  either  of  them,  until  after 
the  death  of  the  said  testator,  and  that  tlie  said  policies 
of  assurance  were  not,  nor  was  either  of  them,  handed 
over  to  the  said  Eliza  Quilton  in  the  lifetime  of  the  said 
testator,  or  until  some  time  afler  his  decease ;  —  that 
the  indenture  of  assignment  was.  and  is  fraudulent  and 
void  as  against  the  Plaintiffs  and  the  other  unsatisfied 
creditors  of  the  said  testator,  and  that  the  Plaintiffi  and 
the  other  unsatisfied  creditors  of  the  said  testator  are 
entitled  to  have  the  said  insurance  and  other  monies,  or 
so  much  thereof  as  may  be  necessary  for  that  purpose, 
applied  under  the  aforesaid  decree  of  the  Srd  Nooember 
1846,  in  aid  of  the  other  personal  estate  and  effects  of  the 
said  testator,  in  payment  and  satisfaction  of  the  debts 
due  and  owing  to  the  Plaintiffs  and  the  other  creditors. 


The  Defendant  Eliza  Quilton^  by  her  answer,  denied 
that  the  indenture  was  executed  by  the  testator  at  a  time 
when  he  was  in  insolvent  or  embarrassed  circumstances, 
or  at  a  time  when  he  was  indebted  to  divers  or  any 
persons  in  considerable  or  any  sums  of  money.  She 
further  stated,  that,  upon  the  execution  of  the  said  in* 
denture  of  the  7th  December  1842,  the  indenture  and 
policies  were  handed  to  her  by  the  testator,  and  that 
she  retained  the  same  in  her  possession  until  after  his 
death ;  that  the  premiums  upon  the  policies  were  duly 
paid  by  the  said  testator  down  to  the  time  of  his  death. 


Both  parties  went  into  evidence ;  but  no  proof  was 
adduced  of  the  testator's  insolvency  at  the  date  of  the 
settlement,  or  of  any  other  debt  being  then  due  by 

him. 
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him^  save  only  the  sum  of  2002.  to  the  Plaintiff,  7*.  1849. 
Skarft  who  was  in  the  employment  of  the  testator,  and 
who,  as  it  appeared,  had  from  time  to  time  deposited 
bis  earnings  in  the  testator's  hands,  and  held  an  I.  O.  U. 
signed  by  the  testator  for  the  amount.  This  debt,  and 
also  a  sum  of  30/.  to  the  other  Plaintiff,  on'  account  of 
general  articles  of  grocery  supplied,  were  due  at  the 
death  of  the  testator. 

The  case  came  on  before  the  Vice-Chancellor  of 
JSngland  on  the  6th  November  1848,  when  his  Honor 
made  a  decree,  declaring  that  the  indenture  was  void  as 
against  the  creditors  of  the  testator,  and  that  the  pro- 
ceeds of  the  policies  (which  had  been  previously  paid 
into  Court)  were  assets  for  the  creditors  of  the  testator, 
and  ought  to  be  applied  accordingly,  (a)  From  this 
decision  the  Defendant,  JEUiza  Quiltofij  appealed  to  the 
Lord  Chancellor. 

Mr.  Siuarty  Mr.  J.  Parker^  and  Mr.  Yotmge  in  sup- 
port of  the  decree.  This  bill  does  not  seek  to  impeach 
the  deed  on  the  ground  of  immoral  consideration,  but  as 
a  voluntary  settlement  void  against  creditors.  Our  con- 
tention is,  that  if  a  man,  owing  money  to  a  party,  makes 
a  voluntary  settlement,  that  settlement  will  be  set  aside 
at  the  suit  of  that  party,  and  when  set  aside,  the  settled 
property  will  be  assets  for  the  payment  of  creditors  gene- 
rally. It  must  for  this  purpose  be  proved  that  the  settlor 
was  indebted  at  the  time  of  making  the  deed  to  the 
party  seeking  to  set  it  aside,  and  also  that  the  debt  is 
unsatisfied  at  the  time  of  impeaching  the  transaction. 
These  facts  are  clearly  established  in  the  present  case. 
Milner  was  indebted  to  the  Plaintiff  Skarf  at  the  time 
of  executing  the  deed  of  the  7th  December  1842,  and 

continued 

(a)  16  5im.  344.481. 
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continued  so  indebted  down  to  the  time  of  his  death.  In 
Lord  Townshend  v.  Windham  (a),  Lord  Hardwicke  says, 
p.  1 0.,  "  There  is  no  case  where  a  person  indebted  makes 
a  conveyance  of  a  real  or  chattel  interest  for  bene6t  of  a 
child  without  the  consideration  of  marriage  or  other  va- 
luable consideration,  and  dying  indebted  afterwards,  that 
that  shall  take  place ;  —  (and,  after  commenting  upon 
the  difference  between  the  Statutes  of  Fraud  of  the  13th 
and  27th  Eliz.^  his  Lordship  again  says),  —  ^^  but  I  know 
no  case  on  the  18th  Eliz.  where  a  man  indebted  at  the 
time  makes  a  mere  voluntary  conveyance  to  a  child 
without  consideration,  and  dies  indebted,  but  that  it 
shall  be  considered  as  part  of  his  estate  for  benefit  of 
his  creditors."  In  Russel  v.  Hammond  (£),  Lord  Hard' 
wicke  again-  says,  p.  15.,  *'  There  are  many  opinions  that 
every  voluntary  settlement  is  not  fraudulent ;  what  the 
Judges  mean,  is,  that  a  settlement  being  voluntary,  is  not 
for  that  reason  fraudulent,  but  an  evidence  of  fraud  only; 
Baoa/s Casern  1  Vent.  193.,  1  Mod.  119.;  Lord  Tenham 
y.Midlins;  though  I  have  hardly  known  one  case,  where 
the  person  conveying  is  indebted  at  the  time  of  the  con- 
veyance that  has  not  been  deemed  fraudulent ;  there 
are,  to  be  sure,  cases  of  voluntary  settlements  that  are  not 
fraudulent,  and  those  are,  where  the  person  making  is 
not  indebted  at  the  time;  in  which  case,  subsequent 
debts  will  not  shake  such  settlement'*  Again,  in  Walker 
V.  Burrows  (c).  Lord  Hardwicke  says,  *'  It  has  been  said 
all  voluntary  settlements  are  void  against  creditors, 
equally  the  same  as  they  are  against  subsequent  pur- 
chasers, under  the  statute  of  the  27th  Eliz.  c.  4.  But 
this  will  not  hold ;  for  there  is  always  a  distinction  upon 
the  two  statutes  :  'Tis  necessary,  on  the  1 8th  of  Eliz.^  to 
prove  that  at  the  making  of  the  settlement  the  person 

conveying 


(a)  2  Vcs.  1. 
(A)  1  Atk.  13. 


(c)  I  Aik.  93. 
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conveying  was   indebted   at  the  time   or  immediately        1849. 
after  the  execution  of  the  deed,  or  otherwise  it  would 
be  attended  with  bad  consequences,  because  the  statute 
extends  to  goods  and  chattels,  and  such  a  construction 
would  defeat  every  provision  for  children  and  families, 

though  the  father  was  not  indebted  at  the  time 

Where  a  man  has  died  indebted,  who  in  his  lifetime 
made  a  voluntary  settlement,  upon  application  to  this 
Court  to  make  it  subject  to  his  debts  as  real  assets,  the 
Court  have  always  denied  it,  unless  you  shew  he  was 
indebted  at  the  time  the  conveyance  was  executed." 
The  case  of  Stephens  v.  Olive  {a)  is  an  exception,  but 
proves  the  general  rule  to  be  as  above  stated.  In  Kidney 
V.  Coussmaker  {b\  Sir  W.  Grants  referring  to  the  case  of 
a  post  nuptial  settlement,  says  (p.  155.)}  ^'  Though  there 
has  been  much  controversy,  and  a  variety  of  deci- 
sions, upon  the  question,  whether  such  a  settlement  is 
fraudulent  as  to  any  creditors,  except  such  as  were  cre- 
ditors at  the  time,  I  am  disposed  to  follow  the  latest 
decision,  that  of  Montague  v.  Lord  Sandwich^  which  is, 
that  the  settlement  is  fraudulent  only  as  against  such 
creditors  as  were  creditors  at  the  time.*'  The  Reporter, 
in  a  note  to  this  case  (p.  155.),  and  referring  to  the  de- 
cree in  MoiUagiie  v.  Lord  Sandwich^  stated  in  a  previous 
note  (p.  148.),  says,  ^*  The  decree  is  confined  to  creditors 
prior  to  the  deed ;  but  Lord  Rosslyn,  when  the  cause 
was  heard,  said,  that  if  there  is  any  creditor  whose  debt 
would  be  prejudiced  by  the  voluntary  settlement,  it 
throws  the  subject  into  assets,  and  lets  in  all  the  credi- 
tors." We  rely  also  on  Richardson  v.  Smallwood.  (c) 
The  effect  of  the  decree  now  appealed  from  is,  to  bring 
the  fund  into  administration  in  the  original  suit.  If, 
therefore,  any  thing  shall  remain  after  paying  creditors, 

it 

(ff)  2  Sto.  C.  C.  90.  (c)  Jacobs  552. 

(b)  12  Vet.  136. 

Vol.  I.  Co 
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1849L  it  will  be  applicable  for  the  bene6t  of  Mrs.  Qtdlton^  so 
that  the  decree  only  postpones  her  to  the  creditors  of 
the  settlor.  The  settlor^  by  the  payment  of  the  pre- 
miums on  the  policies  assigned,  was  withdrawing  funds 
from  his  creditors,  which  ought  to  have  been  applied  in 
payment  of  their  debts. 

■ 

Mr.  Bacon  and  Mr.  F.  J.  Hall^  for  the  executors. 

Mr.  Bethell,  Mr.  Rolt,  and  Mr.  Southgate^  for  £. 
Qjiilton.  The  judgment  of  the  Vice-Chancellor  is  at 
variance  with  former  decisions.  The  Plaintiffs  here  sue 
on  behalf  of  themselves  and  other  creditors,  and  rely  on 
the  fact  of  the  settlor  being  in  embarrassed  circum- 
stances at  the  date  of  the  settlement  sought  to  be  im- 
peached. This  is  quite  distinct  from  the  case  of  a 
creditor  to  whom  a  debt  was  owing  at  the  date  of  the 
settlement,  and  who  seeks  to  set  that  settlement  aside 
on  the  ground  that  by  it  he  is  prevented  from  being 
paid  his  debt.  A  voluntary  deed  is  regarded  to  some 
extent  as  a  fraud  ;  but  this  is  not  always  the  case.  It  is 
only  if  it  has  the  effect  of  preventing  creditors  being  paid 
that  it  is  fraudulent,  otherwise  it  is  not  so.  The  conse- 
quence then  is,  that,  to  set  aside  such  a  deed,  you  must 
shew  that  it  has  the  effect  just  stated,  and  must,  there- 
fore, make  out  that  at  the  time  of  executing  it  the  settlor 
was  in  such  a  state  of  embarrassment  as  not  to  be  jus- 
tified in  parting  with  the  property.  Nothing  that  Lord 
Hardwickc  lays  down  goes  further  than  this.  The  ques- 
tion is,  what  is  meant  by  the  word  *^  indebted,"  as  used 
by  his  Lordship  in  Lord  lownshend  \.  Windham {a)i  it 
means,  without  doubt,  an  inability  to  pay  debts,  that  b, 
being  indebted  beyond  means  of  payment.  A  man  with 
10,000/.  at  his  bankers,  and  owing  600il  to  tradesmen, 
cannot  be  said  to  be  indebted  in  the  sense  meant  by 

Lord 

(a)  UbiMuprd. 
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Lord  Hardwicke.  The  case  of  T&wnsendv.  Weistacoit  (a\  IB49. 
before  the  present  Master  of  the  Rolls,  supports  this 
view,  which  b  quite  consistent  with  the  expressions  used 
by  Lord  Hardwicke^  in  Russel  v.  Hammond  {by  by  Lord 
Alvatdey^  in  Lush  v.  fVilkinson  (c),  and  by  Sir  JV.  Grants 
ki  Kidney  v.  Coussmaker.  {d)  Applying  these  principles 
to  the  facts  of  the  present  case,  there  is  nothing  to  shew 
that  the  settlor  was  at  the  date  of  the  settlement  in- 
debted in  the  sense  above  stated.  The  allegations  of 
the  Plaintiffs'  bill  do  not  support  their  argument.  They 
do  not  state  that  there  was  a  debt  at  the  date  of  the  set- 
tlement, but  that  there  was  a  debt  at  the  settIor*s  death. 
They  allege  generally,  that  at  the  date  of  the  settle- 
ment the  settlor  was  indebted ;  but  there  is  no  specific 
charge  that  he  was  indebted  to  the  Plaintiffs.  The  cove- 
nant to  pay  the  premiums  on  the  policies  cannot  affect 
the  question  of  right  to  those  policies  in  those  to  whom 
they  are  assigned.  (They  also  cited  the  cases  of  Hol^ 
Umay  y.  Millard  (e),  IVhittington  v.  Jennings  {g),  Shears 
y.  Rogers  (A),  and  Cadogan  v.  Kennett.  (i) ) 

Mr.  Stuart  in  reply.  The  word  "  indebted,"  as  used 
by  Lord  Hardwicke^  in  Lord  Townshend  v.  Windham^ 
ttiust  be  taken  in  a  very  large  sense.  The  allegations  in 
the  bill,  though  not  precise  as  to  a  debt  owing  to  the 
Plaintiffs  at  the  time  of  the  settlement,  are  sufficient,  if 
the  proof  of  the  fact  is  given. 

•  [The  LoBD  Chancellor.  The  Plaintiffs,  not  having 
alleged  a  debt  owing  to  them  at  the  date  of  the  deed,  can 
take  no  benefit  from  having  been  at  that  time  creditors. 
They  may  however  take  any  benefit  which  will  accrue 

to 

(c)  2  Beat.  340.  (e)  1  Madd.  41 4, 

lb)  Ubi  supra.  (g)  6  Sim.  493. 

(c)  5  Ves.  384.  (h)  3  JS.  ^  Ad.  362. 

(d)  UU  iufta.  (t)  2  Cotvp.  432. 

Cc  2 
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1849;        to  them  from  the  fact  of  the  settlor  having  been  at  that 
>  time  indebted  to  others.] 

We  rely  on  Richardson  v.  Smallwood  (a),  as  a  direct 
authority  in  our  favour :  Sir  T,  Plumer  was  not  there 
dealing  with  the  case  of  a  creditor  who  was  actually  a 
creditor  at  the  date  of  the  settlement. 

[Some  reference  was  made  in  the  course  of  the  argu- 
ment to  the  nature  of  the  consideration  for  the  deed  io 
question ;  and  the  case  of  Priest  v.  Parrot  (fi)  was  men- 
tioned ;  but  the  Lord  Chancellor  refused  to  hear  any 
thing  on  this  subject,  no  allegation  against  the  deed 
on  this  ground  being  made  on  the  pleadings.] 


Nov.  24.         The  Lord  Chancellor. 

The  bill  in  this  case  alleges  the  death  of  the  testator 
in  May  1846,  and  that  debts  were  then  due  to  the 
Plaintiffs.  It  then  states  the  settlement  of  the  7th  De* 
cember  1842,  and  alleges  that  the  testator  was  at  the  time 
insolvent  or  in  embarrassed  circumstances,  or  indebted  to 
divers  persons  in  considerable  sums  of  money.  There 
is,  however,  no  allegation  that  the  Plaintiffs'  debt  was 
due  at  the  time  of  the  settlement,  and  there  is  no  evi- 
dence of  the  testator  being  indebted  at  this  time,  except 
the  L  O.  U.  The  decree  appealed  from,  declares  that  the 
settlement  is  void  against  creditors,  and  finds  the  pro- 
ceeds of  the  policies  to  be  assets,  the  Vice-Chancellor 
saying,  that  the  statement  that  the  settlor  was  insolvent 
or  embarrassed  at  the  time  of  the  deed,  was  superfluous ; 
for  that  it  was  enough  to  prove  that  he  was  indebted  at 
the  time.     Now  the  word  indebted,  as  used  by  Lord 

Hardvcicief 

(a)  Uln  ti^ra.  (5)  2  Vet.  \W. 
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HardmcJcCi  in  Lord  Tcywnshend  v.  Windham  (a),  in  Sussel 
V.  Hammond  (i),  and  in  Walker  v.  Bun^oxvs  (c),  cannot  be 
considered  as  meaning  only  that  the  settlor  owed  some 
debts.  In  the  latter  case  he  refers  to  the  stat.  13  Eliz,j 
and  says  the  settlement  must  be  ^'  to  the  end,  purpose, 
and  intent  to  delay,  hinder,  or  defraud  creditors/'  It 
was  held  accordingly,  by  Lord  Kaiyon^  in  Stephens  v. 
Olive  {d)y  that  a  debt  secured  by  mortgage,  though  due 
at  the  time  of  the  settlement,  did  not  invalidate  it.  The 
existence  therefore  of  property  at  the  time  of  the  settle- 
ment, not  included  in  it,  ample  for  the  payment  of  debts 
then  due,  would  negative  the  fraudulent  intention.  In 
Jjush  V.  Wilkinson  (f),  Lord  Alvanley  said,  that  in- 
solvency was  necessary,  and  in  Richardson  \.  Small" 
•wood  {(f)y  Sir  Thomas  Plumer  said,  that  it  was  not  neces- 
sary to  prove  insolvency,  if  the  settlor  was  largely  in- 
debted, the  question  being  the  intention  to  defraud 
creditors.  In  Towtisend  v.  Weslacott  (h)^  Lord  Lang'- 
dale  put  the  rule  upon  its  true  principle,  holding  that 
it  was  not  necessary  to  shew  insolvency,  but  that  the 
mere  evidence  of  some  debt  at  the  time  of  the  settlement 
was  not  sufficient.  In  the  case  before  me,  there  is  no 
proof  of  debt  at  the  time  of  the  settlement,  unless  the 
I.  O.  U.  for  200/.  dated  the  2d  April  1841,  and  now 
produced  by  the  Plaintifis,  be  considered  as  establishing 
the  fact;  but  if  so,  it  could  only  prove  200/.  due,  and 
not  the  state  of  the  settlor*s  affairs.  But  this  document 
is  not  stated  in  the  bill ;  nor  is  there  any  allegation  that 
the  Plaintiffs'  debt,  to  which  it  is  supposed  to  relate, 
was  due  at  the  date  of  the  settlement ;  and  the  Defend- 
ants could  not  possibly  have  been  prepared  with  any 

proof 


1849. 


(fl)  Ubi  supra. 

(ti)  Ubi  iuprd. 

(c)  Ubi  supra, 

(d)  Ubi  supra. 


(c)  Ubi  supra, 
(g)  Ubi  supra, 
(h)  Ubi  supra. 


Cc  3 
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proof  affecting  that  document.  It  is,  therefore,  impos- 
sible to  support  a  decree  upon  such  evidence ;  and  the 
only  doubt  I  have  had  is,  whether  I  ought  to  dismiss  the 
bill,  or  to  direct  inquiries.  In  Ijush  v.  WiUdnum^  Lord 
Alvanley  (there  being  no  conclusive  evidence)  dismissed 
the  bill,  giving  leave  to  file  another.  In  Kidney  v. 
Coussmaker  (a),  Sir  fT.  Grant  directed  inquiries,  there 
being  no  evidence,  because  the  Plaintiff  had  not  had  a 
proper  opportunity  of  impeaching  the  settlement.  Id 
Richardson  v.  Smallwood^  Sir  T.  Plumer  adopted  the 
same  course,  although  the  Plaintiff  had  attempted  to 
prove  the  debt;  and  in  Tawnscnd  v.  Westacotty  Lord 
Longdate  directed  inquiries,  the  evidence  of  the  debt 
being  only  admissions  of  the  settlor,  and  not  evidence 
against  those  claiming  under  the  settlement.  If  I  were 
to  dismiss  this  bill,  any  other  creditor  might  raise  the 
question  in  another  suit,  so  that  the  effect  would  only 
be  unnecessary  expense  and  delay,  and  the  I.  O.  U., 
though,  under  the  circumstances,  not  affording  proof  upon 
which  any  judgment  ought  to  be  founded,  may  well,  if 
it  were  necessary,  lay  the  foundation  for  inquiry. 


I  propose,  therefore,  to  refer  it  to  the  Master,  to 
whom  the  administration  suit  has  been  referred,  to  in- 
quire what  debts  were  owing  by  the  settlor  at  the  time 
of  the  execution  of  the  settlement,  and  at  his  death, 
and  what  at  the  time  of  the  settlement  was  the  amount 
of  the  settlor's  property  not  included  in  the  settlement 


(a)   Ubi  supra. 
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la  the  Matter  of  the  CORONERSHIP  of  the  County     Nw.  21. 23, 

of  SALOP.  ^^• 


riiHE  petition  in  this  case,  which  was  presented  by  Certain  free- 

-■■   James  Evett  and  others,  on  behalf  of  themselves  and  ^°^^®"  ^/^® 

'  county  of  & 

Others,  freeholders  of  the  hundreds  of  South  Bradford  presented  a 
and  Brimstree^  in  the  county  oiSalop^  stated, — that  Joseph  E^^d^chwi'  ^ 
Dickai  Esq.,  late  one  of  the  Coroners  for  the  said  county,  cellor,  praying 

that  the  wnt 

died  on  the  8th  Naoember  1849 ;  that  he  was  elected  to  issued  for  the 

the  office  of  Coroner  upwards  of  forty  years  ago  for  the  election  of  a 

^  ^  ^  ^>  Coronermigfat 

hundreds  of  North  Bradford  and  South  Bradford^  which  be  set  aside, 

were  very  large,  and  comprised  nearly  one-third  of  the  ^  ^^^^' 
whole  county ;  that  the  magistrates  of  the  county,  being  until  after  a 
aware  that  the  duties  of  Coroner  could  not  be  properly  ^i^ter  sa- 
performed  by  one  person  for  so  extensive  a  district,  sions,  at 
at  the  quarter  sessions  of  1845  divided  the  said  district  gistrates  of 

into  two,  and  took  away  a  portion  from  the  hundred  of  ^^  county 

intended  to 
Joseph   Dicken^  and  allotted  it  to  the  hundred  of  the  propose  a 

Coroner  o{  Ford  and  Cherburg,  making  Joseph  Dicken  a  JS^'^Th?^ 
compensation  for  his  life,  and  leaving  him  the  hundreds  Lord  Chan- 
of  Brimstree  and  North  and  South  Bradford;  that  the  abienci"of^*^ 
magistrates  then  also  contemplated  the  division  of  the  fny  authority 
hundreds  oi  Joseph  Dicken  after  his  death ;  that,  imme-  ^he  applica- 

diately  upon  the  death  of  the  said  Joseph  Dicken^  they  ^*®?'  reftised 

to  interfere, 
advertised  an  adjourned  meeting  of  their  quarter  ses- 
sions in  the  usual  Shropshire  newspapers  to  the  24th  of 
the  present  month  of  Naoember;  that  at  such  adjourn- 
ment, it  was  intended  to  divide  the  aforesaid  district,  to 
put  the  hundred  of  North  Bradford  into  one  district^ 
and  the  hundreds  of  Soidh  Bradford  and  Brimstree  into 
anotlier,  and  to  appoint  a  separate  Coroner  for  each ; 
that,   notwithstanding  this   intention,   one   Christopher 

C  c  4  Most 
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1849.        Most  Robinson^  and  other  freeholders  of  the  county  of 

^^^*^      Salopy  at  the  request  of  R»  D.  Newell^  one  of  the  can- 

Coronership    didates  for  the  vacant  office,  signed  a  petition  to  this 

^^o^I^f!^  Honourable  Court,  on  the  9th  or  10th  instant,  for  a 

new  writ  for  the  election  of  Coroner  to  the  district 
vacated  by  the  death  of  Joseph  Dicken^  and  that  such 
petition  was  presented  by  R»  D.  Newell  in  the  full  know- 
ledge of  the  adjournment  of  the  quarter  sessions,  and 
the  intended  division ;  that  a  writ  was  accordingly  is* 
sued,  and  handed  by  JR.  D.  Nevell  to  the  Undersheriif 
of  the  county  of  Salop^  on  the  16th  instant,  who,  on 
the  ensuing  day,  inserted,  in  the  Shropshire  papers,  a 
proclamation  for  the  election,  on  the  26th  instant,  of  a 
Coroner,  in  the  room  of  Joseph  Dickerij  for  the  whole 
of  the  district  of  North  and  South  Bradford  and  Brims' 
tree  ;  that  Hodnet^  the  place  of  the  election  proclaimed 
by  the  Undersheriff,  was  not  in  the  said  district  and 
was  fideen  miles  distant  from  the  most  populous  part  of 
it,  and  the  polling  places  were  in  North  Bradford^  and 
one  of  them  (in  Whitchurch)  upwards  of  twenty  miles 
from  South  Bradford  and  Brimstrce;  that  there  was  no 
doubt  of  the  intended  division  by  the  magistrates  on  the 
24th  instant,  or,  at  all  events,  that  the  petitioners  would 
then  present  a  petition  under  the  7  &  8  Vict.  c.  92 , 
to  divide  such  district ;  that,  if  the  election  took  place 
pursuant  to  the  aforesaid  proclamation,  the  Coroner, 
when  elected,  would  be  entitled  to  compensation  for 
North  Bradford^  if  the  magistrates  should,  as  they  no 
doubt  would,  divide  the  district  on  the  24th  instant; 
that  even  if  the  person  so  elected  should  retire  after- 
wards, the  freeholders  of  North  Bradford  would  be  par- 
ticipating in  the  election  of  an  officer  for  a  district  in 
which  they  had  no  interest,  and  the  candidates  would  be 
put  to  great  expense  in  taking  voters  to  the  poll  in 
North  Bradfoj'dy  which;  if  the  election  was  stayed  until 

after 
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after  the  adjourned  sessions  on  the  24th  instant^  the        1849. 
freeholders  in  ench  district  would  alone  have  to  vote  for     ^*^*V^^ 
their  own  Coroners.     The  petition  then  prayed  that  the    Coronership 

writ  so  issued  as  aforesaid  might  be  set  aside,  or  the  o"  the  County 

°  of  Salop. 

execution  of  it  stayed,  until  after  the  result  of  the  ad- 
journed sessions  of  the  24th  instant. 

Mr.  Coopei'  appeared  for  the  Petitioners. 

Mr.  Karslakcy  for  Christopher  Most  Robinson^  subniilted 
that  this  Court  had  no  jurisdiction  in  the  present  in- 
stance, and  referred  to  Anonymous  (at),  where  Lord 
HardwicJce  held,  that  it  would  be  of  dangerous  conse- 
quence on  motion  to  supersede  a  writ  of  replevin,  which 
was  a  writ  not  of  grace,  but  of  right,  unless  it  could  be 
shewn  that  a  fraudulent  use  was  to  be  made  of  it ;  that, 
in  the  case  of  Ex  parte  Little  (i),  Lord  HardwicJce  re- 
fused to  supersede  the  writ  of  excommunicato  capiendo 
after  the  day  for  its  return  had  expired,  on  the  ground 
that  the  King's  Bench  had  cognizance  of  the  m)itter ; 
that  the  cause  for  which  a  writ  can  be  quashed  must  be 
apparent  on  the  face  of  it,  and  the  only  ground  on 
which  an  original  writ  sued  out  of  chancery  and  re- 
turned into  another  Court  can  be  superseded,  is  quia 
improvide  cmanavit ;  Ogyer  v.  Heym)od  (c),  Lessee  of 
Laxvlor  v.  Murray  (d). 

77ie  Lord  Chancellor  intimated  his  opinicm,  that, 
under  the  circumstances  of  the  case,  he  could  not  inter- 
fere, but  permitted  the  petition  to  stand  over,  to  enable 
Mr.  Cooper  to  search  for  authorities  in  support  of  the 
application. 

Mr. 

(a)  2  AiL  237.  (c)  1  Amb.  5D. 

lb)  3  Alk.  479.  (dj  1  Sch.  ^  Lef.  75,  76, 
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1849.  Mr.  Cooper  subsequently  (on  the  24th  Naoember)  in- 

-'^^^^^  formed  his  Lordship  that  he  had  been  unable  to  find 

In  re  ^               ^  ^ 

Goronership  any  authority  bearing  upon  the  point  in  question, 
of  the  County 


of  Salop. 


The  petition  was  accordingly  dismissed. 


Nov.  22. 24.  ANDREWES  V.  WALTON. 

A  Plaintiff,      fT^HIS  was  an  application  on  the  part  of  the  Plain- 

b^n^dis"^  ^^^  ^*^»  *"^  *^  sought  to  discharge  two  several  orders 

missed  with      made   by   the  Vice-Chancellor  Knight  Brucej   on   the 

costs    W&8 

taken  by  the     ®^^  February  1849,  and  the  1st  March  1849  ;  and  that 

Defendant  on  ^  writ  of  attachment  or  alleged  writ  of  attachment  pur- 
an  attach-  .  ,  ,  ,         ^  •    ^^  , 
ment  for  these  porting  to  be  tested  on  the  14th  reoruari/  1833,  return- 
costs.    His  ^jjig  immediately  and  directed  to  the  Sheriffs  o£ London 
arrest  being             ,                 t^    .     .  /r. 
irregular  on  against  the  Plaintiff,  and  on  which  he  was  arrested  on 

f^v^\e^^hf  ^^^  ^^^^  ^""^^^^  following,  and  committed  to  the  FUet, 
was  dis-  and  on  which  he  was  still  confined  for  nonpayment  of 

th^Defend-      ^^^^'  ^^^'  ^^'  ^^^ts  to  the  Defendants,  might  be  set  aside 

ant,  but  was      for  invalidity.    The  motion  proceeded  to  ask  that  a  cer- 

afterwards  re* 

taken.    An      tain  other  writ  of  attachment  or  alleged  writ  of  attach- 

appl^ation  by  ^jg^t,  purporting  to  be  tested  on  the  9th  March  1833, 

for  his  dis-  '  returnable  immediately  and  directed  to  the  same  Sheriffs, 

reft^^^**the  ^"^  lodged  as  a  detainer  against  the  Plaintiff,  might  be 

Lord  Chan-  set  aside  for  irregularity ;  and  that  eleven  orders  respec- 

grounclthat  tively  refusing  various    motions   of  the   Plaintiff  with 

the  first  arrest  costs  might  be  discharged  for  irregularity;  and  that  the 

was  nugatory,    _,   .     .  „     .   i     •      .  i*       i      i>     i  i  t*  ^ 

and  did  not      I  lam  tin  might  be  immediately  discharged  out  of  custody 
prevent  the  ^^ 

subsequent 
caption. 

Where  a  Plaintiff's  bill  is  dismissed  with  costs,  a  writ  of  attachment  is  the  right 
mode  of  recovering  such  costs. 

Certificate  of  the  Clerks  of  records  and  writs  upon  the  practipe  in  relation  to  the 
issue  and  execution  of  writs  of  attachment  for  non*payment  of  costs. 
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as  regarded  the  said  arresting  process  and  all  the  de- 
tainers consequent  upon  the  said  refused  motions. 

The  Lord  Chancellor,  having  refused  to  hear  any 
motion  for  the  Plaintiff's  discharge  upon  grounds  which 
had  already  been  brought  before  the  Court  and  fre- 
quently disposed  of,  permitted  the  present  application 
to  be  made,  on  the  allegation  that  the  Plaintiff,  by  his 
counsel,  intended  to  raise  and  rely  for  his  discharge 
upon  a  point  which  had  not  hitherto  been  brought  for- 
ward. 


881 

1849. 

Andrewbs 

«. 
Walton* 


The  following  is  a  short  statement  of  the  facts  of  the 
case:  — 

On  the  12th  January  1833,  an  attachment  was  issued 
against  the  Plaintiff,  directed  to  the  Sheriff  of  Middlesex^ 
for  the  nonpayment  of  107/.  195.  2rf.,  which  were  the 
costs  taxed  in  pursuance  of  a  decree  of  the  Lord  Chan- 
cellor, bearing  date  the  21st  December  1832,  affirming 
a  decree  of  the  Vice-Chancellor  of  England^  which  dis- 
missed the  Plaintiff's  bill  with  costs.  On  the  14th  January 
following,  he  was  arrested  by  the  Sheriff  of  Middlesex 
on  this  attachment,  as  he  was  quitting  the  registrar's 
office,  where  he  had  been  attending  to  settle  the  minutes 
on  the  order  of  appeal,  and  the  attachment,  though 
entered  with  the  registrar,  had  not  been  actually  en- 
tered at  the  moment  when  the  arrest  took  place.  The 
Defendants  being  informed  of  these  circumstances,  and 
not  wishing  to  be  at  the  expense  of  contesting  the 
regularity  of  the  caption  by  the  officer,  where  there 
was  the  least  ground  for  doubt  either  in  fact  or  law, 
proposed  to  the  Plaintiff  to  discharge  him  from  the 
arrest,  expressly  stating  that  he  would  not  be  thereby 
discharged  from  his  contempt,  but  would  be  liable  to 
be  taken  on  fresh  process.  The  Plaintiff  was  accord- 
ingly 
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ingly  discharged,  and  another  attachment  directed  to 
the  SherifTs  of  London  was  issued  against  him  on  the 
15th  Fehniary  1833;  and  on  the  11th  March  following 
he  was  arrested  in  London  on  this  attachment. 


On  the  18th  March  1833,  the  Plaintiff  applied  to  the 
Vice-Chancellor  of  England  for  his  discharge,  on  the 
ground  that  the  writ  of  the  12th  January  1833  remained 
in  the  hands  of  the  Sheriff  of  Middlesex,  unreturned  and 
undischarged.  This  motion  was  refused.  After  this  and 
various  other  unsuccessful  applications  for  his  discharge, 
the  Plaintiff,  on  the  18th  Jamiary  1849,  moved,  befoi-e 
his  Honour  the  Vice-Chancellor  Knight  Bi^ce,  for  a  re- 
turn by  the  Sheriff  of  Middlesex  of  the  writ  of  the  12th 
January  1833,  which  was  ordered. 

In  pursuance  of  this  order,  the  Sheriff  of  Middlesex 
made  his  return  without  date  (it  not  being  the  practice 
to  date  returns),  that  he  had  attached  the  Plaintiff 
G.  P.  AndrcweSf  and  kept  him  in  custody  until  the 
16th  Janwiry  1833,  on  which  day  he  had  received  a 
discharge  from  the  Clerk  in  Court  of  the  Defendants, 
dated  the  loi\\  Januaii/  1833,  whereupon  he  permitted 
the  said  G.  P.  Andrcxes  to  go  at  large. 

Having  obtained  this  return,  the  Plaintiff,  on  the  8th 
Pebruaty  and  1st  March  1849,  moved,  before  the  Vice- 
Chancellor  Knight  Bruce,  for  his  discharge;  and  the 
ground  upon  which  he  moved  was,  that  the  writ  of  at- 
tachment of  the  12th  Jariuai-y  1833,  directed  to  the 
Sheriff  of  Middlesex,  having  been  returned  cepi  corpus 
by  the  Sheriff,  no  further  writ  of  attachment  could  be 
regularly  issued.  These  motions  having  been  refused, 
the  present  motion  was  by  way  of  appeal  to  the  Lord 
Chancellor, 


Previously 
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Previously  to  the  motion  coming  on  for  argument, 
and  by  desire  of  the  Lord  Chancellor  (to  whom  Mr. 
Andrewes  had  on  a  Former  occasion  personally  stated  the 
grounds  on  which  he  relied),  the  opinion  of  the  Clerks 
of  records  and  writs  was  requested  upon  the  following 
questions  of  practice,  having  relation  to  the  issue  and  ex- 
ecution of  writs  of  attachment  for  nonpayment  of  costs. 

First.  Where  substituted  service  of  the  subpcena  for 
costs  is  ordered  upon  the  Clerk  in  Court  of  the  party 
ordered  to  pay,  is  the  bearer  of  the  siibpana^  at  the 
time  of  service,  warranted  by  the  practice  of  the  Court 
in  demanding  the  costs  of  the  Clerk  in  Court,  although 
tlie  order  directing  substituted  service  contained  no 
direction  for  that  purpose ;  or  is  it  necessary  that  the 
order  should  contain  such  a  direction  ? 

AnrdDcr.  The  bearer  of  the  subpoena  was  so  war- 
ranted, and  a  direction  for  that  purpose  in  the  order 
was  unnecessary;  the  demand  being  an  indispensable 
part  of  the  service. 

Second.  Is  a  power  of  attorney  necessary  to  authorise 
the  bearer  of  a  subpoena  for  costs  (not  being  the  party 
to  whom  the  costs  are  payable),  to  serve  the  subpoena, 
and  demand  and  receive  the  costs;  and  does  the  fact 
that  the  costs  are  payable  to  several  make  any  difference  ? 

Answer.  A  power  of  attorney  is  unnecessary,  and 
the  fact  that  the  costs  are  payable  to  several  makes  no 
difference  in  that  respect. 

Third.  Where  the  Plaintiff's  bill  is  by  the  decree 
dismissed  with  costs,  is  the  proceeding  by  writ  of  attach- 
ment the  right  mode,  in  the  first  instance,  for  recovery 
of  the  Defendant's  costs  ? 
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Fourth.  Is  the  original  writ  of  attachment  void  by 
reason  of  essential  variance  between  it  and  the  subpoena 
for  costs  on  which  it  is  founded  ? 

Answa\     This  would  depend  upon  the  nature  of  the 
variation ;  but  if  this  question  applies  to  the  case  of 
Andrewes  v.   Walton^  we  beg  to  suggest  that  there  is 
in  that  case  no  essential  variation  between  the  subpoena 
for  costs  and  the  attachment  founded  upon  it,  and  on 
which  the  Plaintiff  was  arrested.     The  subpoena  is  in 
the  correct  form  as  used  at  that  period.     It  has  been 
objected  by  Andrewes^  that  WaltorCs  name  was  omitted, 
the  costs  being  thereby  required  to  be  paid  to  Maitland 
and  wife  and  another,  which  we  submit  is  wholly  im- 
material, it  being  well  known  to  Andrewes  who  that 
other  was.      In   the  affidavit  sworn  by  him  on  15th 
March  18SS,  after  stating  that  the  Defendants  drew  up 
the  decree  of  dismissal,  he  says,  "  they  taxed  their  costs 
thereunder,  the  amount  of  which  for  Walton  and  Mait'^ 
land  and  wife  was  107^  195.  2d. ;"  and,  afterwards,  he 
says,  "that  only  the  Defendants  Walton  and  Maitland 
and  wife  proceeded  to  enforce  payment  of  such  costs  by 
attachment; ''  and  in  another  affidavit  sworn  by  him  on 
9th  December  ISSl-,  he  states,  '*that  he  received  from 
his  clerk  in  Court  the  copy  of  the  order  in  this  cause 
for  substituted  service  of  the  subpoena  for  107/.  195.  2c/., 
under  a  decree  of  dismissal  of  the  bill  in  this  cause,  pay- 
able to  the  Defendant   William   Walton   and   Ebenezer 
Maitland  and  Maiy  his  wife,"  and  also  a  strip  of  parch- 
ment  of  which  he  sets  out  a  copy,  which  shews  that  it 
was  the  subpoena  so  served.     It  is  clear,  therefore,  he 
](new  the  sum  to  be  paid,  to  whom,  and  for  wtmt ;  and 
we  are  of  opinion  there  is  no  irregularity  in  the  attach* 
ment  on  that  ground. 

Fifth.    Is  it  open  to  the  party  to  whom  costs  are 
payable  to  issue  two  writs  of  attachment,  returnable 
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immediately,  and  running  at  tlie  same  time  into  the 
same  county? 

Answer,  It  is  open  to  the  party  to  whom  costs  are 
payable,  to  issue  two  writs  of  attachment,  returnable 
immediately,  and  running  at  the  same  time,  but  not  into 
the  same  county.  He  might,  before  the  return  of  an 
attachment,  if  unexecuted,  have  it  altered,  reseated,  and 
reentered ;  or,  if  it  had  not  been  delivered  to  the  Sheriff, 
he  might,  if  for  any  cause  desirable  or  necessary,  on 
delivering  up  the  first  attachment  to  the  officer  sealing 
it  (but  not  otherwise),  have  a  new  attachment  to  the 
same  county,  also  returnable  immediately,  and  the  former 
would  be  destroyed.  That  one  or  other  of  the  courses 
here  described  was  pursued  in  Andrewes  v.  Walion  is 
evident;  for  it  has  been  ascertained  (by  one  of  the 
undersigned),  upon  a  diligent  and  careful  search  at  the 
Secondaries'  office,  that  only  one  attachment  against 
Andrewes  for  the  107/.  195.  2d.  costs  in  that  cause  came 
into  the  hands  of  the  Sheriffs  of  London  in  the  year 
1833,  namely,  that  tested  14th  February  in  that  year, 
and  upon  which  he  was  arrested. 
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Sixth.  Where  a  writ  of  attachment  for  non-payment 
of  costs  is  executed,  by  the  party  against  whom  it  is 
directed  being  taken  into  custody,  and  afterwards  set  at 
liberty  by  the  party  issuing  the  writ,  is  it  competent  to 
that  party,  at  any  future  time,  of  his  own  accord,  to  issue 
another  writ  of  attachment  for  the  same  costs,  leaving 
the  first  attachment  in  the  Sherifl's  hands  not  returned 
and  undischarged  ? 

Answer.  This  would  depend  upon  the  circumstances 
under  which  the  party  arrested  was  set  at  liberty.  There 
might  be  an  arrangement  between  the  parties,  which  left 
the  matter  open  to  a  second  arrest;  or  if  the  Defendant 
was  discharged  on  the  ground  of  privilege  alone,  that 

would 
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would  be  no  satisFaction  of  the  contempt,  and  the  party 
issuing  the  writ  would  be  entitled,  without  having  the 
attachment  returned  or  discharged,  to  retake  the  De- 
Tendant,  either  upon  that  attachment  or  a  new  one,  for 
which  no  order  would  be  necessary.  We  are  not  aware 
of  any  reported  cases  upon  this  point  in  this  Court;  bat 
the  subject  has  been  frequently  before  the  other  Courts, 
and  the  practice  there  considered  settled.  See  Good  v. 
Wilks  (fl),  Plomer  v.  Ball  (6),  Barrack  v.  Newlon  (c), 
P/iillips  V.  Price  {d).  See  also  8  &  9  fVilL  3.  c.  27.  s.  7., 
upon  which  it  has  been  held,  that,  on  a  commitment 
upon  an  execution,  be  the  escape  voluntary  or  permis- 
sive, the  Plaintiff  may  have  a  new  capias  or  any  other 
execution  against  the  Defendant;  and  even  persons 
arrested  in  execution,  and  by  reason  of  privilege  of  par« 
liament  discharged,  are,  by  stat.  1  Jae.  1.  c.  13.,  subjected 
to  a  second  arrest  when  that  privilege  has  ceased. 

(Signed)  John  Alexander  Berreym 

John  VeaL 
Frederick  BedwelL 
Scth  Charles  Ward. 


These  answers  were  sent  to  MwAftdrewes;  but  it  ap- 
peared that  they  were  not  communicated  by  him  to  his 
counsel. 


Mr.  Wood  and  Mr.  Matins  for  the  motion.  An  attach- 
ment, after  a  decree  for  dismission,  is  in  the  nature  of 
an  execution  at  law;  the  ground  of  the  proceeding 
being  debt.  Bartram  v.  Dannett  (e),  Rex  v.  Stokes  (g)^ 
In  the  matter  of  M' Williams  {It).    At  law,  it  is  perfectly 
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settled  that  a  person  cannot  be  taken  in  execution  twice 
on  the  same  judgment;  and  this  privilege  cannot  be 
waived,  even  by  agreement ;  Blackburn  v.  Slupari  (a). 
On  this  principle,  where  a  Plaintiff  had  been  once 
attached  at  the  instance  of  the  Defendant,  for  nonpay* 
ment  of  costs,  and  it  appeared  that  the  Plaintiff  bad 
been  permitted  to  escape,  the  Defendant's  only  remedy 
was  against  the  Sheriff;  Solly  v.  Greathead.  (b)  So 
where  a  party  had  been  attached  for  want  of  appearancey 
and  discharged  under  the  1 1  Geo.  4.  &  1  Will  4.  c.  S6.y 
it  was  held,  no  new  attachment  could  issue  against  him; 
Williams  v.  Tawnshend  (c).  The  original  attachment  of 
January  1883  having  regularly  issued  into  the  hands 
of  the  Sheriff  of  a  particular  county,  no  second  attach- 
ment  could  issue  into  any  other  county  until  a  return  of 
non  est  inventus  ;  DaniePs  Ch.  Pr.^  vol.  i.  pp.  585,  586.» 
Smithes  Ch.  Pr.^  vol.  i.  p.  84.  The  second  attachment^ 
therefore,  under  which  the  Plaintiff  was  arrested,  and 
is  now  in  custody,  was  irregularly  issued,  as  well  as 
irregularly  executed.  They  also  referred  to  Hawkins 
V.  HaU  (d),  Robey  v.  Wfiitewood.  (e) 
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Mr.  Macqueenj  contra.  The  first  arrest  in  this  case 
was  not,  strictly  speaking,  irregular,  but  merely  nuga- 
tory, by  reason  of  its  being  made  in  a  privileged  place. 
A  discharge  on  the  ground  of  privilege  does  not  clear 
the  debt ;  Phillips  v.  Price  [g) ;  and  none  of  the  cases 
which  have  been  cited  on  the  other  side  have  any  ap- 
plication to  the  present  question,  because  none  of  them 
had  reference  to  a  discharge  on  the  ground  of  privilege. 
In  the  present  instance,  the  foundation  of  the  proceeding 
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1849.  18   the  contempt  of  Court;  Good  v.  Wilts  (a).    The 

^'^"*^''^*^  first  attachment  beinir  irreinilar  in  not  having  been 

9,  entered  in  the  registrar's  office,  justified  the  Defendants 

WALToir.  jjj  igguing  ^ijQ  second  attachment. 

Mr.  JVoodf  in  reply,  said,  that  the  certificate  of  the 
Clerks  of  records  and  writs  was  a  surprise  upon  him, 
but  contended,  that  the  present  was  distinguishable  from 
the  cases  cited. 


Nov.  24.  Tk£  Lord  Chancellor  (after  referring  to  the  acts 
of  the  case,  and  stating  that  it  was  clear  that  the  writ 
of  attachment  was^the  correct  mode  for  a  Defendant  to 
recover  costs  from  a  Plaintiff,  whose  bill  had  been  dis* 
missed  with  costs),  observed,  that  the  circumstance  of  an 
arrest  being  made  by  the  officer  executing  the  attach* 
ment  at  a  time  when  the  party  arrested  was  privileged, 
though  a  blameable  act  in  the  Sheriff's  officer,  could  not 
by  itself  affect  the  rights  of  the  party  at  whose  instance 
the  attachment  was  issued ;  that  it  would  be  a  most  in- 
convenient and  dangerous  rule  to  establish  that  such  an 
error  on  the  part  of  the  officer  should  operate  to  pre- 
vent the  party  liable  to  the  attachment  being  subse* 
quently  taken ;  that  the  cases  of  release  under  the  act 
1 1  Geo»  4.  &  1  fVilL  4f.  c.  36.  were  governed  especially 
by  that  act,  and  had  no  application  to  the  point  now  in 
question. 

His  Lordship  then  stated  that  the  general  practice 
of  the  Court  in  reference  to  a  case  like  the  present 
was  to  be  gathered  from  the  four  instances  referred 
to  by  the  officers  of  the  Court  in  their  answer  to  the 

queries 
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queries  submitted  to  them ;  that  the  clear  and  distinct 
rul^  was,  that  if  a  party  was  legally  taken  under  the 
process  of  the  Court,  he  could  not,  after  being  once 
discharged,  be  again  taken  under  the  same  process, 
but  that  the  case  was  different  where  the  taking  was 
only  irregular,  and  therefore  nugatory ;  that  the  latter 
was  the  present  case;  that  neither  upon  this  or  any 
other  ground  had  Mr.  Andrewes  made  out  a  case  for  his 
discharge ;  that  the  answers  returned  by  the  officers  of 
the  Court  were  decisive  on  the  question  of  practice, 
and  had  in  no  way  been  impeached  by  Mr.  Andremes 
(who  had  not  communicated  them  to  his  counsel) ;  that 
the  application  must  therefore  be  dismissed. 


889 


1849. 


Amdrbwib 

V, 

Walton. 


^r.Macqueen  having  stated  the  willingness  of  the 
Defendants  to  discharge  the  Plaintiff  from  prison,  the 
order  set  out  b^low  was  drawn  up  with  the  sanction  of 
the  Lord  Chancellor. 


IBs  Lordfthip  doth  not  think  fit  to  make  any  order  upon  the  said 
motion  ;  but,  in  consequence  of  the  said  Plaintiff  Oeerge  Pynt  An- 
drewc9  suing  in  forma  pauperiif  his  Lordship  doth  not  order  the  said 
Plaintiff  George  P^ne  Andrewes  to  pay  the  costs  of  the  said  motion. 
And  it  being  stated  to  his  Lordship  by  Mr.  Macqueen^  of  counsel  for 
the  Defendants  Wimam  Walton^  Ehenezer  Futter  Maiiland,  Joseph 
WiUon,  and  UtAert  Winter  that  the  said  Defendants,  in  consideration 
of  the  long  imprisonment  which  the  said  Plaintiff  George  Pt/ne  Aw 
drewes  has  undergone,  and  in  compassion  to  his  poverty,  are  willing 
to  give  him  an  unconditional  discharge  fVom  prison  on  account  of 
his  contempt,  if  his  Lordship  should  think  proper  to  allow  it,  but 
that  all  orders  touching  the  matters  in  question  between  the  De- 
fendants and  the  Plaintiff  should  continue  in  force  against  the 
Plaintiff  George  Pyne  Andrewes  except  as  to  his  imprisonment; 
His  Lordship  doth,  upon  the  motion  of  Mr.  Wood  and  Mr.  MaSns, 
of  counsel  for  the  said  Plaintiff  George  Pyne  Andrewes,  for  the 
reasons  now  given  and  by  consent  of  Mr.  Macqueen,  of  counsel  for 
the  said  Defendants,  order  that  the  said  Plaintiff  George  Pyne  An- 
drewes 
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dreweM  be  discharged  out  of  the  custody  of  the  keeper  of  the 
Queen's  Prison  as  to  the  attachment  issued  out  of  the  Court  of 
Chancery  on  account  of  his  contempt  in  not  paying  to  the  Defend- 
ants the  sum  of  107/.  19i.  2d,,  costs  pursuant  to  the  order  made  in 
this  cause  bearing  date  the  10th  day  of  June  1831,  and  as  to  the 
several  subsequent  attachments  set  forth  in  the  Plaintiff's  notice  of 
motion  above-mentioned. 


Nov.  22. 
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legacy,  and 
between 
whom  and  the 
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SAWYER  V.  MILLS. 

nPHIS  was  the  renewal  of  a  motion  on  behalf  of  all 
'''   the  Defendants,  except  Edward  Cutler^  (the  original 
motion  having  been  refused  with  costs  by  the.  Vice- 
Chancellor  of  England  on  the  8th  November  1849.) 

The  notice  of  motion  was  to  the  effect  that  it  might 
be  ordered  that  the  Defendants  Thomas  MillSy  fUlliam 
MilUy  and  Henry  MiUs^  should,  on  or  before  the  30th 
Novemba'  instant,  pay  into  the  bank,  to  the  credit  of 
the  cause,  the  sum  of  575/*  cash,  being  one-fourth  part 
of  the  sum  of  2,300/.  in  the  pleadings  mentioned, 
together  with  the  sum  of  5/.  3s.  9d.  cash,  being  interest 
thereon  at  the  rate  of  6L  per  cent,  per  annum,  from 
the  25th  September  1849,  to  the  30th  November  1849, 
and  making,  with  the  sum  of  575/.,  the  sum  of 
580/.  3s.  9d.  cash;  that  it  might  be  referred  to  the 
Taxing  Master  to  tax  the  costs  of  the  Plaintiff  and  of 
the  Defendant  Edward  Cutler,  up  to  and  including  the 
costs  of  the  application  to  the  Vice-Chancellor  of  Eng* 
land,  and  that  the  Defendants,  Thomas  Mills,  William 
Mills,  and  Heniy  Mills,  might  be  ordered  to  pay  such 
costs,  when  taxed,  to  the  Plaintiff  and  the  Defendant 
Edward  Cutler,  accordingly ;  that  upon  such  payment 

into 
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Into  the  bank,  and  such  payment  of  the  costs  of 
the  PlaintiiF  and  the  Defendant  Edward  Cutler^  being 
made,  the  PlaintifTs  bill  might  be  dismissed,  as  against 
the  Defendants,  Thomas  Milhy  Henry  MiHsy  John  Mills 
Sawyer^  George  Thomas  Sawyer^  William  John  Sccayer^ 
George  Mills^  and  John  MiUsy  without  costs;  that  upon 
such  payment  into  the  bank,  and  such  payment  of 
costs  as  aforesaid  being  made,  a  certain  order  for  the 
production  of  documents  might  also  be  discharged; 
that,  from  and  after  the  date  of  the  order  made  on  this 
application,  and  in  the  meantime  and  until  such  dis- 
missal as  aforesaid  of  the  bill,  all  proceedings  in  the 
cause,  as  against  the  Defendants  Thomas  Mills,  Henry 
Millsj  John  Mills  Sawyer,  George  Thomas  Sawyer^ 
William  John-  Sawyer,  George  Mills,  and  John  Mills, 
save  for  the  purpose  of  enforcing  the  order  to  be  made 
on  this  application,  might  be  stayed  ;  and  that  the  sum 
of  560/.  Ss.  9d.  cash,  when  so  paid  into  the  bank, 
might  be  laid  out  in  the  purchase  of  Bank  S/.  per  cent, 
annuities,  in  trust  in  this  cause,  subject  to  the  further 
order  of  the  Court. 


The  circumstances  out  of  which  the  motion  arose 
were  the  following :  —  By  the  will  of  Thomas  Mills, 
certain  hereditaments  and  premises  were  given  to  his 
three  sons,  the  Defendants  Thomas^  William,  and  Henry, 
on  trust,  that  as  soon  as  conveniently  might  be  after 
his  decease,  to  make  sale  and  absolutely  dispose  of  the 
same,  either  by  public  auction  or  private  contract ;  and 
after  payment  of  the  expenses  of  the  sale,  invest  the 
proceeds  thereof  in  the  slocks  or  funds  of  the  Bank  of 
England,  for  the  use  and  benefit  of  the  children  of  his 
deceased  daughter,  Maria  Sawyer^  and  that  the  said 
trustees  should  invest  the  same  in  their  name  or  names, 
and  as  the  interest  or  proceeds  thereof  should  become 
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duCf  lay  out  the  same  in  the  purchase  of  like  stocks  or 
funds,  and  also  from  time  to  time  to  alterp  varyi  and 
transpose  such  stocks  at  their  or  his  discretion,  so  that 
the  clear  proceeds  of  such  sale  or  sales,  after  payment 
of  the  expenses  attending  the  same,  might  accumulate 
until  the  youngest  child  of  the  testator's  daughter, 
Maria,  who  should  be  living  at  his  decease,  and  who 
should  live  to  attain  the  age  of  twenty^one  years,  should 
attain  that  age,  upon  trust  to  pay  over  and  transfer  the 
principal  stocks  or  funds,  and  all  accumulations  thereofi 
unto  and  equally  between  all  and  every  the  children  or 
child  of  his  said  daughter,  who  should  then  be  living, 
share  and  share  alike;  provided  the  said  stock,  with 
the  accumulations  thereon,  should  not  exceed  the  sum 
of  3,300^ ;  but  in  case  the  said  stocks,  with  the  ai> 
cumulations  thereon,  should  exceed  the  sum  of  2,dO(M., 
then  the  testator  directed  the  overplus  to  be  equally 
divided  amongst  such  of  his  sons  as  might  then  bci 
living,  share  and  share  alike ;  and  the  testator,  by  his 
said  will,  declared  and  directed  that  all  deeds  and  con- 
veyances which  should  be  made  and  executed  by  his 
said  trustees  of  his  real  and  personal  estate  therein-be- 
fore  by  him  directed  to  be  sold,  or  of  any  part  or 
parts  thereof,  should  be  good  and  effectual  to  all  in- 
tents and  purposes ;  and  he  appointed  the  said  Thowuiz 
Mills,  William  Mills,  and  Henry  Mills,  executors. 


The  testator  died  in  the  year  1831.  There  were 
living  at  his  death  four  children  of  his  daughter  Maria^ 
viz.  the  Plaintiff  Joseph  Sawyer,  and  the  Defendants, 
George  Thomas  Sawyer,  William  John  Sawyer,  and  John 
Mills  Sawyer.  The  trustees  did  not  sell  the  messuages 
and  premises  so  devised  to  them  upon  trust  for  sale, 
and  they  remained  unsold  at  the  time  when  the  bill  was 
filed. 
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On  the  S2nd  March  1849,  the  Plaintiff  fited  bis 
billj  alleging  a  breach  of  trust  by  the  trustees  in 
not  making  sale  of  the  propertyi  as  directed  by  the 
will.  The  bill  stated  that  money  had  been  advanced  to 
the  Plaintiff  by  Mercy  Sawyer,  to  secure  the  repayment 
of  which  an  equitable  mortgage  had  been  executed 
by  him  to  her,  of  his  share,  under  the  will  of 
the  testator;  that  Mercy  Sawyer  had  died  and  ap* 
pointed  the  Defendants  William  Millsy  Thomas  Mills 
the  younger,  Mercy  Ann  Sawyer  Mills,  and  the  Plain- 
tiff, her  executors;  and  that  the  three  former  had 
proved  her  will  and  claimed  some  interest  in  the 
Plaintiff's  legacy  ;  but  the  bill  alleged  that  Mercy 
Sawyer^  as  the  executrix  of  the  Plaintiff's  father,  was 
indebted  to  the  Plaintiff  in  respect  of  a  large  amount  of 
bis  father's  estate,  which,  at  the  time  of  her  death,  re- 
mained wholly  unaccounted  for.  The  bill  also  stated  a 
further  mortgage  of  the  Plaintiff's  interest  under  the 
testator's  will,  to  the  Defendant  Edward  Cutler.  The 
bill  prayed  a  declaration  that  it  was  a  breach  of  trust  in 
the  executors  of  the  testator  to  have  delayed  the  raising 
of  the  Plaintiff's  legacy,  and  other  consequential  direc- 
tions thereon ;  that  the  accounts  of  the  Plaintiff's 
father's  estate  might  be  taken  as  against  the  executors 
ot  Mercy  Sawyer^  and  that  if  nothing  should  be  found 
due  to  the  Plaintiff  from  her  estate  on  that  account, 
then  that  an  account  might  be  taken  of  what  might  be 
due  to  the  estate  of  Mercy  Sawyer  from  the  Plaintiff, 
on  the  equitable  mortgage ;  that,  upon  payment  by 
the  Plaintiff  of  what  might  be  found  due  to  the  ex- 
ecutors of  Mercy  Sawyer,  they  might  execute  a  release 
to  the  Plaintiff;  and,  after  praying  an  account  of  what 
might  be  due  to  Edward  Cutler,  the  bill  prayed  that  the 
Defendants,  T.  MiUs,  W.  Mills,  and  H.  MiUs  (the 
executors  of  the  testator  in  the  cause),  might  pay  the 
costs  of  the  suit 
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On  the  12th  Jtdy  1849,  the  trustees  filed  their  answer, 
and  admitted  the  breach  of  trust,  so  far  as  it  might 
be  a  breach  of  trust,  in  not  selling  the  property. 

On  the  25th  September  1849,  J.  M.  Sawyer^  the 
youngest  of  the  four  sons  of  Maria  Sawyer^  attained 
twenty<iOne,  whereupon  the  2,800/.  became  divisible, 
and  the  trustees,  out  of  their  own'  funds,  paid  to  the 
Plaintiflfs  three  brothers  (being  the  parties  entitled 
thereto)  their  shares  of  the  said  sum.  The  trustees 
also  gave  notice  to  the  Flainti£P  that  they  were  pre- 
pared to  pay  his  share,  provided  the  same  had  not  been 
encumbered ;  but  that,  in  consequence  of  the  manner 
in  which  the  PlaintiiPs  legacy  had  been  encombered, 
they  felt  it  their  duty  to  pay  it  into  Court,  unless  the 
PIainti£P  consented  to  its  being  paid  to  the  encum- 
brancers, which  he  refused  to  do. 


The  Defendants,  except  £•  Ctdler^  thereupon  moved, 
before  the  Vice-Chancellor  of  England^  in  the  terms 
of  the  present  notice  of  motion,  and  his  Honor,  having 
refused  the  application,  the  same  now  came  on,  by  way 
of  appeal,  before  the  Lord  Chancellor. 

Mr.  RoU  and  Mr.  Craig  for  the  motion.  The  bill 
is  founded  on  an  alleged  breach  of  trust;  but  at  the 
time  when  it  was  filed,  the  youngest  child  of  Maria 
Sawyer  had  not  attained  twenty-one.  The  bill  alleges 
a  case  of  set-off  as  between  the  Plaintiff  and  the  re- 
presentatives of  the  party  to  whom  the  Plaintiff  had 
made  an  equitable  mortgage  of  his  share.  That  per- 
sonal representative  appears  also  to  be  the  personal  re- 
presentative of  the  testator  in  the  cause ;  but  that  will 
not  render  the  bill  less  obnoxious  to  the  charge  of  mul- 
tifariousness;  nor  has  the  Plaintiff  a  right  to  discuss  that 

question. 
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questiotii  which  is  clearly  r^5  inter  alios  acia^  in  this  suit. 
The  motion  is  on  behalf  of  all  the  Defendants,  except 
one  whose  interests  are  subject  to  those  of  the  Plaintiff, 
and  it  asks  that  the  Defendants,  the  accounting  parties, 
may  be  ordered  to  pay  into  Court  all  the  Plaintiff's 
share,  and  that  upon  this,  the  Plaintiff's  bill  may  be 
dismissed  without  costs;  but  the  Plaintiff  says,  and  the 
Vice-Chancellor  proceeded  on  this  ground,  that  this  is 
not  all  which  the  prayer  of  the  bill  asks,  because  there 
may,  ultimately,  be  costs  to  satisfy,  as  between  the  Plaintiff 
and  the  representative  of  Mercy  Sauyer^  the  equitable 
mortgagee ;  but  surely  the  prayer  as  to  all  costs  cannot 
be  construed  to  include  costs  which  are  occasioned  by 
transactions  over  which  the  Defendants  have  had  no 
control,  and  which  arise  out  of  the  Plaintiff's  own  acts ; 
Pemberton  y*  Topham  (a),  Sivell  v.  Abraham  (&)• 


Mr.  Stuart  and  Mr.  Totdmin^  contrh*  Nothing  is 
better  settled  than  that  where  there  is  any  question 
affecting  the  merits  of  the  cause,  the  Defendant  cannot 
assume  to  himself  the  functions  of  the  judge,  and  decide 
whether  or  not  he  is  conceding  to  the  Plaintiff  all  that 
he  may  ultimately  be  entitled  to  receive.  They  referred 
to  Darner  v.  Earl  of  Portarlington  (c),  as  being  clearly 
distinguishable,  because  there  the  Plaintiff  got  all  he 
asked. 

Mr.  J.  Parker  appeared  for  E.  Cutler. 

The  Lord  Chancellor  (without  calling  for  a  reply) 
after  stating  the  facts,  said,  that,  in  his  opinion,  there 
had  been  no  breach  of  trust  in  the  executors  of  Thomas 

Mills 
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(6)  8  Bcav.  598. 
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Mills  not  selling  the  premises ;  that  the  Plainti£P  had 
sustained  no  damage,  his  legacy  being  forthcoming ;  and 
that  it  did  not  matter  whether  it  existed  in  money  or  in 
the  land  on  which  it  was  charged.  His  Lordship  then 
added ; — the  bill  being  filed  merely  for  the  purpose  of  re- 
covering the  Plaintiff's  legacy,  it  is  alleged  that  there  is 
a  contest  between  the  Plaintiff  and  the  representatiTe  of 
an  incumbrancer,  who  is  also  the  executor  of  the  testator 
in  the  cause ;  but  that  difficulty  is  one  of  the  Plaintiff's 
own  creation.  Under  such  circumstances,  the  Court  is 
only  exercising  a  sound  discretion  in  putting  a  stop  to 
improper  litigation.  In  this  case,  the  Defendants  have 
offered  to  the  Plaintiff  all  that  he  has  any  reasonable 
right  to  have,  though,  perhaps,  not  all  the  Plaintiff  nuy 
insist  upon ;  it  is  precisely  the  case  which  calls  for  the 
interference  of  the  Court,  and  the  order  must,  there* 
fore,  be  made  according  to  the  notice  of  motion. 
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TAYLOR  V.  TAYLOR.  Nov.  22. 23. 

Dec,  4. 

X#7"  COWPERf  by  will,  gave  to  his  wife  Lydia  In  order  to 
^^   •the  whole  of  his  property,  subject  to  certain  bSlsabmof 
bequests,  and  appointed  her  sole  executrix;  but  in  a  review  or  a 
subsequent  part  of  the  will  directed,  that  if  his  wife  bil^^ntire 

should  marry  acain  the  whole  of  the  property  to  which  nature  of  a 

l)ill  of  review 
she  would  become  entitled  by  his  will  should  be  settled  and  therefore' 

on  herself,  so  that  it  might  not  be  touched,  principal  or  req^riM  the 

interest,  by  her  husband,  but  might  go  on  her  death  to  Court  before 

her  children  by  her  first  husband.     fV.  Camper  died  on  Jh^^are^quL- 

the  28th  March  1625,  leaving  his  wife  and  four  children  tion  is,  wle- 

him  surviving,  viz.  Lydia  Cowper^  since  deceased,  Wil-  inconsistent 

Ham  Cowper^  Charlotte  Cowper,  and  Alexander  Cawper.  ^th  or  im- 
peaches the 
I^dia  .Ccmper^  the  widow,   proved  the  will,  and  pos-  decree  to 

sessed  ^^^  *^  . 
refers,  and 

one  test  of  this  is,  whether,  if  the  decree  had  not  been  referred  to  in  the  bill,  it 

could  have  been  pleaded  in  bar  to  the  relief  prayed. 

A  suit  was  instituted  on  behalf  of  infants  against  the  tenant  for  life  and  three 
trustees  in  respect  of  a  breach  of  trust.  The  bill  beine  taken  pro  confruo,  a  de- 
cree was  made  against  the  trustees  for  the  payment  of  a  large  sum  in  respect  of 
the  breach  of  trust.  One  of  the  trustees,  wno  was  abroad  and  in  contempt  for 
non-performance  of  the  decree,  filed  a  second  bill  against  the  Plaintiffs  and  the 
other  Defendants  in  the  first  suit,  recognising  the  decree  in  that  suit,  but  (besides 
other  things,  which  were  clearly  not  inconsistent  with  the  decree)  seeking,  on  the 
ground  of  fraud  and  coUusion  between  the  tenant  for  life  and  his  co-trustees,  to 
make  the  interest  of  the  tenant  for  life  available  for  the  purpose  of  reimbursing  him, 
the  Plaintiff,  the  liability  with  which  he  had  been  fixed  as  he  alleged  through  the 
active  agency  of  the  tenant  for  life :  Held,  that  such  a  bill  could  not  be  regarded 
as  a  bill  of  review  or  as  a  supplemental  bill  in  the  nature  of  a  bill  of  review,  and 
a  motion  to  take  the  same  off  the  file  for  irregularity,  as  having  been  filed  without 
the  leave  of  the  Court,  was  refused  with  costs. 

Held  also,  that  this  decision  was  not  affected  by  the  fact  that  there  were  matters 
in  the  prayer  of  the  bill,  as  to  which  the  Plaintiff  would  not  be  entitled  to  relief. 

The  circumstance  of  the  Plaintiff  being  out  of  the  jurisdiction  and  in  contempt 
for  non-compliance  with  the  decree  made^  did  not  prevent  his  filing  the  bill  m 
question. 

The  bill  having  been  filed  before  the  Master  of  the  Rolls,  was  ordered  to  be 
transferred  to  the  Vice- Chancellor  of  England  by  whom  the  decree  in  the  original 
suit  had  been  made. 
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sessed  herself  of  property  to  the  amount  of  upwards  of 
60,000/.  In  1829,  she  married  the  Defendant,  Alexander 
Taylor^  and  a  settlement,  bearing  date  the  25th  Ir- 
bruary  1829,  was  then  made  of  the  whole  of  the  testa- 
tor's residuary  estate,  in  pursuance  of  the  directions 
contained  in  the  will. 


On  the  1st  February  1838,  John  Taylor^  C.  Wallis, 
and  F.  S.  Parkyn  became  the  trustees  of  this  settlement, 
and  they  so  continued  down  to  the  filing  of  the  bill  in 
the  suit  of  Camper  v.  Taylor  next  hereinafter  mentioned. 

On  the  Srd  July  1846,  Charlotte  Cctwper  and  AleX'- 
ander  Cowper^  then  an  infant,  by  the  said  Charlotte 
Cowper^  as  his  next  friend,  filed  a  bill  against  John 
Taylor^  C.  Wallisj  and  F.  S.  Parkyn,  and  by  this  bill, 
which  was  subsequently  amended,  after  stating  various 
breaches  of  trust  on  the  part  of  the  trustees  in  the 
sale,  and  appropriation  to  themselves  of  several  portions 
of  the  trust  funds  which  had  been  settled  on  the  oc- 
casion of  the  marriage  of  Lydia  Camper  with  Alexander 
Taylor,  in  substance  prayed,  that  the  Defendants  might 
make  good  the  proceeds  of  the  sales  of  the  trust  funds, 
and  that  an  account  might  be  taken  of  the  trust  monies, 
&c.  received  by  them,  and  that  they  might  be  decreed 
to  make  good  all  losses  therein. 

On  the  9th  Avgtist  1847,  John  Taylor,  C.  WaUis,  and 
F.  S.  Parkyn  were  ordered  to  pay  into  Court  to  the 
credit  of  the  cause  18,900/.  05.  S^.  before  the  2nd  No-' 
veniber  1847. 


By  the  decree  made  on  the  hearing  of  the  cause  on 
the  15th  November  1848,  the  Defendants  not  appearing, 
and  the  bill  being  taken  pro  confesso,  it  was  ordered,  that 
the  order  of  the  9th  August  1847)  so  far  as  it  related  to 

the 
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the  payment  of  money  into  Court,  should  be  continued ; 
and  it  was  declared,  that  John  Taylor j  C.  Wallis^  and 
F.  S.  Parkyn,  as  trustees  under  the  indenture  of  the  S5th 
February  1829,  were  bound  to  make  good  the  sum  of 
26,27421  2s.  9d.  received  by  them,  and  not  applied  in 
accordance  with  the  trusts  declared  by  the  said  inden- 
ture, and  that  they  should  on  or  before  the  29th  Ja*- 
nuartf  18i9,  pay  the  same  sum  into  Court  to  the  credit 
of  the  cause,  or  so  much  of  the  same  sum  as  should  not 
have  been  previously  paid  into  Court  in  obedience  to 
the  order  of  the  9th  August  1 84*7,  and  that  they  should 
be  at  liberty  to  use  the  name  of  the  Plaintiffs  for  the 
purpose  of  recovering  any  portion  of  the  trust  property 
in  the  pleadings  mentioned;  and  that  they  shpuld,  on 
or  before  the  20th  March  1849,  transfer  into  Court  in 
trust  in  the  cause,  to  an  account  to  be  entitled  **  The 
account  of  William  Camper^  Charlotte  Ccmper^  and  AleX" 
ander  Ccnsper^*  6420/*  S/.  5f.  per  cent,  annuities,  stand- 
ing in  their  names  in  the  books  of  the  Governor  and 
Company  of  the  Bank  of  England^  together  with  certain 
other  stocks  therein  mentioned;  and  that  the  interest 
to  accrue  due  on  the  Bank  Annuities  and  stock,  when 
so  transferred,  should  be  from  time  to  time  paid  to  the 
Defendant,  Lydia  Taylor^  on  her  separate  receipt  during 
her  life,  or  until  further  order;  and  it  was  declared  that 
the  Defendant,  Lydia  Taylor^  was  entitled  to  the  interest 
and  dividends  of  such  stock  and  bonds  for  her  life  on 
her  separate  receipt ;  and  it  was  ordered,  that  the  De« 
fendants  John  Taylor^  C.  fValliSj  and  F,  &  Parkyn  should 
pay  to  the  Plaintiffs  their  costs  of  the  said  suit« 


1849. 


On  the  SOth  oi  June  1849  John  Taylor ^  being  abroad 
and  in  contempt  for  non-performance  of  the  decree 
and  order  of  the  Court  above  stated,  and  without 
obtaining  any  leave  of  the  Court  for  that  purpose,  filed 
bis  bill  against  Lydia  Taylor^  C.  Wallis,  F.  S.  ParJcyn^ 

Charlotte 
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18i9.  Charlotte  Ccnoper  and  Alexander  Omper^  Alexander 
Taylor  and  WiUiam  Camper  denying  all  participation  in 
the  breaches  of  trust,  and  alleging  that  the  suit  of 
Cowper  V.  Taylor  had  been  coUusiTely  promoted  by 
Lydia  Taylor^  Christopher  WaUis  and  F.  &  Pariyn^ 
with  a  view  of  compelling  him  John  Taylor  to  replace 
the  proceeds  of  the  trust  funds^  &c.,  which  had  in 
fact  been  received  by  Lydia  Taylor  and  Christopher 
JVallis.  The  bill  alleged,  as  evidence  of  collusion  b»* 
tween  Lydia  Taylor  and  C.  WaUis  and  F.  &  Parhyn^ 
that  the  decree  had  not  been  attempted  to  be  pro- 
secuted against  them ;  and  that  they  had  themselves  in- 
vested a  considerable  portion  of  the  testator's  estate  in  the 
purchase  of  lands  and  various  personal  securities.  The 
bill,  in  addition  to  v.ery  numerous  allegations  in  support 
of  this  case,  charged  that  L^dia  Taylor^  as  executrixi 
was  liable  to  make  good  to  the  estate  of  W.  Camper  so 
much  of  his  residuary  estate  as  had  been  received  by 
her,  and  applied  by  her  to  her  own  use,  without  the 
intervention  of  the  trustees  of  the  settlement;  and* 
that  the  interest,  dividends  and  annual  income  of  the 
testator's  residuary  estate  during  the  life  of  I^dia 
Taylor  ought  to  be  applied  in  recouping  the  testator's 
estate  which  had  been  received  and  misapplied  by  her; 
and  that  C.  Wallis  and  F.  S.  Parkyn  refused  to  take 
any  steps  for  compelling  Lydia  Taylor  to  make  good 
such  parts  of  the  testator's  residuary  estate  as  had 
been  misapplied  by  her.  The  bill  alleged  that,  since 
the  making  of  the  decree,  the  Plaintiff,  John  Taylors 
had  discovered  that  at  the  respective  times  of  institut- 
ing the  suit,  and  the  making  the  said  order  and  decree, 
the  Defendants  or  some  qfthemy  with  the  privity  and  con- 
sent of  the  others,  were  in  the  actual  possession  and 
enjoyment  of  all  the  monies  and  property  sought  to  be 
recovered  by  the  bill  in  the  suit  of  Cowper  v.  7b^, 
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and  which,  by  the  order  and  decree,  were  directed  to  be 
made  good  by  him,  John  Taylor^  and  of  the  securities 
upon  which  the  same  had  been  invested,  and  in  the  actual 
receipt  of  the  dividends,  interest,  and  annual  proceeds 
thereof;    and   that  the  $aid  Defendants  ought  to  be 
decreed  to  indemnify  him,  the  Plaintiff  against  all  such 
liability  and  costs  as  might  have  been  incurred  by  him, 
in  or  in  respedt  of  the  suit  of  Cauoper  v.  Taylor.    The 
bill  prayed  an  account  of  the  residuary  estate  of  W. 
Cowpef'f  and  of  the  manner  in  which  it  had  been  ap- 
plied  by  Lydia  Taylor^  and  that  so  much  thereof  as 
had  not  been  actually  transferred  to  the  trustees  of  the 
settlement,  might  be  paid  to  the  Plaintiff  and  the  De- 
fendants C.  Wallii  and  F.  S.  Pariyn,  and  that  AUjp^ 
ander  Taylor  and  Lydia  Taylor  might  be  decreed  to 
pay  and  transfer  the  same  accordingly;  and  if  it  should 
appear  that  Lydia  Taylor  had  misapplied  any  portions 
of  the  residuary  estate,  then  that  her  interest  therein 
might  be  applied    in  recouping  the  testator's  estate ; 
and  that  an  account  might  be  taken  of  the  receipts  of 
C  fVallis  and  F.  S.  Parh/n,  and  'that   they   might   be 
decreed  to  pay  what  was  ascertained  to  be  due  from 
them   (the    Plaintiff  offering    to  account   for   his   re- 
ceipts), and  that  the  Defendants  or  such  of  them  as  to 
the  Court  should  seem  Just,  might  be  decreed  to  indem- 
nify the  Plaintiff  against  all  such  loss,  liability,  costs 
and  expenses,  as  had  been  or  might  be  incurred  by 
him  in  consequence  of  the  institution  of  the   suit  of 
Camper  v.  Taylor^  and  of  the  decree  and  order  made 
therein,  or  otherwise  in  respect  thereof;   and  for  an 
injunction  and  receiver. 


1849. 


The  suit  of  Cowper  v.  Taylor  was  attached  to  the 
Court  of  the  Vice-Chancellor  of  England  ;  and  the  bill 
ii\  the  suit  of  Taylor  v«  Taylor  was  filed  at  the  Rolls. 
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Taylor 

V. 

Taylor. 


The  Defendants  Charlotte  Cctwper  and  Alexander 
Camper  (the  Plaintiffs  in  the  suit  of  C(mper  v.  Tajfior) 
moved,  before  the  Master  of  the  Rolls,  that  the  bill 
in  Taylor  v.  Taylor  might  be  taken  off  the  file  for  ir- 
regularity, or  that  the  proceedings  in  the  suit  might  be 
stayed,  until  John  Taylor^  the  Plaintiff  in  that  suit, 
had  performed  the  decree  in  Camper  v.  TayloTm  The 
Master  of  the  Rolls  having,  refused  the  motion,  it  was 
now  renewed,  by  way  of  appeal,  before  the  Lord  Chan- 
cellor. 


Mr.  Bethell  and  Mr.  Kinglake^  for  the  motion.  This 
bill  substantially  impeaches  the  decree  in  the  suit  of 
Camper  v.  Taylor^  and  is  in  the  nature  of  a  bill  of 
review.  It  has  been  filed  without  the  leave  of  the 
Court,  and  must  consequently  be  taken  off  the  file 
for  irregularity;  Partridge  v.  Usbome  (a)^  Hodson  v. 
BadL  (6)  That  this  is  a  bill  of  review,  there  can  be 
no  doubt,  for  the  subject  matter  has  been  already 
adjudicated  upon  in  the  suit  of  Camper  v.  Toytor, 
and  with  the  single  exception  of  the  charge,  that 
Lydia  Taylor  has  not  got  in  all  the  testator's  estate^ 
every  allegation  in  the  present  bill  might  have  been 
urged  as  a  defence  to  the  bill  in  the  former  suit; 
Baifibrigge  v.  BaddeUy.  (c)  (They  here  read  from  the 
bill  in  Taylor  v.  Taylor  the  passages  above  marked  in 
italics,  as  evidence,  that  it  sought  to  make  liable  the 
Plaintiffs  in  the  first  suit.)  The  Court  will  not  permit 
two  inconsistent  decrees  to  remain  on  its  records ;  and 
this  would  necessarily  be  the  result  if  the  Plaintiff 
obtains  a  decree  in  the  second  suit.  If  the  Plaintiff 
had  really  been  entrapped  by  Lydia  Taylor  and  his 
co-trustees,    his  obvious  course  would  have  been  to 

have 

(a)  5  Rust.  195.  (c)  2  Phtl.  705,703. 

(6)  1  Phil.  177. 
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have  applied  to  the  Vice-Chancellor  of  England^  for 
leave  to  file  a  supplemental  bill  in  the  pature  of  a  bill 
of  review ;  but  instead  of  this,  he  selects  another  branch 
of  the  Courts  a  circumstance  of  itself  shewing  an  im« 
proper  object  in  the  proceeding* 

The  Plaintiff,  being  still  in  contempt,  cannot  be  heardt 
except  for  the  purpose  of  purging  his  contempt,  or 
*^  except  the  Court  of  special  grace  suspend  the  con- 
tempt,**  according  to  the  78th  of  Lord  BacovCs  Ordi^ 
nances  (a)«  Admitting  that  the  strictness  of  this  rule 
has  been  somewhat  modified  by  the  later  authorities^ 
King  v.  Bryant  (6),  Wilson  v.  Bates  (c),  the  utmost  which 
can  be  conceded  to  the  Plaintiff  in  the  present  instance 
is,  that  if  the  bill  is  not  taken  off  the'  file,  all  proceed- 
ings in  the  suit  shall  be  stayed  until  he  has  cleared  his 
contempt  in  the  former  suit. 


1849. 


Mr.  Stuart  and  Mr.  Freelitig^  contri.  This  bill  does 
not  seek  to  affect  the  rights  of  the  Plaintiffs  under  the 
decree  in  Camper  v.  Taylor.  The  correct  test  as  to 
whether  the  present  bill  is  a  bill  of  review,  or  in  the 
nature  of  a  bill  of  review,  is  by  putting  the  question, — 
is  the  former  decree  a  bar  to  the  relief  prayed  in  the 
second  suit  ?  Bainbrigge  v.  Baddeley.  {d)  Applying  that 
test  to  the  present  bill,  it  is  clear  that  the  equity  as« 
serted  by  it  does  not  affect  the  rights  of  the  Plaintiffi  in 
the  first  suit  The  first  bill  only  prayed  a  limited  decree 
as  to  a  breach  of  trust;  while  the  present  bill,  instead  of 
asking  any  thing  contrary  to  the  decree,  only  follows  it 
out,  and  prays  an  account  of  the  whole  of  the  testator's 
estate.  There  is  no  attempt  on  the  part  of  the  present 
Plaintiff  to  get  rid  of  the  liability  to  the  Plaintiffs  in  the 
first  suit :  all  that  he  seeks  by  his  bill,  is  to  place  the 

burden 

(a)  Beaniet'  Orders,  p.  35.  (c)  3  JHfyL  <^  CV«  197. 

(b)  3  Afyi.  i  Cr.  191.  Id)  Ubi  suprd. 
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• 

burden  on  the  right  party.  The  decree  in  the  first 
ftuit  having  been  obtained  by  fraud  on  the  part  of  some 
of  the  Defendants  to  that  suit,  as  against  the  Plaintiff 
In  the  present  suit,  the  remedy  is  neither  by  bill  of  re^ 
view,  nor  supplemental  bill  in  the  nature  of  a  bill  of  re- 
view ;  Bickmond  v.  Tayleur  (a),  BarnesUf  v.  Pawel  (b) ; 
and  it  is  not  only  competent  for  a  Defendant  to  circum- 
stanced to  file  a  new  and  original  bill  like  the  present^ 
but  it  is  the  proper  method  of  proceeding;  Manaion  v< 
MoUmotth.  (c)  With  regard  to  the  Plaintiff  being  in 
contempt,  the  rule  referred  to  only  operates  in  reference 
to  applications  in  the  same  suit ;  Clark  v.  Dew.  {d) 

•  Mr.  BetheUi  in  reply.  The  case  of  Manaion  v.  Molest 
worth  (c)  is  only  applicable  when  the  subject^^matter  is 
distinct,  though  the  parties  happen  to  be  the  same ;  but 
in  this  case  both  the  subject  and  the  parties  are  iden- 
tical. If  anyporlion  of  the  relief  prayed  in  this  suit  is 
accorded,  the  decree  obtained  in  the  suit  of  Cowperrd 
Taylor  is  necessarily  so  far  paralysed :  that  decree  di- 
rected the  income  of  the  trust  fund  to  be  br6ught  into 
Court  for  the  benefit  of  Lj^dia  Taylor  ;  but  the  present 
bill  prays  that  she  may  not  have  the  dividends  during 
her  life.  It  might  have  been  different  if  the  present 
Plaintiff  had  confined  his  allegations  to  matters  in  ques- 
tion between  himself  and  his  co- Defendants  in  the  first 
suit,  but  the  bill  imputes  fraud,  and  prays  relief,  in* 
eluding  the  costs  of  the  suit,  against  all  the  Defendants, 
two  of  whom  are  the  Plaintiffs  in  the  first  suit. 


Dec.  4.     '    Tke  Lord  Chancellor 

This  was  an  application  having  two  objects,  —  the 
^-  first 

(a)  lP.>r.  734.  *  (e)  1  EJIen,  18,85. 

(b)  1  Ves.  119.  {(O'l  Buis.  ^  M.  103. 
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first  to  Uke  a  bill  off  the  file,  and  the  second  to  stay 
the  Plaintiff  from  proceeding  in  the  suit  which  he  had 
instituted,  until  he  had  performed  the  decree  in  another 
cause.  Two  questions  were  thus  raised,  first,  whether 
the  second  bill  was  irregular,  being  in  its  form  a  sup* 
plemental  bill  in  the  nature  of  a  bill  of  review ;  and, 
secondly,  the  Plaintiff  being  a  Defendant  in  a  former 
suit,  and  not  having  performed  the  decree,  and  being 
in  contempt  for  not  performing  it,  whether  it  was  com-» 
petent  for  him  to  file  the  second  bill. 


1849. 


Now  with  regard  to  the  first  of  these  questions,  the 
matter  could  be  only  ascertained  by  an  examination 
and  reading  of  the  bill  itself,  and  having  done  this,  no 
doubt  remains  in  my  mind  that  the  Master  of  the  Rolls 
was  quite  right  in  the  view  he  took  of  the  case.  In 
order  to  try  whether  this  bill  is  a  supplemental  bill  in 
the  nature  of  a  bill  of  review,  and  therefore  requiring 
the  leave  of  the  Court  before  the  party  can  be  permitted 
to  file  it,  the  first  question  is,  whether  it  is  inconsistent 
with,  or  impeaches,  the  decree  already  made.  Now  this 
matter  has  come  before  me  twice,  and  two  cases  have 
been  referred  to,  in  which  a  similar  question  arose. 
.The  first  was  the  case  of  Hodson  v.  Ball  (a),  which  was 
referred  to,  as  shewing  that  the  bill  in  this  case  was  a 
bill  which  a  party  could  not  be  permitted  to  file  without 
the  leave  of  the  Court.  The  case  of  Hodson  v.  BcUl 
appears  to  me  to  be  as  different  from  the  present  case, 
Bs  two  cases  can  possibly  be.  There  there  had  been  a 
clecree  for  the  ordinary  account ;  and  the  decree,  as  it 
stood,  decided  that  an  account  was  to  be  taken.  The 
Plaintiff  in  that  suit  afterwards  filed  a  supplemental  bill, 
atating  that  he  had  discovered  matter  since  the  original 
decree,  which  entitled  him,  not  to  the  account  which  he 

had 
(a)  Vhiiuprd, 
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had  got,  but  to  an  account  which  he  had  not  got,  and 
which  he  sought  to  obtain  by  the  second  suit,  in  which 
relief  was  prayed  against  the  executor,  not  for  what  he 
had  received,  but  for  what  without  his  wilful  neglect 
and  default  he  might  have  received,  objects  totally 
distinct  the  one  from  the  other.  These  two  sorts  of 
relief  could  not  co-exist,  for,  although  the  one  includes 
the  other,  yet  the  relief  prayed  and  obtained  by  a  decree 
charging  the  representative  with  wilful  default,  b  a  very 
different  thing  from  that  sought  by  a  bill  merely  pray- 
ing the  ordinary  account ;  and  upon  that  ground  I  was 
of  opinion  that  the  bill  was  in  fact  seeking  to  alter  what 
the  Court  had  before  done,  and  that,  therefore,  the 
party  was  not  at  liberty  to  file  it  without  the  leave  of 
the  Court.  The  other  case  was  that  of  Bcdnbrigge 
V.  BaddeUy  {a) ;  and  there  I  suggested  a  test,  which  test, 
if  it  be  a  correct  one,  will  at  once  decide  the  question 
now  before  me.  There  it  was  said  that  the  test  was, 
whether  if  the  first  suit  had  not  been  noticed  in  the 
second,  it  could  be  pleaded  in  bar  to  the  second.  This 
could  only  be  the  case  if  the  matters  in  both  suits  were 
the  same.  Now  it  is  impossible  to  allege  that  the  matter 
of  the  two  bills  now  under  discussion  is  the  same ;  and 
the  rule,  therefore,  as  I  laid  it  down  in  those  two  cases, 
being  a  rule  which  I  see  no  reason  to  depart  from,  what 
remains  is  to  see  how  far  that  rule  is  applicable  to  the 
present  case. 


Now  here  is  a  party,  the  trustee  of  a  fund  (that  he  was 
not  originally  a  trustee,  but  afterwards  became  one,  is  not 
material),  which  was  subject  to  a  covenant  in  a  marriage 
settlement  that  all  the  residuary  estate  to  which  the  wife 
was  entitled  should  be  so  settled,  that  she  might  have  the 
life  estate,  and  her  children  have  the  property  after  her 

death, 
(a)  Ulnivprd. 
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death.  This  party  is  the  PiaintiiF  in  the  second  suit,  and 
a  Defendant  in  the  first  in  which  the  bill  was  by  the 
children  of  the  marriage,  praying  an  account  and  in- 
vestment)  and  the  security  of  the  trust  fund.     The 
Plaintiffs  being  infants,  filed  their  bill,  making  the  three 
trustees,  of  whom  Mr.  Taylor  was  one»  Defendants ; 
and  they  prayed  for  the  execution  of  the  trust,  and  the 
security  and  investment  of  the  trust  fund.     Against 
that  claim  no  answer  was  or  could  be  made,  because,  so 
far  as  the  trust  fund  had  been  realised,  and  had  come 
to  the  hands  of  the  Defendants,  there  was  a  clear  trust 
for  infants,  and  no  dealings  of  the  tenant  for  life,  or  of 
the  trustees  with  the  tenant  for  life,  could  interfere  with 
the  right  to  have  the  trust  fund  realised  and  secured. 
The  decree  against  the  three  trustees  was,  therefore,  al- 
most of  course.     It  was  a  simple  decree  in  favour  of  the 
infant  Plaintiffs  ordering  the  payment  and  investment, 
and  the  security  and  realisation,  of  the  trust  fund  for 
the  infants.     Under  these  circumstances,  the  Defendant 
Taylor^  one  of  the  trustees,  filed  a  second  bill ;  and  the 
question  to  be  considered  is,  whether  the  second  bill  be 
or  be  not  inconsistent  with  the  provisions  of  the  decree 
BO  obtained. 


Now  the  second  bill  assumes,  and  is  in  fact  founded 
upon,  the  Plaintiff's  liability  under  the  first  decree.  The 
Plaintiff  admits  himself  to  be  a  trustee,  and  that  there 
is  a  decree  against  him  to  realize  all  the  trust  fund,  a 
decree  he  does  not  and  cannot  dispute.  He  says,  how- 
ever, as  against  the  tenant  for  life,  that  she  being  the 
mother  of  the  infant  Plaintiffs,  was  the  author  of  all  the 
breaches  of  trust,  and  that  she  and  the  other  trustees 
co-operated  together,  and  imposed  upon  him,  he  the 
Plaintiff  giving  too  much  credit  to  their  representations. 
Of  course  the  Plaintiff  is  making  the  best  case  he  can 
for  himself;  but  the  foundation  of  the  suit  is  his  right  to 
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be  reimbursed,  as  far  as  be  can,  out  of  the  estate  comiog 
io  the  tenant  for  life,  any  liability  he  has  incurred  in 
•consequence  of  breaches  of  trust  of  which  he  has  been 
guilty  (as  be  says)  by  the  active  agency  of  the  tenant 
for  life.  Now  that  is  one  of  the  objects  of  the  suit,  but 
there  is  also  another  not  touched  upon  in  the  original 
suit.^  The  Plaintiff,  being  a  trustee,  says  that  the  trust 
rides  oyer .  the  whole  of  the  testator's  residuary  estate, 
and  that  the  tenant  for  life,  Mrs.  TajfloTf  being  also 
ihe  personal  representative,  has  kept  to  herself,  and 
misapplied,  that  which  ought  to  have  formed  part  of 
the  trust  estate.  It  is  competent  for  the  trustee  to  file 
such  a  bill,  making  all  the  cestuis  que  trust  parties  to  the 
suit,  and  this  upon  two  grounds,  first,  that  it  is  uncon- 
nected with  the  other  suit,  and  secondly,  that  it  does  not 
dispute  the  decree  in  that  suit;  on  the  contrary,  the 
^cond  suit  arises  out  of  the  exigencies  of  the  first. 


There  are,  to  be  sure,  in  the  prayer  of  the  second 
bill  certain  matters,  to  which  it  may  be  diflScult  to 
understand  how  the  Plaintiff  can  be  entitled,  and  which 
may  in  one  sense  be  considered,  in  the  very  large  way 
in  which  they  are  prayed,  as  being  inconsistent  with  the 
decree,  for  he  prays  to  be  indemnified,  not  by  the  tenant 
for  life,  but  generally  by  the  Defendants  including  the 
Plaintiffs  in  the  first  suit.  It  is  not,  however,  because 
there  is  something  in  the  prayer  which  cannot  be  ob- 
tained that  the  bill  is  to  be  taken  off  the  file.  The 
question  as  to  taking  the  bill  off  the  file  is  one  of  re- 
gularity, namely,  whether  it  is  or  is  not  consistent  with 
the  practice  of  the  Court,  that  the  Plaintiff  should  do 
what  has  been  done  here,  that  is,  whether  the  bill  is 
^roade  in  itself  informal  by  the  party  putting  it  on.  the 
.file  without  the  leave  of  the  Court. 


Without 
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Without,  therefore,  going  into  the  details  of  the  re- 
lief prayed,  or  saying  that  every  part  of  it  is  free  from 
objection,  I  see  no  ground  for  the  motion  to  take  the 
bill  off  the  file,  as  being  a  supplemental  bill  in  the  nature 
of  a  bill  of  review,  which  could  not  be  filed  without  the 
leave  of  the  Court  I  am  of  opinion  it  would  be  wrong 
to  do  that,  although  there  is  no  proof  of  the  statements, 
and  nothing  may  result  from  the  pleadings;  and  the 
Master  of  the  Rolls  appears  to  me,  thereforej  to  have 
come  to  a  right  conclusion. 

Then  as  to  the  other  point,  that  the  Plaintiff  is  in 
contempt,  that  is  to  say,  that  there  is  a  decree  against 
him,  I  do  not  apprehend  that  that  is  any  objection.  I 
had  to  consider  that  point  in  the  case  of  Wikon  v. 
Bates  (a),  and  I  thought  that  Lord  Bacon*s  order  di^ 
not  touch  an  application  of  this  sort.  I  think,  thereforei 
that  the  present  application  fails  on  all  the  grounds,  aiid 
must  be  dismissed  with  costs. 

Mr.  BethelL  Your  Lordship  will  direct  the  costs 
\irhich  are  to  be  paid  by  the  Defendants  of  this  appeal^ 
to  be  set  off  against  those  due  to  them. 


The  Lord  Chancellor.  Yes. 

Mr.  Bethell  then  asked,  in  pursuance  of  a  notice  of 
motion  given  for  that  purpose,  that  the  suit  of  Taylor 
v.  Taylor  might  be  transferred  from  the  Master  of  the 
Rolls  to  the  Vice-Chancellor  of  England^  and  stated 
that  the  Master  of  the  Rolls  had,  when  the  case  wa^ 
J^efore  him,  expressed  a  very  strong  (pinion,  that  what 
.was  now  asked  ought  to  be  done* 

Mr.Siuari,  suggested  that  there  was  no  ground  for 
acceding  to  the  applicfition. 

The 

(a)  UH  iuprdm . 

Ee  4 


CASES  IN  CHANCERY. 

The  Lord  Chancellor* 

I  do  not  feel  the  extent  to  which  the  Master  of  the  Rolk 
expressed  the  necessity  of  going  to  the  same  Judge  who 
decided  the  other  cause ;  but  the  Master  of  the  Rolls  has 
certainly  expressed  a  very  strong  opinion  upon  it,  and 
he  is  the  Judge  before  whom  the  Plaintiff  in  the  second 
suit  is  anxious  to  bring  his  case  to  be  decided* 

Although  the  Plaintiff  has  an  option  as  to  the  Court 
in  which  he  desires  his  cause  to  be  heard,  it  is  entirely 
in  the  control  of  this  Court,  whether  it  shall  be  heard 
there  or  not;  and  if  this  Court  thinks  it  expedient  that  it 
should  be  transferred  to  another  Court,  it  has  the  power 
so  to  order.  I  do  not  see  the  benefit  that  the  Plaintiff  in 
the  second  suit  would  derive  in  going  to  another  Court. 
The  matters,  though  not  depending  one  upon  the  other 
in  the  way  I  have  explained  my  opinion,  are  yet  so  con- 
nected, that  I  think  it  is  more  expedient  than  otherwise 
that  the  Judge  who  has  had  the  one  cause  before  him 
should  have  the  other  also.  That,  coupled  with  the 
strong  opinion  of  the  Master  of  the  Rolls,  is  quite  suffix 
cient  for  me  to  remove  the  cause  to  the  Vice-chancellor 
of  England's  Court. 


Vovm  20. 


HYDE  V.  EDWARDS. 


In  directing  a   HpHE  question  in  this  suit,  related  to  a  sum  of  money 
underapri-  P**^    ^"^^   Court  under  the  provisions  of  The 

vate  act  of       London  Dock  Company's  Act  89  &  40  Geo.  3.  c.  47., 
^e  Court  will  and  as  to  which,  on  the  8th   of  Jtdy  1841,  an  order 

make  the         ^^^  ^ieen  made  by  the  Master  of  the  Rolls,  directinc: 
same  provi-  -^  ^   ^      '  ° 

sion  for  the      a  reference  for  the  purpose  of  ascertaining  the  party 
examination  of  parties  and  witnesses,  as  in  the  case  of  a  reference  in  a  suit. 
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entitled  to  the  fund.  This  order  contained  no  direc- 
tion for  the  production  of  deeds,  or  for  the  examination 
of  witnessesi  or  of  the  parties,  before  the  Master. 

Various  proceedings  having  taken  place  under  this 
order,  but  no  report  having  been  made,  James  Hyde 
and  Sarah  his  wife,  the  present  Plaintiffs,  presented  a 
petition,  praying  for  a  transfer  of  the  fund,  and  for  a 
reference  to  enable  them  to  establish  their  right,  with 
directions  for  the  production  of  documents,  and  the 
examination  of  parties.  The  Master  of  the  Rolls  having, 
on  the  ]5th  January  IS^S,  dismissed  this  petition  (/?), 
the  Petitioners  filed  their  bill  on  the  23rd  June  1849,  for 
8  purpose  similar  to  that  sought  by  their  petition.  Upon 
the  application,  however,  of  the  principal  Defendant, 
Thomas  Edwards^  the  Master  of  the  Rolls,  on  the  5th 
November  1849,  ordered  all  proceedings  in  the  suit 
so  instituted  to  be  stayed,  til!  a  fortnight  ader  the 
Master's  report  should  have  been  made  under  the  exist- 
ing reference,  with  liberty  to  the  Plaintiffs  to  apply 
to  discharge  the  order,  if  any  delay  occurred  in  the 
Master's  office.  From  this  decision  the  Plaintiffs  now 
appealed  to  the  Lord  Chancellor. 

Mr.  Houndell  Palmer  and  Mr.  Eldetion^  appeared 
for  the  Plaintiffs,  in  support  of  the  appeal  motion. 
One  of  the  grounds  upon  which  they  urged  that  the 
proceedings  in  the  suit  ought  not  to  be  stayed,  was, 
that  the  existing  order  of  reference  was  insufficient  in 
consequence  of  the  omissions  above  stated,  and  that 
therefore  the  Plaintiffs  could  not  fairly  bring  their  case 
before  the  Master.  They  referred  to  the  following 
passage  in  the  judgment  of  the  Master  of  the  Rolls,  on 
occasion  of  dismissing  the   Plaintiffs^  petition:   f^As 

to 

(a)  1 1  Beav.  78. 
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pQ  directing  the  production  of  deeds,  and  papers,  and 
the  examination  of  parties,  the  Registrar  informs  m^ 
that  it  is  not  the  practice  of  the  Court  to  direct  such 
production  in  orders  of  this  description."  (a) 

Mr.  Bacon  and  Mr.  Stevens  appeared  for  the  D&> 
fendant,  but  were  not  called  upon  by  the  Lord  Chan? 
cellor. 


The  Lord  Chancellor  expressed  his  concurrency 
in  the  course  adopted  by  the  Master  of  the  Rolls,  in 
staying  the  proceedings  in  the  suit,  and  added,  -—  If 
the  Plaintiffs  have  any  real  cause  of  complaint,  on  the 
ground  of  delay,  or  otherwise,  the  Court  will  find  the 
means  of  putting  them  right.  The  Act  of  parliament 
under  which  these  proceedings  have  been  taken,  directs 
the  Court  to  find  out  who  are  the  parties  entitled  to 
this  fund,  and  the  Court  has  accordingly  made  an 
order  directing  the  necessary  inquiries  for  that  par- 
pose,  which  order  is  npw  in  prosecution.  I  am  in* 
formed,  that,  as  to  the  directions  said  to  be  omitted, 
\t  is  the  practice  to  insert  them  in  orders  of  this  kind, 
there  being  no  distinction  betweien  an  order  made  on  a 
petition  under  an  Act  such  as  that  in  the  present  case, 
and  an  order  made  in  a  suit  upon  bill  and  answer. 
If,  therefore,  the  Plaintiffs  have  any  thing  to  complain 
of,  it  is  of  the  original  order,  not  of  the  course  now 
adopted  by  the  Master  of  the  Rolls. 

His  Lordship  then  dismissed  the  application,  and, 
with  the  consent  of  the  Defendant,  directed  that  the 
original  order  should  be  amended,  by  extending  it  to 
the  examination  of  parties  and  witnesses,  and  the  pro- 
duction of  documents. 

(a)  1 1  Bcav.  80. 
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V.  • 


RUBERY  i;.  MORRIS,  (a)  xr    . 

^   '  Nov.  9. 

1849. 

npHIS  was  a  suit  to  restrain  an  alleged  infrlngenient       '^^^'  ^' 
'         of  a  patent.     The  bill  was  filed  ki  March,  1843.  are  awarded 

The  Defendant  appeared^  and,  on  the  ISth  Jpril,  ob-*  to  a  party 

,    ,  suing  or  de- 

tained an  order  for  leave  to  defend  the  suit  m^^^rmd  fending  w 

pauperis.    In  the  following  month  the  PlaintiflF  moved  ^T^JuJIhLh 
for  an  injunction^  when  an  order  was  made  that  the  general,  to  be 
motion  should  stand  over,  with  liberty  to  the  Plaintiff  Si^jr^ste! 
to  bring  an  action.     No  action,  however,  was  brought :  But  the  exist- 
and,  on  the  8th  February  1844,  the  Plaintiff  obtained  the  Taxing 

an  order  ex  parte  from  the  Vice*  Chancellor  of  Eng*  ^^ters, 

'.      .  '  where  costs 

landj  that  his  bill  should  stand  dismissed,  <^  with  paupec  are  awarded 

costs : "  but,  upon  a  motion  subsequently  made  by  the  '^^^^  to  a 

^  ^         ''  J  party  suing  or 

Defendant  that  that  order  might  be  discharged  or  defending  m 
varied,  the  Vice-Chancellor  varied  the  order  by  omitting  VtoT^^'Sem 
the  word  **  pauper,*'  and  directing  the  Taxing  Master  to  as  pauper 
tax  the  Defendant's  costs,  "having  regard  to  the  order  and, thCTcfore, 
to  sue  in  /ormA  pauperis!^     Under  the  order  as  so  ^here  it  is  in- 
varied,  the  Taxing  Master  taxed  the  costs  as  pauper  the  party  shall 
costs ;  but,  upon  the  petition  of  the  Defendant  by  way  ^'^^^  ^^^a 
of  appeal  from  the  certificate,  the  Vice-Cbancellor  held  cree  or  order 
that  he  was  entitled  to  dives  costs,  and  referred   it  ^n^'alLdrf 
back  to  the  Master  to  review  his  taxation.     From  that  direction  to 
decision  the  Plaintiff  appealed  to  the  Lord  Chancellor, 
and   the  Defendant  gave  a  counter  notice  of  motion 
before  his  Lordship,  to  discharge  or  vary  the  order  of 
dismissal.  . 

The 

.    (6)  This  and  the  seven  follow-     before  he  ceased  to  be  the  Re- 
ing  cases  have  been  supplied  by     porter  of  the  Court. 
Mr.  PkU&pt,  having  been  (leard 
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The  appeal  petition  and  the  motion  coming  on  to 
be  heard  together^ 

Mr.  James^  for  the  Plaintiff,  relied  on  Dean  v.  Busr 
sell  (a),  where  the  bill  was  dismissed  on  the  motion  of 
the  Plaintiff;  and  it  was  held,  on  argument,  that  the 
Defendant,  being  a  pauper,  was  entitled  only  to  pauper 
costs.  And  he  observed  that  in  Wallop  y.  Warburton{b)i 
where  a  pauper  Defendant  was  allowed  dives  costs, 
the  Court  appeared  to  have  been  influenced  by  the  cir- 
cumstance that  there  was  an  estate,  out  of  which  the  costs 
of  all  parties  were  ordered  to  be  paid.  In  the  preseot 
case  the  Vice-Chancellor  had  treated  the  Plaintiff's 
dismissal  of  his  own  bill  as  an  admission  that  his  claim 
was  unfounded ;  but  a  party  might  have  a  very  good 
case,  and  yet  not  think  it  worth  while  to  litigate  it  with 
a  pauper. 


Mr.  Bolt  and  Mr.  Eddis^  for  the  Defendant,  con- 
tended that  there  was  no  difference  in  principle  between 
the  case  of  a  bill  dismissed  on  the  Plaintiff's  motion 
and  at  the  hearing.  In  the  latter  case  Lord  Somen 
had  held,  in  Scatchmer  v.  Foulkard(c)y  that  a  pauper 
Defendant  was  entitled  to  dives  costs  on  the  ground 
that  his  counsel  and  solicitor  gave  their  services  to  the 
pauper,  and  not  to  his  adversary.  But  even  assuming 
that,  according  to  more  modern  authorities,  the  Court 
had  a  discretion  on  the  subject  where  the  merits  were 
gone  into, — Rattray  v.  George  {d)f  Stafford  v.  Higgtn^ 
bot/iam  {e)i  Sobetis  v.  Uoyd{g\ — it  was  not  just  to  allow 
a  Plaintiff  to  deprive  the  Defendant  of  the  chance  of 
that  discretion  being  exercised  in  his  favour,  by  dis* 
mbsing  his  own  bill. 


(fl)  1  Dick.  427. 

(b)  2  Car,  409. 

[c)  1  Eq.  Ca.  Abr.  125. 


id)  16  Vet.  232. 
(e)  2  Keen,  147. 
(g)  2  Beav.  376. 


The 
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Tie  Lord  Chamcelloiu  * 

The  question  was,  whether  a  Defendant  defending 
informd  pauperis  is,  upon  dismissal  of  the  bill,  entitled 
to  dives  costs* 

Independently  of  authority,  it  would  seem  that  the 
rule  of  the  Court  in  favour  of  persons  incapable  to  sup- 
port the  expenses  of  litigation,  and  therefore  permitting 
them  to  litigate  in  form&  pauperis^  should  be  confined 
to  the  object  for  which  it  is  established,  and  should  not 
operate  in  favour  of  their  opponents ;  and,  therefore, 
when  such  opponents  are  ordered  to  pay  the  costs, 
such  costs  should  be  the  ordinary  costs  of  the  litigation. 
Upon  that  principle  a  pauper  Plaintiff  at  law,  who  ob- 
tains judgment,  has  dives  costs ;  and  in  Wallop  v.  War^ 
burton  {a)  the  same  principle  was  applied  in  this  Court. 
Some  of  the  cases  are  not  to  be  reconciled,  and  some 
seem  to  repudiate  any  general  rule,  referring  each  case 
to  the  discretion  of  the  Court ;  but,  where  the  circum- 
stances are  the  same,  the  exercise  of  the  discretion 
ought  to  be  the  same ;  and  it  appears  to  me  to  be  most 
consistent  with  principle,  and  most  reconcileable  with 
the  weight  of  authority,  to  hold  (hat  any  party  assert- 
ing an  unfounded  claim  by  a  bill,  or  resisting  a  well 
founded  claim  by  answer,  should  not  profit  by  the 
poverty  of  his  opponent,  but  should,  upon  failure,  pay 
the  ordinary  costs  of  the  litigation. 

If  this  be  the  just  rule,  there  is  some  difficulty  in 
giving  effect  to  it  in  the  present  case.  I  have  a  cer- 
tificate of  the  Taxing  Masters  that,  upon  an  order  of 
dismissal,  a  Defendant  defending  in  formd  pauperis 
would,  by  the  practice,  only  have  pauper  costs.     This 

would 


BUBKRY 

Morris. 


{a)  2roj,41l 
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would  shew  that  the  order  of  dismissal  was  wrong,  as 
to  costs,  in  directing  the  Taxing  Master  to  have  regard 
to  the  Defendant's  order  for  defending  in  JcrmA  paur 
peris.  It  would,  therefore,  be  right  now  to  order  the 
striking  out  of  that  special  direction :  but  from  the  cer- 
tificate it  would  appear  that  this  would  not  answer  the 
purpose  of  the  Defendant,  as  the  Master  would  stilly 
upon  the  general  dismissal  with  costs,  only  tax  pauper 
costs.  This,  I  think,  would  not  be  doing  justice  in 
this  particular  case,  whatever  may  be  the  general  prac- 
tice ;  the  PlaintiiF  having,  by  dismissing  his  own  bill, 
admitted  that  the  pauper  had  been  improperly  exposed 
to  this  litigation.  I  shall,  therefore,  direct  that  the 
costs  of  the  pauper  Defendant  be  taxed  as  dives  costs. 
I  presume  that  the  Plaintiff  will  not  put  the  Defendant 
to  make  a  special  application  for  that  purpose. 


Whether  there  should  be  a  general  order  altering 
the  practice  as  reported  to  me,  will  be  matter  for  my 
consideration,  but  will  not  affect  the  present  case. 


CASES  IN  CHANCERY. 


LEWIS  V.  SMITH  and  Others.  ^>^- ^7. 

1849. 
Nov,  7. 

npHIS  was  a  suit  by  a  member  of  the  Provisional  Injunction 
-■"     Committee  of   an    abortive    Railway   Company  restrain  a^so- 
acainst  certain  persons  who  had  acted  as  the  solicitors  Hcitor  from 

r    I  •     •  t  r»         >i       1      I     1  1  I      communicat- 

or the  committee^  and  one  Iieynelli  who  had  brought  ing  to  a  party 

an  action  acainst  the  Plaintiff  as  one  of  the  members  ^^®  ^^  ***^°S 
"  'a  former 

of  the  committee.  client,  docu- 

ments or 
matters  of 

The  case  made  by  the  bill  was,  evidence 

which  had 

That  the  Defendants,  Smith  &  Co.,  the  solicitors,  were  come  to  the 

-  .  possession  or 

the  original  promoters  of  the  undertaking,  and  that  they  knowledge  of 

had  applied  to  the  Plaintiff,  and  several  other  influential  }^^  sohcitor 
'  '^  ^  m  respect  of 

persons,   to   become   subscribers,   and   to   allow   their  his  employ- 
names  to  be  put  upon  the  Provisional  Committee.   That  ™^n\  Md*to 
the  Plaintiff  had  at  first  refused,  but  had  at  length  con-  restrain  the 
sented,  upon  the  solicitors'  giving  him  an  indemnity  in  {-rom  J^jj^in 

the  following  terms —  his  action,  or 

otherwise,  any 

"  The  Central  KoU  Railway  Company.  documents  or 

•^  r     J  matters  of 

"  Sir,  —  In  consideration  of  your  having  consented  to  ^hich  he  had 
allow  your  name  to  be  placed  on  the  list  of  the  Pro-  so  obtained, 
visional  Committee  of  the  above  Company,  and  agreeing  for  an  injunc- 
lo  take  fifty  .shares  and  pay  the  deposit  thereon,  subject  ^^^  ^/"l 

to  any  arrangement  to  be  made  respecting  the  applica-  costs  were 

.;  reserved  to 
"°"  the  hearing  of 
the  cause ;  and  at  the  hearing,  the  injunction  was  decreed,  and  the  Defendant  was 
ordered  to  pay  to  the  Plaintiff*  the  costs  so  reserved,  as  well  as  the  general  costs  of 
the  suit  relating  to  the  injunction.  But,  on  appeal,  this  course  of  proceeding  was 
disapproved  by  the  Lord  Chancellor,  and  the  decree  was  altered  by  striking  out 
the  order  for  payment  of  the  reserved  costs. 

The  rule  which  forbids  an  appeal  on  the  question  of  costs  alone  does  not  preclude 
ffhe  Court,  where  the  appeal  embraces  other  matters  also,  from  varying  the  decree 
as  to  costs,  though  it  aMrm  it  as  to  such  other  matters :  but  such  variation  will  not 
protect  the  Appellant  from  the  costs  of  the  appeal. 
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tion  oF  this  and  other  deposits,  we  hereby  undertake  to 
indemnify  you  from  all  personal  responsibility,  and  to 
hold  you  harmless  against  all  costs,  charges,  and  ex- 
penses that  have  been,  or  may  he,  incurred  in  and  about 
the  formation  of  the  said  Company,  the  meetings,  ad- 
vertisements, surveys,  and  other  expenses  of  carrying 
out  the  said  Company,  applying  for  an  Act  of  Parlia- 
ment, or  any  thing  relating  thereto.  19th  October^  1845.^ 

^' Smithy  Co:' 


That,  in  the  progress  of  the  formation  of  the  Com« 
pany,  the  Provisional  Committee  had  incurred  debts  to 
divers  persons,  and  amongst  others  to  the  Defendant, 
Reynellf  upon  orders  given  in  their  name  by  the  De- 
fendants, the  solicitors:  but  that  the  undertaking  was 
abandoned  before  any  shares  were  allotted ;  and  that, 
upon  the  Defendant  Beynetl  applying  to  the  solicitors  for 
payment  of  his  demand,  he  was  told  that  he  must  look 
to  the  Provisional  Committee :  and  that,  upon  his  re- 
quiring the  solicitors  to  provide  him  with  the  means  of 
fixing  some  of  the  members  of  the  committee  with  lia- 
bility to  his  demand,  they  had  communicated  to  him 
various  letters  and  documents,  and  matters  of  evidence, 
which  had  come  into  their  possession  in  the  course  of 
their  employment  as  solicitors  to  the  Committee;  and 
that  he  had  thereupon  brought  his  action. 


The  bill  prayed  that  the  Defendants,  the  solicitors, 
might  be  restrained  by  injunction  from  communicating 
or  disclosing  to  the  Defendant  Reynell^  or  to  any  per- 
son, except  on  examination  as  witnesses  in  a  judicial 
proceeding,  any  facts,  matters,  or  documents  concerning 
the  rights,  interests,  or  liabilities  of  the  Plaintiff,  which 
came  to  their  or  any  of  their  knowledge  or  possession 
in  respect  of  their  employment  as  solicitors  of  the  Com- 
mittee, and  that  Itej/?icll  might  in  like  manner  be  re- 
strained 
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strained  from  using  in  his  said  action,  or  otherwbe  1848. 
against  the  PlaintiiF,  any  of  the  documents  thereinbefore 
particularly  mentioned,  or  any  documents  concerning 
the  rights,  interests,  or  liabilities  of  the  Plaintiff  which 
having  so  come  into  the  possession  or  knowledge  of  the 
Defendants,  the  solicitors,  in  respect  of  their  said  em« 
ployment,  had  been  communicated  by  them  to  BeynelL 
And  that  the  Defendants,  the  solicitors,  might  be  decreed 
specifically  to  perform  the  said  contract  of  indemnity, 
the  Plaintiff  offering  to  perform,  the  same  on  his  part ; 
and  for  general  relief. 

A  motion  for  an  injunction,  made  at  an  early  stage 
of  the  suit  before  the  Vice-Chancellor  of  England^  was 
refused;  but  the  costs  of  it  were  reserved  to  the 
hearing. 

At  the  hearing,  his  Honour  was  of  opinion  that,  as 
the  undertaking  had  been  abandoned  before  any  shares 
were  allotted,  the  contract  of  indemnity  had  not  at- 
tached, and  could  not  be  enforced ;  and  he  accordingly 
dismissed  so  much  of  the  bill  as  related  to  that  subject, 
with  costs,  to  be  paid  by  the  Plaintiff  to  the  Defend- 
ants, the  solicitors;  but  he  decreed  an  injunction  as 
prayed  against  both  the  solicitors  and  Reynell  re- 
spectively, and  ordered  the  costs  of  so  much  of  the 
suit  as  related  to  that  matter,  and  also  the  reserved 
costs  of  the  motion,  to  be  paid  by  the  Defendants  to 
the  Plaintiff. 

Each  of  the  three  parties  appealed  against  those 
parts  of  the  decree  which  were  adverse  to  them,  re- 
spectively. 

On  the  bearing  of  the  appeals, 

Vol.  I.  F  f  Tlie 
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The  Solicitor-General  and  Mr.  FolleU  appeared  for 
the  Plaintifi: 

Mr.  Js.  Parker  and  Mr.  Sidney  Smith  for  the  Soli- 
citors. 


]84«. 


Mr.  Roll  and  Mr.  Uqyd  for  BeynelL 

In  the  course  of  the  argument 

Tie  Lord  Chancellor  obsenredi  with  reference  to 
the  costs  of  the  motion,  that  as  a  general  rule  the  costs 
of  a  proceeding  ought  to  be  disposed  of  at  the  bearing 
of  it ;  but  that  at  all  events  he  could  not  approve  of 
the  practice  of  reserving  the  costs  of  a  proceeding  for 
the  purpose  of  eventually  giving  them  to  the  unsuccessful 
party. 


The  Lord  Chamc£LLor. 

s 

When  this  case  was  heard,  I  expressed  my  opinion 
upon  the  several  points  raised  by  these  appeals,  but 
declined  making  any  order,  in  the  hope  that  the  parties 
might  come  to  some  arrangement  amongst  themselves, 
more  for  their  mutual  advantage  than  any  order  I  could 
make.  This  hope  has  not  been  realised ;  and  it  is, 
therefore,  necessary  that  I  should  make  an  adverse 
order  between  the  several  parties. 

First,  as  to  the  Plaintiff's  appeal,  complaining  that 
the  bill  had  been  dismissed.  I  stated  that  I  thought 
the  Plaintiff  ought,  as  against  the  Defendants  Smith 
&  Co.,  to  have  had  an  opportunity  of  establishing  his 
case  at  law.  Upon  again  perusing  the  papers,  I  adhere 
to  this  opinion :  and,  upon  this  appeal,  my  order  is 
that,  as  against  Smith  &  Co.,  it  stand  over  for  one  year, 

with 
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with  liberty  for  the  Plaintiff  to  bring  such  action  as  he 
may  be  aidvised  upon  the  contract  of  indemnity  in  the 
bill  mentioned ;  but,  as  to  the  rest  of  the  bill,  the  decree 
must  be  affirmed. 


1849. 


The  appeals  of  Smith  &  Co.  and  of  Reynell  may  be 
disposed  of  together,  as  both  depend  upon  the  question 
how  far  Smith  &  Co.  acted  as  solicitors  for  the  Plain- 
tiff: for  this  purpose  I  have  looked  through  the  plead- 
ings and  proofs,  and  think  it  clearly  established  that 
they  did  so  act.  No  company  was  ever  formed ;  but, 
certain  individuals  wishing  to  establish  a  company,  at 
the  suggestion,  it  appears,  of  Sinith  &  Co.,  employed 
Messrs.  Smith  &  Co.  for  that  purpose.  That  they 
acted  for  that  purpose  as  solicitors,  and  were  subject 
to  all  the  responsibilities  attaching  to  such  employment, 
cannot  be  disputed;  but  for  whom  were  they  so  act- 
ing ?  Not  for  any  company,  for  none  was  ever  formed : 
obviously,  therefore,  for  those  who  employed  them  in 
their  individual  character,  though  for  the  purpose  of 
establishing  a  company ;  but  of  them  the  Plaintiff  was 
one,  and  as  such  entitled  to  all  the  protection  against 
the  acts  of  his  solicitors,  which  any  other  client  is  en- 
titled to.  The  injunction,  therefore,  was,  I  think,  pro- 
perly ordered ;  and  the  costs  of  the  suit,  so  far  as  it 
related  to  such  injunction,  properly  given. 

But  in  both  these  appeals  a  question  is  raised  as  to 
the  costs  of  a  motion  for  an  injunction,  which  was  re- 
fbaed}  but  the  costs  reserved ;  and,  by  the  decree,  those 
reserved  costs  are  ordered  to  be  paid  by  these  two 
Defendants.  I  before  stated  my  objection  to  this 
course  of  proceeding;  but  it  is  merely  a  question  of 
costs,  and  if  there  had  not  been  other  matter  intro- 
duced into  the  appeal,  it  could  not  have  been  supported 
upon  that  ground  alone.     Now,  being  of  opinion  that 
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the  appeal  must  be  supported  upon  such  other  matteri 
it  rests  solely  upon  the  reserved  costs  of  the  motion; 
but  I  am  not  absolutely  precluded  by  the  practice  of 
the  Court  from  correcting  what  I  conceive  to  be  an 
error  as  to  the  costs  of  the  motion^  though  it  would  be 
unjust  to  permit  them  to  afiect  the  costs  of  the  appeals. 
I  propose,  therefore,  to  aflSrm  the  decree  as  to  these 
two  appellants,  striking  out  tlie  direction  for  payment 
of  the  reserved  costs  of  the  motion,  but  making  the 
appellants  pay  the  costs  of  the  appeals. 


1848. 

1849. 
*J^oo.  10. 

Two  of  three 
executors, 
with  the 
knowledge 
that  there 


STYLES  V.  GUY. 


riiHIS  was  an  appeal  from  part  of  an  order  of  the 
*''    Vice-Chancellor  of  England^  on  exceptions  and 


further  directions,  whereby  the  Appellants,  who  were 

wereuoMt^      ^^°  ^^  ^^®  executors  of  a  testator,   were  ordered  to 
accounts  sub-    make  good,  with  interest  at  4  per  cent,  from  the  tes- 
tator's death,  a  large  sum  of  money  which  their  co- 


asting at  the 
testator's 


death  between  executor,  who  had  been  agent  to  the  testator,  had  re- 
tained in  his  hands  for  six  years  after  the  testator's 


death,  and  which  had  been  eventually  lost  by  his  be- 
coming bankrupt. 

The 


and  their  co- 
executor  in 
respect  of 
which  they 
had  reason 
to  believe 

that  the  latter  was  considerably  indebted  to  the  estate,  took  no  effectual  steps  to 
compel  him  to  account  and  pay  or  secure  the  balance  due  for  several  years  aftsr 
the  trustees'  death,  at  the  end  of  which  he  became  bankrupt.  The  solvent  exe- 
cutors being  unable  to  prove  that  an  attempt  to  recover  the  money  at  an  eallier 
period  would  have  been  fruitless,  were  decreed  to  make  good  the  loss,  as  baviif 
been  occasioned  by  their  wilful  neglect  and  default. 

It  is  the  duty  of  executors,  no  less  than  of  trustees,  to  keep  a  check  upoo 
each  other's  conduct,  and  an  executor  i»  equally  chargeable  with  neglect  in  allow- 
ing  a  part  of  the  es.ate  to  remain  outstanding  in  an  improper  state  of  investment, 
whether  the  party  in  whose  hands  it  is  so  outstandmg  be 
stranger 


a  co^xecutor  or  s 
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The  PlaiDtiffs  were  a  daughter  of  the  testator,  who  1849. 
was  entitled  for  life,  and  her  children,  entitled  in  re- 
mainder to  a  share  of  his  residuary  estate.  The  suit 
was  commenced  in  the  Exchequer,  and  was  heard  before 
Lord  Lyndhurst  C.  B.  (a),  who  was  of  opinion  that  a 
prim&  facie  case  of  liability  was  established  against  the 
solvent  executors,  but  at  their  request  directed  certain 
inquiries  suggested  by  their  answer.  These  inquiries, 
with  the  findings  of  the  Master  upon  them,  and  the 
other  facts  and  circumstances  of  the  case,  are  sufficiently 
detailed  for  the  purpose  of  this  report  in  the  Lord 
Chancellor's  judgment. 

On  the  hearing  of  the  appeal, 

Mr.  Siiiortf  Mr.  James  Parker^  and  Mr.  Heathfield 
appeared  for  the  two  solvent  executors  (the  Appel*' 
lants.) 

Mr.  Beihell^  Mr.  RoU^  and  Mr.  Pittman^  for  the 
Piaintifis. 

Mr.  Lioyd^  Mr.  Beoir^  and  Sir  W.  Riddcllf  for  other 
parties  in  the  same  interest. 


2^e  Lord  Chancellor.  1849. 

The  facts  of  this  case,  so  far  as  necessary  to  be  con- 
sidered in  deciding  the  question  upon  the  appeal,  are  as 
follows :  —  The  testator  had  been  accustomed  for  many 
}*ears,  and  up  to  the  time  of  his  death,  to  employ 
Anthony  Guy,  a  solicitor,  not  only  in  his  professional 
capacity,  but  as  agent  in  the  management  of  his  pecu- 
niary afiairs,  much  in  the  character  of  a  banker.     He 

left 
(a)  See  4  r.  4-  C.  672. 

Ff  8 


484  CASES  IN  CHANCERY. 

1849.  left  large  sums  of  money  in  his  bands,  not  as  incidental 
to  his  employment  of  a  solicitor  and  agent,  but  upon 
loan  at  interest  without  security,  and  simply  upon  his 
notes  or  accountable  receipts,  the  whole  balance  at  the 
time  of  the  testator's  death  amounting,  as  the  Master^! 
report  finds,  to  12,98U  5&  ^d. 

The  testator  appointed  this  Anthony  Guy  and  Bickard 
Tuckey  the  younger,  the  testator's  nephew,  and  Bickard 
2\wkeyf  one  of  his  sons,  executors  and  trustees  of  his  will. 
The  will  does  not  take  any  notice  of  the  testator's  connec- 
tion with  Anthony  Gftiy,  or  of  the  debt  due  from  him,  bat  it 
directs  the  executors  as  soon  as  conveniently  may  be  after 
his  decease,  to  sell  and  convert  into  money  all  such  parts 
of  his  property  as  should  not  consist  of  moneys,  or  secu- 
rities for  money,  and  to  call  for,  receive,  and  get  in  all 
such  part  or  pants  thereof  as  consisted  of  book  debts  or 
securities  for  money  not  approved  of  by  them ;  and, 
after  directing  them  to  retain  50/.  each  as  a  small  com- 
pensation for  their  trouble,  and  directing  the  payment 
of  his  debts,  he  gave  one  seventh  part  of  the  residue  to 
his  son  Richard^  and  directed  his  executors  to  place  out 
and  invest  the  remaining  six  sevenths  in  or  upon  any  of 
the  parliamentary  stocks  or  funds,  or  on  real  securities 
in  Erijrland :  and  one  of  these  six  sevenths  he  gave  to 
each  of  his  children  and  their  families:  (the  particulars 
of  which  it  is  not  material  to  state,  as  infants  were  in- 
terested in  all  these  shares,  which,  so  far  as  the  capital 
is  concerned,  excludes  all  question  as  to  acquiescence,  on 
the  part  of  the  cestui  que  trusts  of  the  capital,  in  the  de- 
vastavit  for  which  compensation  is  sought  in  this  suit). 
He  also  directed  that  all  advances  made  by  him  to  any 
of  his  children  should  be  taken  as  part  of  their  shares. 

The  testator  died  in  September  182S.     All  the  three 

executors  proved;  but  Anthony  Guy  appears  to  have 

principally  acted  in  the  trusts  of  the  will. 

Tne 
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The  correspondence  shews  that  no  one  of  the  family  1849. 
interested  under  the  will  or  of  the  executors  were  ac« 
quainted  with  the  actual  state  of  Anthony  Gut^s  account 
with  the  estate :  but  that  he  had  large  funds  belonging  to 
that  estate  in  his  hands  must  have  been  known,  several 
of  the  tenants  for  life  applying  to  him  for  and  receiving 
from  him  payment  on  account  of  what  was  coming  to 
them,  and  he  having,  in  Deeemb^  1825,  paid  Rkhard 
Tuckey^  the  son,  3200/1 

The  family  soon  became  impatient  at  their  not  being 
able  to  ascertain  the  state  of  the  testator's  property,  but 
do  not  appear  to  have  entertained  any  suspicions  of  the 
solvency  of  Anthony  Gwf.  The  letters  shew  that  Biehard 
Tlickey,  the  son,  so  early  as  the  11th  Januofy  1825,  ap« 
plied  to  Anthony  Qta/j  and  pressed  him  for  a  settlement  of 
the  testator's  afiairs.  Applications  for  this  purpose  were 
often  repeated  by  the  co-executors,  and  by  different 
members  of  the  family,  but  were  always  avoided  by 
Anthofty  Gtofj  until  the  original  bill  in  this  cause  was,  in 
March  1829,  filed  by  Joanna  Stiles^  one  of  the  testator's 
daughters,  and  her  children.  On  the  2Sd  of  July  1829, 
an  order  was  made  upon  Anthony  Gu^s  answer,  for 
payment  into  Court  by  him  of  6100/.  on  account  of  the 
testator's  estate  on  or  before  the  6th  Novemberj  and  that 
time  was  afterwards,  without  the  knowledge  of  the  co« 
executors,  enlarged  by  an  order  of  12th  November  1829, 
to  the  18th  January  1830;  but,  on  22d  November  1829, 
Anthony  Gw/j  being  insolvent,  absconded,  and  was  soon 
afterwards  declared  a  bankrupt,  and,  in  November  1830, 
a  supplemental  bill  was  filed,  stating  the  case  {a)  against 
hb  co-executors. 

By 

(d)  The  case  so  stated  was —  various  sums  of  money,  part  of 
That  the  Tuckeyt  were  privy  to  the  personal  estate  of  the  tes- 
and  authorised  the  receipt  of     tator  by  Anthony  Gtuf,  and  that 

Ff  4 


4S6 


CASES  IN  CHANCERY. 


1849. 


By  the  original  decree  of  the  Exchequer  in  1832,  the 
usual  accounts  were  directed  to  be  taken,  and  it  was 
referred  to  the  Master  to  inquire, 

1st,  Whether  any  of  the  adult  parties  had  acquiesced 
in  the  debt  due  from  Anthony  Guy  at  the  time  of  his 
death  not  being  called  in. 

2d.  Whether,  if  Richard  Tuckeyy  the  son,  had  taken 
measures  to  call  in  that  debt,  it  might  or  could  have 
been  recovered,  and, 

Sd.  Whether  the  enlargement  of  the  time  for  paying 
the  6100/.  into  Court  had  been  ordered  without  the 
knowledge  or  consent  of  Richard  Tuckey  the  younger 
and  Richard  Tuckey  the  son ;  and  whether,  if  such  en- 
largement had  not  taken  place,  the  money  might  or 
could  have  been  recovered  ? 

The  first  inquiry  th^  Master  answered  in  the  nega- 
tive, finding  that  none  of  the  adult  parties  acquiesced 
in  the  debt  due  from  Anthony  Guy  to  the  testator  at  the 
time  of  his  death  not  being  called  in. 

This  was  the  only  part  of  the  Master's  findings  dis- 
puted by  exceptions,  which  asserted  the  aflSrmative. 
These  exceptions  the  Vice-Chancellor  overruled,  and  I 

think  most  properly. 

The 


they  well  knew  that  a  very  large 
sum  of  money  was  at  all  times 
due  fit)m  him  to  the  testator's 
estate,  and  was  retained  by  him 
without  any  sufficient  security 
for  the  same,  and  that  they 
acquiesced  in  and  permitted 
such  retainer  by  him,  and  there- 


by became  responsible  for  the 
whole  balance  due  from  A,  Gm^ 
at  the  time  of  his  bankruptcy ; 
and  the  bill,  which  was  supple- 
mental as  against  the  assignees 
and  Grf^,  prayed  that  the  T\ickey9 
might  be  made  liable  accord- 
ingly. 


Gvr. 
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• 

The  acquiescence  to  be  inquired  into  could  only  con«       1849. 
sist  of  what  would  be  tantamount  to  an  approval  of  the     ^^^T^ 
debt  due  from  Anthony  Guy  remaining  in  his  hands;  v. 

whereas  the  evidence*  and  correspondence  prove  that 
all  parties  were  kept  in  ignorance  as  to  the  state  of  the 
account  between  Anthony  Guy  and  the  estate,  and  that 
all  were  anxious  and  earnestly  pressed  for  a  statement 
and  settlement  of  this  account.  It  is  true  that  it  ap- 
pears that  the  parties  were  aware  that  large  sums  were 
in  his  hands,  and  that  they  received  on  account  of  their 
life  income  various  sums  of  money  from  AfUhony  Gut/9 
and  to  this  extent  the  Defendants,  the  other  executors, 
are  entitled  to  the  benefit  of  such  fact ;  but  that  is  very 
&r  from  establishing  the  affirmative  of  the  inquiry.  The 
appeal,  therefore,  so  far  as  it  complains  of  the  judgment 
upon  the  exception,  must  be  dismissed. 

As  *to  the  second  inquiry,  the  Master  finds  that  no 
party  had  brought  any  statement  before  him,  although 
he  had,  at  the  instance  of  the  Plaintiff,  called  upon  the 
Defendants  to*prosecute  the  same ;  and  as  to  the  third 
inquiry,  he  finds ^, that  the  enlargement  of  the  time  for 
paying  in  the  6100/.,  was  made  without  the  knowledge 
or  consent  of  the  co-executors ;  but  that  if  no  such  en- 
largement had  taken  place,  the  money  could  not,  after 
the  6th  Naoember  1829,  have  been  recovered. 

These  causes  having  come  before  the  Vice-Chancellor 
of  England  upoiji  exceptions  and  further  directions.  His 
Honour,  by  an  Order  of  the  Sd  Jtme  1848,  after  over- 
ruling the  exception,  declared,  that  the  Defendants 
T7tomas  ,Tuckey  and  Elizabeth  Bhodes^  the  representa- 
tives of  the  late  Defendant  Richard  Ttickey  the  younger, 
and  the  Defendant  Richard  Tuckey  the  son,  ought 
to  be  charged  with  the  sum  of  12981/.  55.  4(/.,  the 
amount  found  by  the  Master  to  be  due  from  Anthony 

Guy 
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1849.  Gujf  to  the  testator  at  the  time  of  his  death,  and  they 
were  ordered  to  pay  the  same,  and  that  they  ought  to 
be  charged  with  interest  upon  that  sum  at  4/.  per  cent, 
from  the  testator's  death  to  the  time  of  payment ;  and  it 
appearing  that  various  sums  of  money  had  been  paid  by 
Anthony  Guy  to  the  legatees  for  life,  the  Master  was 
directed  to  inquire  and  state  what  was  due  to  or  from 
each  party  in  respect  of  his  legacy  and  interest,  having 
regard  to  the  advances  made,  and  when,  and  by  whom, 
and  under  what  circumstances  the  same  were  made, 
and  what  was  due  to  the  tenants  for  life  after  deducting 
the  sums  already  received  by  them. 


The  report  found  that,  upon  the  executorship 
count,  Anthony  Gtyh2A  received  11887/.  7^.  7^.,  and  had 
paid,  including  payments  to  the  legatees,  6746/.  17^.  8i/., 
(being  5SSS/.  of  that  sum),  leaving  a  large  balance  due 
from  him  upon  that  account ;  but  the  decree  does  not 
charge  the  co-executors  with  such  balance.  The  ques- 
tion upon  the  appeal  is,  whether  the  decree  is  right  fai 
charging  the  co-executors  with  what  was  due  from 
Anthony  Guy  at  the  time  of  the  testator's  death,  as  his 
solicitor  or  agent,  with  interest  from  that  time  to  the 
time  of  payment. 

The  solution  of  this  question  must  I  think  depend 
upon  general  principles,  and  not  upon  any  particular 
circumstances  of  this  case.  The  direction  in  the  will  that 
the  executors  should  call  in  securities  not  approved  by 
them  must  be  considered  as  referable  to  securities  upon 
which  a  testator's  property  might,  from  their  nature,  be 
invested,  and  not  as  authorising  a  kind  of  investment 
which  a  Court  of  Equity  would  not  sanction.  So,  the 
confidence  which  the  testator  reposed  in  Anthony  Guy^ 
and  the  manner  in  which  he  intrusted  property  to  his 
keeping,  cannot  be  considered  as  furnishing  a  rule  for  a 

similar 
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similar  mode  of  dealing  with  him  by  the  other  executors ;  1849. 
nor  can  the  evidence  of  the  testator's  intention  in  this 
respect  be  attended  to.  The  knowledge  of  some  of 
the  adalt  legatees,  of  Anthony  Qwf%  dealings  with  the 
estate,  thongb  not  amounting  to  acquiescence,  may  be 
of  importance  when  the  claims  of  such  legatees  come 
to  be  considered,  but  it  can  have  no  effect  upon  the 
question  of  securing  the  capital  in  which  infants  are 
interested  as  well  as  themselves. 

I  think,  therefore,  that  the  general  question  is  raised, 
how  far  executors  are  liable  for  a  debt  due  from  their 
co-executors  at  the  time  of  their  testator's  death,  but 
lost  by  his  insolvency  many  years  afterwards  (six  in 
the  present  case),  to  compel  payment  of  which  no  suit 
was  instituted,  until  within  eight  months  of  the  declared 
insolvency,  although  frequent  applications  had  from 
time  to  time  been  made  for  a  settlement  of  the  accounts. 

Looking  to  the  rules  applicable  to  this  subject,  which 
appear  to  have  been  recognised  and  acted  upon  at  the 
commencement  of  the  present  century  (a\  there  would 
appear  to  be  much  difficulty  in  the  solution  of  this 
question.  It  was  well  established,  that  an  executor 
proving  a  will,  but  not  further  acting,  might  incur  a 
liability  to  make  good  losses  arising  from  his  negligence, 
such  as  the  loss  of  debts  outstanding  upon  improper 
security,  or  from  the  Statute  of  Limitations  having  been 
permitted  to  run  upon  them ;  but  it  was  also  well  esta- 
blished and  assumed  by  the  highest  authority  that  a 
devasiavit  by  one  of  two  executors  would  not  Charge 
his  companion,  provided  he  had  not  contributed  to  it. 
In  Hooey  v.  Blakeman  {b)^  which-  was  in   1799,  Lord 

AlvanUy 

(a)  See  p.  433.  note.  (b)  4  Fes.  607. 
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1849.  Alvanley  says,  <<  It  is  very'clear,  an  executor  may  join  in 
a  probate  with  his  co-executor|  and  does  not  by  that, 
or  by  permitting  the  other  executor  to  possess  assets, 
make  himself  answerable  for  the  receipts' of  the  other. 
He  is  only  answerable  by  permitting  his  co-executor  to 
avail  himself  of  the  powers  every  executor  has  of  coming 
at  the  assets,  and  cottcurring  himself  in  the  application  (^ 
ihemJ*  In  Lord  Shipbrook  y.  Lord  Hinchinbrook  (a), 
1805,  Lord  Eldon  puts  a  case  involving  this  principle, 
and  says,  <*  he  is  not  sure  that  there  would  be  a  prin- 
ciple for  charging  the  co^xecutor ;"  and  in  Longford  v. 
Gascqyne  {b\  Lord  Eldon  says,  *'  The  rule  in  all  cases  is, 
that  if  an  executor  does  any  act  by  which  money  gets 
into  the  possession  of  another  executor,  the  former  is 
equally  answerable  with  the  other,  not  where  an  executor 
is  merely  passive  by  not  obstructing  another  in  receiving 
it;  but  if  the  one  contributes  in  any  way  to  enable 
another  to  obtain  possession,  he  is  answerable,  unless  he 
assign  a  sufficient  excuse." 

In  the  reported  cases,  the  loss  appears  to  have  been 
of  property  received  by  the  defaulting  executor  after 
the  testator's  death,  and  not  of  a  debt  due  from  him 
before  that  event ;  but  this  cannot  furnish  any  distinction 
against  the  co-executor :  in  the  latter  case,  a  debt  due 
from  an  executor  constitutes  part  of  the  assets;  but 
over  which  the  co-executor  could  not  have  had  any 
control ;  whereas  he  had  the  means  of  watching,  and,  if 
necessary,  of  interfermg  with  the  receipt  by  the  default- 
ing executor  of  assets  after  the  death.  His  being  pas- 
sive cannot  be  an  immunity  for  him  in  the  case  of 
assets  received,  and  not  in  the  case  of  a  debt  retained ; 
but  how  was  this  immunity  consistent  with  the  ad- 
mitted liability  of  all  executors  for  losses  from  negli- 
gence, 
(a)  11  Vei.  254.  (h)  Ibid,  335. 
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gence,  and  inactivity  in  not  calling  in  debts  due  to  tbe  1849. 
estate  ?  Could  passiveness  be  a  protection  in  the  case  of 
property  lost  in  the  hands  of  a  co-executor,  but  an 
ofTente  in  the  case  of  property  lost  in  the  hands  of  other 
debtors  to  the  estate  ?  The  liability  in  the  latter  case 
arises  from  the  soundest  principle.  If  a  person  named 
executor  does  not  choose  to  accept  the  office,  he  has  only 
to  renounce,  or,  at  least,  to  abstain  from  proving;  but  if 
he  proves,  he  thereby  accepts  the  office,  and  becomes 
bound  to  perform  the  duties  of  it,  and  is  liable  for  the 
consequences  of  his'  neglecting  to  perform^  them.  Of 
these  duties,  a  principal  one  is  to  call  in  and  collect 
such  parts  of  the  estate  as  are  not  in  a  proper  state  of 
investment.  If  he  knows  or  has  means  of  knowing  that 
part  of  the  estate  is  not  in  a  proper  state  of  investment, 
but  is  held  upon  personal  security  only,  and  not  Jieces- 
sarily  so  for  the  purposes  of  the  will,  is  it  not  part  of  the 
duty  he  has  undertaken,  to  interfere  and  to  take  mea- 
sures, if  necessary,  for  putting  such  property  in  a  proper 
state  of  investment,  or  is  it  no  part  of  his  duty  because 
the  property  is  in  the  hands  of  a  co-executor,  and  not 
of  any  stranger  to  the  estate  ?  It  is  impossible  to  find 
any  princi{de  for  such  a  distinction;  and  so  it  appears 
to  have  been  felt  when  the  case  arose,  as  it  did,  in 
MuckUm  V.  Fuller  {a)j  before  Lord  Etdan  in  1821,  in 
which  Sir<7.  Leach,  as  Vice-Chancellor,  and  Lord  JS^dan 
upon  appeal,  held  Fuller  as  executor,  who  had  proved, 
but  had  not  acted,  liable  for  a  bond  debt  due  from  the 
other  executor  Mucklax  before  the  testator's  death,  which 
bad  remained  unpaid  and  been  lost  by  his  insolvency. 
It  is  true  that  in  that  case  there  was  a  specific  bequest 
of  the  bond  debt  which  the  will  directed  the  executor 
to  get  in  and  place  upon  government  security  within 
three  years,  and  to  hold  upon  certain  trusts,  and  this 

was 

(a)  Joe,  198. 
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1849.  was  relied  upon  in  argument  and  not  disregarded  in  the 
judgment,  a  distinction  appearing  to  be  relied  upon 
between  the  o£Bce  of  executor  and  trustee ;  but  it  does 
not  appear  to  me,  that  these  circumstances  prevent  the 
case  from  involving  the  principle  which  must  r^;ulate 
the  present :  there  cannot  be  one  rule  applicable  to  a 
portion  of  the  estate  given  to  the  executor  upon  par« 
ticular  trusts,  and  another  rule  applicable  to  another 
portion  of  the  estate  constituting  the  residue,  given  to 
the  executor  for  the  general  purposes  of  the  will.  In 
both  cases,  the  executors  are  trustees  of  the  funds  they 
are  to  administer  for  the  purposes  speciBed,  and  their 
responsibility  with  respect  to  each  of  such  funds  must 
be  the  same. 

In  Booih  v«  Booth  (a),  the  question  arose  before  Lord 
LangdaU,  and  he  held  the  passive  co-executor  liable 
for  property  of  the  testator's  improperly  left  in  the  hands 
of  the  acting  executor.  Lincoln  v.  Wright  (b\  before 
the  same  learned  Judge,  was  not  a  case  of  a  debt  due 
from  one  appointed  executor,  but  of  assets  received  by 
one  of  three  executors  and  lost,  and  the  others  were 
held  liable  not  upon  the  ground  of  the  defaulting  trustee 
having  through  any  act  of  theirs  obtained  possession  of 
the  property,  but  upon  the  simple  fact  of  their  having 
permitted  the  breach  of  trust,  that  is,  their  not  having 
taken  effectual  measures  to  correct  it,  and  secure  the 
property. 

From  what  I  have  already  said,  it  will  have  been  seen 
that  I  approve  of  the  principle  of  those  decisions,  and 
that  I  cannot  discover  any  principle  for  distinguishing 
between  losses  by  not  calling  in  debts  due  from  debtors 
to  the  estate,  or  balances  due  from  executors.     These 

cases 

(a)  1  Beav.  125.  (h)  4  Beav.  427. 
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cases  establish  that  it  is  the  duty  of  all  executors  to 
watch  oyer,  and,  if  necessary,  to  correct  the  conduct  of 
each  other,  and  the  moment  that  is  established,  all 
ground  of  distinction  between  the  two  classes  of  cases 
ceases.  Finding,  therefore,  a  principle  adopted  and  acted 
upon  for  many  years  and  in  many  decisions,  of  the 
justice  and  grounds  of  which  I  fully  approve,  I  cannot 
feel  any  disposition  to  shake  its  authority,  because  I 
cannot  reconcile  it  with  dicta  and  doctrines  of  a  much 
earlier  date  respecting  the  security  of  an  executor  who 
is  passive,  {a) 

I  have 


1849. 


(a)  It  seems  to  have  escaped 
the  notice  of  the  Lord  Chan- 
cdlor,  that  the  passages  cited  by 
him  from  the  judgments  of  Lords 
Alvanley  and  Eldon  —  to  the 
eflfeet  that  an  executor  was  safe 
fh>m  liability,  if  he  remained 
pasnve — and  which  his  Lordship 
aeems  to  think  it  is  difficult  to 
reconcile  with  more  recent  au- 
thorities, occur  in  cases  where 
the  question  was  one  of  con- 
structive receipt,  arising  under 
a  decree  for  the  common  ac- 
counts, and  not  one  of  liability 
upon  a  special  charge  of  wilful 
neglect  and  de&ult ;  and  that 
the  doctrine  contuned  in  those 
passages,  although  expressed 
with  such  unguarded  genendity 
as  to  be  apparently  applicable 
to  either  class  of  cases,  is  to  be 
taken,  teeundum  tttbjedam  mate' 
riem,  as  having  reference  only  to 
the  first. 


The  following  case,  decided 
by  Lord  CoHenham  in  18419 
which  was  omitted  to  be  re- 
ported at  the  time,  as  containing 
merely  a  recognition  of  what 
seemed  to  be  a  well  established 
doctrine,  has  acquired  an  addi- 
tional importance  from  the  ob- 
servations in  the  text,  and  is 
now  reported  as  at  once  illus- 
trating the  distinction  above  re- 
ferred to,  and  shewing,  in  con- 
nection with  the  principal  case, 
that  the  discrepancy  between 
the  earlier  and  the  later  autho- 
rities on  the  subject  of  the  lia- 
bility of  executors,  is  rather 
apparent  than  real. 

Terrell  v,  Matthews. 


184L 
Jufy  16. 


Under  a  decree  for  the  common   Under  a  de- 
accounts  of  a  testator's  estate,  ^^^^  against 

the  Master  had  charged  one  of  f^f^"*^"  K>r 

1    >r«^  ,  .       X   ^^^  common 
two  executors  only  {Maithewt)  accounts  each 

with  the  receipt  of  the  assets,  in-  is  chargeable 

eluding  only  ^^th  his 
actual  or 
constructive  receipts ;  and,  therefore,  in  such  a  suit  an  executor  will  escape  liability, 
by  shewing  either  that  he  has  been  wholly  passive,  or  that  he  has  only  acted  so 
&r  as  it  was  necessary  to  enable  his  co-executor  to  administer  the  estate  ;  but  secus 
vrhere  he  b  sought  to  be  made  liable  for  wilful  neglect  and  defiuilt 
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I  have  discussed  this  case  much  more  at  large  than 
any  difficulty  would  seem  to  warrant,  because  I  thought 
it  material  to  draw  the  attention  of  those  who  may  hold 

the 


eluding  the  proceeds  of  a  sum  of 
4300/.  3  per  cent  stock,  which 
had  been  sold  out  by  him  and  his 
co-executor  {FaunUercy)  for  the 
purpose  of  paying  legacies  ;  but 
the  proceeds  of  which  had  been 
actually  received  by  Matthews 
alone.  Matthewt  being  in  de- 
fault and  insolvent,  exceptions 
were  taken  to  the  Master's  Re- 
port, insisting,  amongst  other 
things,  that  he  ought  to  have 
charged  both  the  executors  with 
this  sum.  The  exceptions  were 
heard  before  the  Lord  Chancel- 
lor, who  expressed  himself,  in  a 
written  judgment,  as  follows :  -» 

The  Lord  Chancellor. 

The  decree  in  this  case  only 
directs  tlie  usual  accounts  of 
receipts  against  the  Defendant 
Fauntlerotf.  It  was,  therefore, 
not  competent  to  the  Plaintiff  to 
go  into  any  case  of  wilful  n^lect 
or  de&uit,  but  it  was  open  to 
him  to  prove  any  facts  tending 
to  prove  actual  or  constructive 
receipt. 

The  question  is,  whether  the 
Master  has  done  right  in  finding 
that  Faunileroy  had  not  received 
any  part  of  the  property.  With 
respect  to  the  stock,  the  evi- 
dence consists  of  a  passage  from 
Fauntleroif\  answer,  in  which  he 
admits  having  joined  in  the  trans- 
fer, but  says,  that  he  did  so  only 
to  enable  Matthewt  to  apply  the 
proceeds  in  payment  of  legacies, 
which  he  believes  he  did,  and 


that  he,  Faunileroy^  did  not  a^ 
tually  receive  any  part  of  such 
proceeds.  What,  then,  is  the 
liability,  if  any,  which  these 
circumstances  impose  upon 
Faunileroy  f  The  distinction 
which  has  been  taken  in  some 
cases,  between  the  responsitnlity 
of  executors  and  trustees,  does 
not  apply  to  the  present;  be- 
cause all  the  acts  in  which  FamU- 
leroy  joined,  being  necessary  ibr 
the  administration  of  the  estate, 
he  was,  in  that  respect,  in  the 
same  situation  as  a  trustee. 

An  executor,  though  he  proves 
the  will,  and  thereby  places  him- 
self in  the  situation  of  having 
control  over  the  testator's  pro- 
perty, is  not,  in  general,  bound 
to  act  any  further.  He  may  be 
passive  or  active  only  as  fiv  as 
is  necessary  to  enable  the  other 
representative  to  act  in  the  ad- 
minbtration  of  the  estate;  but 
it  is  part  of  the  proposition  that 
the  act  in  which  he  joins  should 
be  a  necessary  and  proper  act 
for  the  purpose  of  such  admini- 
stration. If  money  be  required 
for  the  payment  of  debts  or  lega- 
cies, one  executor  is  safe  in  join- 
ing in  the  sale  of  stock  or  other 
property,  and  permitting  another 
executor  to  receive  the  proceeds 
for  that  purpose,  as  in  Hovey  v. 
Blakeman  (4  Vet.  596.)  ;  but  if 
he  joins  in  such  sales,  when  the 
money  is  not  required,  and  he 
had  not  reasonable  grounds  for 
believing  that  it  was  so  required, 

he 


he  is  liable  for  the  fnoney  so  re-  therefore,  within  the  principle  of 

ceiTed  by  his  co-executor.  Cham"  the  cases  in  which  it  has  been 

bert  V.  Minchin  (7  Vet.  193.),  held,  that  an  executor  merely 

Shiphrook  v.  Hinchiribrook   ( 1 1  joining  in  an  act  by  which  part 

Vet,  252.,  16  Fes,  477.),  Brice  v.  of  the  estate  was  received  by  his 

Siokei  (11  Ves.3l9.),  Underwood  co-executor,  is  not,  under  such 

V.  Stevens    1  Mer.  712.)  circumstances,  liable  for  the  de- 

In  the  present  case,  the  acts  vastavit  of  his  co-executor.    I 

in  which  Fauntkroy  joined  were  am,  therefore,  of  opinion,  that 

proper  acts  in  the  administration  the  Master  has  done  right  in  not 

of  the  estate,  and  the  joining  of  charging  FauntUroy  with  these 

Fauntleroy  in  these  acts  was  in-  sums,  and  that  the  exceptions 

dispensable  for  the  purpose  of  must  be  overruled. — L.  C.  16^ 

such  administration.  He  comes,  July  184.1.    Reporter's  MSS.    , 
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the  office  of  executors  to  the  doctrine  that  they  cannot  1849. 
safely  rely  upon  what  they  may  find  in  the  earlier  cases, 
laying  it  down  that  a  devastavit  by  one  of  two  exe- 
cutors shall  not  charge  his  companion,  provided  he  has 
not  intentionally  or  otherwise  contributed  to  iL  The 
later  authorities  to  which  I  have  referred  must  shew 
them  that  passiveness  will,  in  many  cases,  furnish  no 
protection ;  but  that  negligence  and  inattention  in  not 
interfering  with,  and  taking  proper  measures  to  prevent 
or  correct,  the  improper  conduct  of  their  co-executor, 
may  subject  them  to  responsibilities  from  which  the 
language  of  the  earlier  cases  might  lead  them  to  sup- 
pose they  were  exempt. 

The  co-executors  appear,  in  this  case,  to  be  free 
from  any  moral  blame;  they  derived  no  benefit,  but 
have  suffered  much  from  the  breach  of  trust  ot  Anthony 
Guy;  but  they  knew  that  part  of  the  testator's  pro- 
perty remained  in  his  hands,  and  that  it  was,  therefore,, 
not  in  a  proper  state  of  investment :  they  knew,  there- 
fore, that  a  breach  of  trust  by  him  was  actually  in 
operation,  and,  excepting  some  unprofitable  applications 

for 
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1849.  for  accounts  and  a  settlement,  nothing  was  done  by 
them  to  secure  this  properQr  so  known  by  them  to  be 
in  periU  I  am»  thereforei  of  opinion  that  they  have 
been  properly  declared  liable  to  make  good  the  loss ; 
and  the  decree  is,  I  think,  right  as  to  interest :  what 
Anthory  Guy  paid,  including  payments  to  the  family, 
appears  to  have  been  much  less  than  what  he  re- 
ceived as  executor,  independently  of  the  debt  due  from 
him  at  the  testator's  death.  If  the  Appellants  have 
any  remedy  against  the  shares  of  any  of  the  legateeSf 
the  time  to  consider  it  will  be  after  the  report  upon  the 
reference  back,  (a) 

The  appeal  must  be  dismissed,  with  costs. 

(a)  The  order  appealed  from  regard  to  the  advances  mMk^ 

directed    a    refereooe    to  the  and  what  was  due  to  the  tenants 

Master  to  inquire  and  atate  what  for  life  after  deducting  the  nuBf 

was  due  to  and  from  each  party  already  received  by  them, 
in  respect  of  his  legacy,  having 
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Nov,  15,  16. 

MANGLES  V.  DIXON.  J849. 

nnmS  was  an  appeal  from  part  of  a  decree  of  Vice-  gtandinirtbe 

■*•     Chancellor  Knight  Bruce.     The  circumstances  of  ride»  that  the 

,  g,  ,,  assisnee  of  a 

the  case  were  as  follows :  —  chose  in  action 

takes  it  sub- 
By  a  charterparty,  dated  the  2Srd  April  1845,  and  jecttoall 

made  between  Messrs.  Boyd^  shipowners,  and  Messrs.  ^[^^i^^gt 
Mangles  &  Co.,  merchants,  the  ship  Fifeshire  was  char-  it  in  thehands 
tered   by  the  latter  for  six  calendar  months  from  the  gj^nor  the 

time  of  her  being  ready  to  sail,  and  for  such  further  parties  en- 

,  ,      ,,1.1  titied  to  such 

time  as  the  charterers  should  thmk   proper,  not  ex-  equities  may 

ceeding  1?^  ^«r 
°  right  to  en- 
force them 
against  the  assignee,  by  neglecting  to  give  him  timely  notice  of  any  fact  to  which 
they  have  been  accessory,  tending  to  mislead  him  as  to  the  real  interest  of  the 
assignor. 

An  agreement  between  a  merchant  and  a  shipowner  for  a  partnership  in  a  par- 
ticular voyage  of  a  ship  belonging  to  the  latter,  was  carried  into  effect  by  two  in- 
struments—  one  a  charterparty,  by  which  about  one  half  of  the  freight  at  a  certain 
sum  per  ton  per  month  was  made  payable  by  the  merchant  to  the  shipowner  by 
montnly  instaimenta  during  the  voya^  and  the  rest  on  the  return  of  the  ship — the 
other,  a  memorandum  of  agreement,  which  provided  that  the  parties  should  be  liable 
for  the  expenses  and  interested  in  the  profits  of  the  voyage  in  equial  moieties. 
While  the  sh^  was  at  sea,  the  shipowner  deposited  the  diarterparty  with  his 
bankers  as  a  security  for  a  balance  then  due  on  his  account,  with  an  order  indorsed 
thereon,  addressed  to  the  merchant,  to  pay  the  freight,  thereafter  to  become  due,  to 
the  bankers.  Notice  of  the  deposit  and  indorsement  was  some  time  afterwards 
given  to  the  merchant,  who  accordingly  paid  the  subsequent  instalments,  as  they  fell 
due,  to  the  bankers,  without  informing  them  of  the  agreement :  but  upon  the  return 
of  the  ship,  the  shipowner  having  in  uie  meantime  b^ome  bankrupt,  and  the  voyage 
having  turned  out  a  losing  one,  the  merchant  refused  to  make  any  fiirther  payment, 
on  tM  ground  that,  by  virtue  of  the  agreement,  which  was  then  for  the  first 
time  brought  to  the  knowledge  of  the  bankers,  he  was  liable  only  for  half  the 
freieht  made  payable  by  the  charterparty.  Held,  however,  that,  although  the 
bankers  claimed  only  as  assignees  of  a  chose  in  action,  the  merchant  haying  enabled 
the  shipowner,  by  means  of  the  charterparty,  to  hold  himself  out  as  entitied  to  the 
whole  fireight,  and  having  neglected  to  undeceive  the  bankers  on  that  point  as  soon 
at  he  ibond  that  they  had  taken  a  security  upon  the  faith  of  such  apparent  title, 
he  was  precluded  from  afUrwards  asserting  any  equity  inconsistent  with  that 
title ;  ana  the  decree  below,  restraining  an  action  brcnigfat  by  the  bankers  for 
the  whole  balance  of  the  freight  due  under  the  charterparty,  waa  accordingly  re- 
veneda 
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1848.  ceeding  eighteen  months  in  the  whole,  at  the  rate  of 

T]Ty*^^  165.  per  ton  per  calendar  month;  such  freight  to  be 

V.  paid  as  follows :  400/.  at  the  expiration  of  four  months 

Dixon.  fj^^^  ^jj^  ^^^^  ^p  sailing ;  a  further  sura  of  600/.  at  tlie 

expiration  of  the  next  two  months ;  a  further  sum  of 
150/.  at.  the  expiration  of  the  next  two  months,  and  a 
like  sum  of  I  SOL  at  the  expiration  of  every  succeeding 
month,  until  the  termination  of  the  voyage;  and  the 
remainder  on  the  unloading  and  delivery  of  the  cargo 
at  some  port  in  the  United  Kingdom. 

On  the  24th  Aprilf  the  day  following  the  date  of  the 
charterparty,  the  following  memorandum  of  agreement 
was  signed  by  Messrs.  Mangles  &  Co.,  and  George  John 
Ashtotiy  a  clerk  of  Messrs.  Bqt/ds.  — 

**  Memorandum.  That  Messrs.  Mangles  &  Co.  having, 
by  a  charterparty  dated  the  2Srd  instant,  hired  the  ship 
Fifeshire  for  the  term  and  at  the  freight  therein  men- 
tioned: It  is  hereby  agreed  between  them  and  Mr. 
G.  «7.  Ashton^  that  the  trading  which  shall  be  carried 
on,  and  all  cargo  and  produce  which  shall  be  sent  on 
board  of  the  said  ship  in  pursuance  of  the  said  charter- 
party,  and  all  benefit  and  advantage  which  shall  be  de- 
rived therefrom,  shall  be  for  and  on  the  joint  account  and 
risk  of  the  said  Messrs.  Mangles  &  Co.  of  the  one  part, 
and  the  said  G.  «7.  Ashton  of  the  other  part,  in  equal 
proportions ;  and  that,  after  payment  or  deduction  of 
the  freight,  and  all  incidental  expenses,  the  property  or 
loss  which  shall  arise  shall  be  borne  and  received  or 
paid  by  the  said  parties  in  equal  moieties.'' 

Contemporaneously  with  that  agreement,  Messrs. 
Boyd  gave  to  Messrs.  Mangles  &  Co.  their  guarantee 
for  the  payment  of  the  share  of  all  such  expenses  or 
loss^  if  anyi  as  might  be  sustamed  in  the  course  of  the 
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iadventure^  for  which  G.  J.  Ashton  should,  by  virtue  of 
the  said  agreement,  become  liable. 

The  ship  sailed  in  the  following  month  of  May.  In 
that  month  Messrs.  Boyd  obtained  from  their  bankers, 
Messrs.  Dixon  &  Co.,  an  advance  of  12,000/.  upon 
their  banking  account;  and  there  being,  on  the  1st 
December  following,  a  balance  of  11,000/.,  and  interest 
remaining  due  in  respect  of  that  advance,  Messrs. 
Boyd  deposited  the  charterparty  with  Messrs.  Dixon 
&  Co.  as  a  security  for  the  same,  with  an  order  writ- 
ten in  the  margin,  and  addressed  to  yiessvs.  Mangles 
&  Co.  in  these  words :  —  ^^  Messrs.  Mangles  &  Co. 
Please  to  pay  the  amount  of  what  is  due  from  this  dat^ 
to  Messrs.  Dixon  &  Co.  or  (heir  order." 

"  J.  Boyd  &  Co.    1st  December^  1845." 


1848. 


Manolbs 
Dixon. 


On  the'  \M\i^ March  1846,  Dixon  &  Co.  sent  tb 
Mangles  &  Co.  a  notice  in  writing,  apprising  them 
of  the  deposit^  and  of  the  order  with  which  it  was 
accompanied,  and  requiring  them  to  pay  to  them, 
Dixoti  &  Co.,  "all  monies  which  may  now  be  due,  or 
may  hereafter  become  due,  by  virtue  of  the  said  char- 
terparty, as  and  when  the  same  may  become  payable." 

On  the  13th  May  1846,  the  solicitor  of  Messrs. 
Dixon  &  Co.  called  at  the  counting  house  of  Messrs. 
Mangles  &  Co.,  and  demanded  payment  of  the  150/. 
which  had  become,  due  under  the  charterparty  on  the 
1st  of  that  month ;  but,  not  finding  them  within,  he 
called  again  on  the  12th,  when  their  clerk  told  him 
that  none  of  the  partners  were  at  the  office,  but  that 
they  had  instructed  him  to  say  that  they  doubted  whether 
they  could  safely  make  any  further  payment  under  the 
charterparty,  in  consequence  of  the  known  insolvency 
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of  Messrs.  Boyd;  adding,  however^  that  they  would 
consult  their  attorney  upon  the  subject,  if  Messrs. 
Dixon  &  Co.  would  send  them  a  demand  in  writing. 
The  solicitors  of  Dixon  &  Co.  accordingly,  on  the 
16th  May  1846,  sent  a  written  demand:  and,  on  the 
20th,  Dixon  &  Co.  received  from  Mangles  &  Co.  bank 
notes  for  l50iL,  with  a  letter  stating  it  to  be  the  amount 
then  due  on  account  of  the  charterparty.  A  few  days 
after,  on  the  25th  Mcn/j  a  fiat  in  bankruptcy  was  issued 
against  Boyd,  notwithstanding  whichj  on  the  9th  Jufy 
following,  Mangles  &  Ca,  without  any  further  applica- 
tion being  made  to  them,  paid  to  Dixon  8c  Ca  the 
sum  of  300/.,  being  the  amount  of  the  two  monthly 
payments  of  150/.,  which  became  due  on  the  1st  Jwu 
and  1st  July^ 


On  the  17th  August  1846,  the  ship  returned  from 
her  voyage,  and  Dixon  8c  Co.  thereupon  claimed  pay- 
ment from  Mangles  Sc  Co.  of  the  sum  of  87 172.  as  the 
balance  of  freight  then  remaining  due  under  the  char- 
terparty :  that  demand,  however,  was  resisted  by  iUon- 
gles  &,  Co.,  on  the  ground  that  the  agreement  of  the 
24th  April,  with  which  Dixon  &,  Co.  were  then,  for 
the  first  time,  made  acquainted,  though  nominally  an 
agreement  with  Ashton,  was,  in  reality,  an  agreement 
with  Messrs.  Boyd^  Ashtori^  name  being  used  in  it  merely 
as  their  trustee;  and  that,  after  debiting  the  Boyds 
with  one  half  of  the  expenses  of  the  voyage,  including 
in  those  expenses  the  hire  of  the  ship,  the  balance  due 
to  them  in  respect  of  the  joint  adventure  would  not 
exceed  1379/.,  which  sum  Mangles  &  Co.  offered  to 
pay  to  Dixon  8i  Co.  Dixon  &  Co.,  however,  refused 
that  oifer,  and  brought  an  action  on  the  charterparty 
in  the  names  of  the  Messrs.  Boyd^  upon  which  Mangles 
&  Co.  filed  the  bill  in  this  suit  against  the  partners  in 
the   firm  of  Dixon  &   Co.,  and   against  the  Messrs. 

Boyd 
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Boyd  and  the  assignees  under  their  bankraptcy,  insist- 
ing that  Dixon  &  Co.  were  boand,  as  well  as  the  Bojfds^ 
by  the  agreement  of  the  24th  April  1845»  and  praying 
an  injunction,  and  that  the  accounts  between  the  parties 
might  be  taken  on  the  footing  of  that  agreement. 


1848. 


The  bill  alleged,  that  the  three  documents  above  set 
forth,  of  the  S8rd  and  .24th  April  1845,  were  all  exe- 
cuted on  the  S4th  Aprilj  and  were  intended  to  consti- 
tute but  one  transaction,  viz.  a  partnership  between 
MangUt  &  Co.  and  the  JSoyif,  in  the  voyage;  and 
that  the  mode  of  carrying  that  intention  into  e£fect  bad 
been  left  entirely  to  the  ship  brokers  employed  by 
the  respective  parties,  who  had  determined  upon  that 
which  was  adopted  as  the  most  proper  and  convenient 
one  for  carrying  out  such  an  agreement,  where  one  of 
the  parties  to  it  was  the  owner  of  the  ship.  The  bill 
further  alleged,  that  the  instalments  made  payable  by 
the  charterparty  were  fixed  with  reference  to  that 
agreement;  and,  on  the  calculation,  that  by  means 
thereof,  about  one-half  of  the  whole  freight,  made  pay- 
able by  the  charterparty,  would  be  paid  by  Martlet 
&  Co.  before  the  termination  of  the  voyage. 

This  account  of  the  transaction  was  confirmed  by  the 
evidence  of  both  the  ship  brokers,  and  also  by  that  of 
Ashton  ;  but  none  of  these  witnesses  gave  any  explana^- 
tion  of  the  circumstance  of  AshtorCs  name  being  used 
in  the  memorandum  of  the  24th  April  instead  of  that 
of  the  BqydSf  except  Ashton  himself,  who  said  it  was 
done  by  the  advice  of  the  solicitor  of  the  broker  em- 
ployed by  the  Boyds^  and  under  the  impression  that 
there  might  otherwise  have  been  a  difficulty  in  cringing 
«n  action  on  the  charterparty. 
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Dixcfii  &  Co*,  by  their  answer,  did  not  suggest  that 
Ashtmi^s  name  had  been  used  with  any  fraudulent  pur- 
pose of  concealment,  but  rested  their  claim  to  the 
balance  due  under  the  charterparty,  upon  the  fact  of 
their  having  had  no  notice  or  knowledge  of  the  alleged 
agreement  until  after  the  bankruptcy  of  the  Boyds. 


On  the  hearing  of  the  cause,  Vice-Chancellor  Knight 
Bruce^  being  of  opinion  that  Dixon  &  Co.,  as  the  as- 
signees of  the  charterparty,  could  stand  in  no  better 
position  than  the  Bqyds^  their  assignors,  and  that  the 
latter  were  bound  by  the  agreement  entered  into  by 
Ashton  as  their  trustee,  made  a  decree  restraining  the 
action,  and  directing  an  account  upon  the  footing  of 
that  agreement. 

On  the  hearing  of  the  appeal, 

Mr.  C.  P.  Cooper  and  Mr.  Laoat^  for  Dixon  &  Cos 
the  Appellants,  contended  that  Mangles  &  Co.,  by 
omitting  to  disclose  their  equity  to  Dixon  &  Co.,  when 
they  first  had  notice  that  the  latter  had  taken  a  secu- 
rity on  the  charterparty,  and,  by  subsequently  acting 
in  such  a  manner  as  to  confirm  Dixon  &  Co.  in  the 
belief  that  no  such  equity  existed,  were  precluded  from 
now  asserting  it.  Troughton  v.  Gitley[a\  Steed  v. 
Whittaier  (6),  Htining  v.  Ferrers  {c). 

Mr.  Humphry  and  Mr.  Josiah  Smithy  for  the  Plain- 
tiffs (the  Respondents),  contended,  on  the  principle  that 
the  assignee  of  a  chose  in  action  takes  it  subject  to 
all  the  equities  subsisting  against  the  assignor,  that 
it  was  the  duty  of  Dixon  &  Co.  to  have  inquired  of 

the 
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the  PlaintifTsj  as  the  parties  by  whom  the  freight  was 
to  be  paid,  whether  they  knew  of  any  incumbrance 
on  the  property,  before  they  took  their  security;  ob- 
serving that  the  Plaintiffs  had  no  conceivable  object  in 
concealing  their  equity,  whereas  Dixon  8c  Co.,  who 
took  the  security  for  a  pre-existing  debt,  had  an  obvious 
interest  in  making  as  few  inquiries  as  possible.   . 


Mangles 
Dixon. 


On  the  conclusion  of  the  argument, 

The  Lord  Chancellor,  afler  recapitulating  the 
facts  of  the  case,  observed  that,  if  Mangles  &  Co.  had 
had  the  same  direct  notice  of  the  assignment  at  the 
time  when  it  took  place,  which  they,  in  fact,  received 
three  months  afterwards,  and  had  allowed  it  to  take 
place  without  apprising  Dixon  &  Co.  of  their  equity, 
they  would  have  been  precluded  from  ever  after  insist- 
ing on  the  priority  of  such  equity :  and  that  he  should 
be  very  much  surprised  to  find  that  the  circumstance  of 
the  notice,  which  was  to  deprive  a  party  of  his  equity, 
not  taking  place  until  after  the  equity  of  the  other  party 
was  created,  was  to  make  a  difference  in  the  rule  which 
undoubtedly  existed,  where  such  notice  was  contempo- 
raneous with  the  creation  of  such  latter  equity* 

On  this  point,  however,  his  Lordship  reserved  his 
judgment,  giving  the  parties  leave  to  mention  the  case 
again,  if  any  authority  could  be  found  for  such  a  db- 
Unction. 


On  a  subsequent  day  several  additional  cases  were 
mentioned,  but  none  which  threw  any  light  upon  the 
point  so  reserved. 


T/ie 
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Manolbs  By  a  charterparty  of  affreightment,  dated  28th  AprU 

Dixon  1845,  in  which  Messrs.  Boyd  &  Co.  are  described  as 
Nov,  20.  owners  of  the  ship  Fifeshire,  Messrs.  Mangles  &  Co.,  in 
consideration  of  the  hire  of  the  ship  for  eighteen  monthsi 
agreed  to  pay  certain  freight  to  Messrs.  Boyd  &  Co.  at 
different  periods,  the  ultimate  payment  to  be  upon  the 
delivery  of  the  cargo.  Upon  the  face  of  tliis  document 
Boyd  &  Co.  are  represented  as  the  owners,  Mangles  & 
Co.  as  the  charterers,  and  the  whole  of  the  freight  is 
made  payable  by  Mangles  &  Co.  to  Boyd  &  Co.  This 
charterparty  was  deposited  with  Messrs.  Dixon  &  Co, 
by  Messrs.  Boyd  8c  Co.,  and  the  following  memorandum 
written  upon  it :  ^^  Mangles  &  Co.  please  pay  the  amount 
of  what  is  due  from  this  date  to  Messrs.  Dixon  &  Co.  or 
their  order.    Jo/in  Boyd  &  Co.  1st  December  1845.*' 

This  was  as  a  security  to  Dixon  &  Ca  for  an  advance 
of  12,000/.  in  the  preceding  month  of  May.  Notice  of 
this  deposit  and  assignment  was  given  to  Matigles  &  Co. 
on  14th  March  1846,  and,  150/.  of  the  freight  having 
become  due  on  1st  May  1846,  Messrs.  Dixon  &  Ca,  on 
the  16th  of  that  month,  claimed  payment  of  that  sum  from 
Messrs.  Mangles  &  Co.,  and  in  the  letter  making  that 
claim  mention  the  insolvency  of  Messrs.  Boydy  although 
no  fiat  had  at  that  time  issued  against  them.  On  the 
20th  Messrs.  Mangles  &  Co.  paid  that  \50U  to  Messrs. 
Dixon  &  Co.,  and  wrote  to  them  the  following  note. 
*^  We  have  the  pleasure  to  enclose  you  bank  notes  for 
150/.,  being  the  amount  due  on  account  of  charterparty 
by  the  ship  Fifeihire^  made  over  to  you  by  Messrs.  John 
Boyd  &  Co.,  for  which  be  good  enough  to  send  us  a 
stamped  receipt*     Mangles  &  Co.,  20th  May  1846." 

On  1st  June  and  Ibt  JvHy  1846,  two  other  sums  of 
\SQiL   cash   having   become   due   for  freight,    Messrs. 

Man^ 
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Mangles  &  Co.  on  the  9th  Julj/  1846  paid  the  am6unt 
to  Messrs.  Dixon  &  Co.  In  August  1846  the  ship  re- 
tornedy  and  the  adventure  being  completed,  it  appeared 
that  a  loss  would  be  the  result,  and  upon  application  by 
Messrs.  Dixon  8c  Co.  for  the  balance  due  for  freight 
from  Mangles  &  Co.  payment  was  refused,  which  led  to 
an  action  as  to  which  there  could  be  no  defence  at  law ; 
and  the  present  bill  was  filed  for  an  injunction,  which 
was  ordered  by  the  decree,  a  certain  sum  being  paid  by 
Mangles  8c  Co.  to  Dixon  8c  Co.  without  prejudice. 


Upon  this  state  of  facts  there  could  be  no  doubt  of 
the  title  of  Messrs.  Dixon  8c  Co.  to  receive  the  whole 
freight  after  the  notice  of  14th  March  1846.  By  th^ 
deposit  and  indorsement  there  was  an  equitable  assign* 
ment  of  the  debt,  with  notice  to  the  debtor ;  but  this 
case  is  met  and  has  been  decided  against  Messrs.  Dixon 
8t  Co.,  upon  a  transaction  between  Messrs.  Boyd  8c  Co. 
and  Messrs.  Mangles  8c  Co.,  of  which  Messrs.  Dixon 
had  no  notice. 


It  appei^rs  that  it  was  agreed  between  Bqi/d  8c  Co. 
and  Mangles  8c  Co.  that  the  adventure  should  be  on  the 
joint  account  of  those  two  houses,  and  it  is  contended 
that  Mangles  8c  Co.  are  therefore  liable  only  to  one  half 
of  the  freight  made  payable  by  the  charterparty.  This 
arrangement  was  intehded  to  be  secret.  It  was  for  that 
purpose  made  in  the  first  instance  between  Mangles  8c 
Co.  and  Mr.  Ashton^  a  clerk  of  Boyd  8c  Co.,  who,  by  a 
separate  instrument,  made  themselves  responsible  for  the 
acts  of  Ashton  ;  and  it  is  to  be  observed,  that  although 
firom  both  these  documents  it  appears  that,  notwithstand* 
iDg  this  secret  partnership,  the  adventure  was  to  be 
conducted  by  Matties  8c  Co.,  yet  there  was  no  proof 
made,  and  no  inquiry  directed,  as  to  whether  the  deposit 
of  the  charterparty  to  secure  the  12,000/.,  and  the  bor« 

rowing 
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rowing  of  that  sum  were  not  for  the  purpose  of  the  joint 
adventure,  which,  if  such  was  the  fact,  particularly  after 
the  knowledge  and  acquiescence  of  Messrs.  Mangks  & 
Co.,  would  form  a  very  important  consideration  in  de* 
ciding  upon  the  right  of  Messrs.  Manglei  &  Co.  to  dis- 
pute  the  title  of  Messrs.  Dixon  &  Co.;  but  there  is,  I 
think,  sufficient  to  come  to  a  very  safe  conclusion  upon 
the  equities  of  this  case  without  taking  that  point  into 
consideration. 


Assuming,  therefore,  for  the  present  view  of  the  case, 
that  Boyd  &  Co.  did  not  borrow  or  apply  the  12,000/. 
for  the  purposes  of  the  joint  adventure,  and  that  they 
had  no  right  to  pledge  the  freight  for  securing  the  re- 
payment of  that  sum,  we  have  this  case  —  that  Mangles 
8c  Co.  having  a  secret  right  to  retain  one  half  of  the 
freight,  represented  by  their  charterparty  that  they  were 
liable  to  pay  the  whole,  and  that  Boyd  &  Co.  were  en- 
titled to  receive  the  whole  of  it.    They,  therefore,  put 
into  the  hands  of  Boyd  &  Co.  the  means  of  imposing 
upon  others,  not  merely  by  concealing  iheir  own  right, 
but  by  declaring  that  they  had  no  such  right,  but  that 
the  whole  belonged  to  Boyd  &  Co.     It  is  a  well  known 
rule,  that  a  party  having  a  secret  equity  who  stands  by 
and  permits  the  apparent  owner  to  deal  with  others  as 
if  he  were  absolute  owner,  and  as  if  there  was  no  such 
secret  equity,   shall  not  be  permitted  to  assert  such 
secret  equity  against  a  title  founded  upon  such  apparent 
ownership.     Many  decisions  have  been  founded  upon 
this  principle,  but  this  case  does  not  rest  upon  it;  for 
not  only  was  the  secret  equity  suppressed,  but  the  party 
claiming  it  armed  the  apparent  owner  with  proof  rest- 
ing upon  their  own  declaration  that  none  existed,  and, 
therefore,  cannot  afterwards  dispute  an  act  founded 
upon  such  apparent  right  as  against  a  party  claiming 
under  it. 

The 
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The  last  case  in  the  House  of  Lords  of  Dtike  of 
Beaiifort  v.  Neald  (a),  makes  it  unnecessary  to  refer  to 
other  authorities.  The  Duke  signed  and  put  into  the 
hands  of  his  agent  an  authority  to  consent  to  any  ex- 
changes under  an  enclosure  act,  but  directed  him  not  to 
act  upon  it  unless  under  certain  circumstances.  The 
agent  produced  the  authority,  and  agreed  to  an  ex- 
cliange  not  under  the  stipulated  circumstances;  upon 
which  ground  the  Duke  disputed  the  agreement  so 
entered  into,  but  the  House  of  Lords  held  the  Duke 
bound. 


1849. 


This  case,  however,  does  not  rest  here ;  for,  whatever 
knowledge  Mangles  &  Co.  may  have  had  of  the  trans- 
actions before,  on  the  14th  March  1846  they  had  re- 
gular notice  of  the  deposit  and  assignment,  by  which 
they  were  informed,  probably  not  for  the  first  time, 
that  Boyd  8c  Co.  had  assigned  the  whole  of  the  future 
freight  to  Dixon  8c  Co.,  but  they  make  no  assertion  of 
their  supposed  equity,  or  raise  any  question  as  to  the 
right  of  Boyd  8c  Co.  so  to  dispose  of  the  freight,  but  on 
the  contrary  pay  the  amount  due,  and  in  their  letter 
recognise  the  fact  that  the  charterparty  had  been  made 
over  to 'Dixon  &  Co.  by  Boyd  8c  Co.,  and  so  late  as 
July  1846  pay  to  them  the  two  instalments  which  had 
become  due  on  the  1st  Jutte  and  1st  July.  These  pay- 
ments were  all  made  after  the  insolvency  of  BcydSi  Co.; 
the  two  last  after  a  fiat  had  issued  against  them,  which 
was  on  the  25th  May.  It  was,  therefore,  at  that  time  the 
interest  of  Mangles  &  Co.,  if  they  had  any  ground  for 
disputing  the  title  of  Dixon  &  Co.  under  the  deposit 
and  assignment  of  Boyd  &  Co.  to  have  resisted  these  de- 
mands, but  it  does  not  appear  that  they  did  so  until  the 
return  of  the  ship  in  August  1846,  when  it  was  ascer- 
tained 

(a)  12  a.  4*  J^w,  249. 
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1849;  tained  that  the  adventure  would  be  a  loss.  This  con- 
duct of  MangUi  &  Co.  b  in  my  opinion  conclusive  as 
between  them  and  Dixon  &  Co.  If  the  act  of  Bojfd  & 
Co.  required  confirmation,  it  was  sufficient  to  confirm 
it,  but  it  is  perhaps  of  more  importance,  as  proving  that 
they  had  no  equity  as  against  that  act,  and  as  of  itself 
creating  a  bar  to  any  they  might  have  had,  by  permit- 
ting Dixon  &  Ca  to  continue  in  the  supposition  that 
their  security  under  Bo;^  &  Co.  was  sufficient*  It  is 
impossible  to  know  how  far  they  might  have  improved 
their  position  if  the  claim  of  Marbles  &  Co.  had  been 
asserted  in  March  1846,  or  the  following  month  of 
Majf^  when  the  IfiOiL  was  paid,  although  their  attention 
was  then  called  to  the  fact  of  the  insolvency  of  JBoyvf 
&Co. 


Upon  all  these  grounds  I  am  of  opinion  that 
&  Co.  are  entitled  to  the  full  benefit  of  all  the  fireight 
reserved  by  the  charterparty  which  became  due  after 
the  notice  of  March  1846 ;  and  as  they  were  made  parties 
to  the  suit  solely  upon  the  ground  that  they  were  not  so 
entitled,  the  bill  as  against  them  ought  to  have  been 
and  must  be  dismissed  with  costs.  It  is,  however,  I 
hope,  probable  that  the  action  will  not  proceed,  but  that 
the  amount  of  freight  due  will  be  settled  between  the 
parties. 
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1848. 


PIMM  p.  INSALL.  ^'^^'  »8. 

Nov.  20. 


npHIS  was  a  suit  by  simple  contract  creditors,  for  A  covenant 
the   administration   of  the  estate  of  an  intestate,  hejJ^^Juni 


vho  died  in  March   1837f  leavuig  an  only  daughter,  herintended 
.   /.    ^   1  .    ,    .  ^  ,  husband,  in 

an.  infant,  his  heiress  at  law.  marriage  arti- 

cles,  to  settle 
the  descended 
'  In  the  month  of  y^t/gus/  1837,  and  before  this  suit  estate  on  the 

was  instituted,  the  daughter,  being  still  an  infant,  mar-  i«8ue  of  the 

'  o        '  o  ^  '  mamage, 

ried  the  Defendant  F.  J.  Insallj  and,  previously  to  the  though  efiec- 

marriage,  an  indenture  was  executed  between  and  by  Jj^  Venation 

jF.  J.  Insall  of  the  first  part,  his  intended  wife  of  the  by  the  hus- 

second  part,  and  certain  persons  as  trustees  of  the  third  during^be^  ^ 

part;  whereby  the  intended  husband  and  wife  cove-  coverture, in- 
nanted  for  themselves   respectively,  and  for  their  re-.^^hthe 

spective  heirs,  executors,  and  administrators,  that  in  J"^^^^'  ^  °®* 

"^  in  Itself  an 

case  the  marriage  should  take  effect,  and  the  intended  alienation  of 

wife  should  live  to  attain  twenty-one,  they  would  join  ^^J^ore. 

and  concur  in  all  such  acts  and  assurances  as  should  be  has  not  the 

necessary  for  the  purpose  of  conveying  all  the  real  ji-^^giJ* 

estates  to  which  she  was  then  entitled,  including  the  ^p  ^^^ 

estates   then  vested  in   her  by  descent  from  her  late  ancestor's 

father,  to  the  said  trustees,  upon  trust  for  herself  for  o^i^o"  *»  » 

suit  subse- 
life,  with  remainder  to  her  intended  husband  for  life,  quently  insd- 

with  remainder  to  trust  for  the  children  of  the  marriage  i"^  ^^  *^f" 

as  the  parents  should  jointly  appoint,  and,  in  default  of  his  debts. 

of  appointment,  in  trust  for  the  children  and  their  heirs  gettlemenr  * 

equally.     But  the  same  deed  reserved  power  to  the  executed  pur- 
suant to  such 
parUes  articles  o^ 

the  institution  of  such  suit,  would  have  that  effect,  qiuere. 
Observations  on  the  practical  consequences,  in  possible  cases,  of  the  doctrine 
established  in  Spackman  v.  Trinbrel  (8  Sim.  253.),  that  an  heir  or  devisee  may,  by 
alienation  of  the  descended  or  devised  estates,  place  them  out  of  the  reach  of  the 
ancestor's  or  devisor's  creditors,  while  he  remains  personally  liable  to  them  for  the 
value  of  the  estates. 


Imsall. 
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1848.        parties  thereto,  or  the  major  part  of  them,  in  case  of  dif- 

pj^^        ference,  at  any  time  within  six  months  after  the  intended 

V.  wife  should  attain  twenty-one,  to  revoke,  alter,  or  vary 

the  uses  and  trusts  therein  contained,  as  they  should 

think  proper,  but  subject  and  without  prejudice  to  the 

provisions  thereby  made  for  the  intended  wife. 

In  the  month  of  November  1838,  and  before  there 
was  any  issue  of  the  marriage,  this  suit  was  instituted. 

On  the   14th  January   18 89,   Mrs.  Ifisall  attained 
twenty-one. 

By  indentures  of  lease  and  release,  dated  the  1st  and 
2nd  May  1840,  and  made  between  Mr.  and  Mrs.  Insall 
of  the  one  part,  and  the  trustees  of  the  articles  of  the 
other  part,  and  duly  acknowledged  by  Mrs.  Lisall, 
after  reciting  that  no  settlement  had  been  made  in 
pursuance  of  the  articles,  but  that  the  parties  were  de- 
sirous to  carry  them  into  effect,  the  descended  estates 
were  conveyed  to  the  trustees  to  the  uses  and  upon 
the  trusts  of  the  articles,  but  with  a  power  to  Mr.  and 
Mrs.  Insalli  at  any  time  during  the  coverture,  by  a 
deed  to  be  executed  in  the  presence  of  two  witnesses,  to 
revoke  such  uses  and  trusts,  and  to  limit  and  appoint 
new  ones.  And  by  another  indenture,  dated  the  4tli 
May  1840,  and  made  between  Mr.  and  Mrs.  Insall  of 
the  one  part,  and  two  new  trustees  of  the  other  part, 
and  attested  by  two  witnesses,  Mr.  and  Mrs.  Insall  re- 
voked the  uses  of  the  former  deed,  and  limited  and 
appointed  the  estates  to  the  new  trustees  in  trust  for 
sale,  the  proceeds  to  be  applied  first  in  payment  of  the 
debts  of  the  intestate,  as  well  by  specialty  as  by  simple 
contract,  and  the  surplus  to  be  handed  over  to  the 
trustees  of  the  deed  of  the  2nd  May,  upon  the  trusts 
declared  by  that  deed. 

In 
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In  Septeniber  1840  lILts.  InsaU  dXeAy  leaving  her  hus-     ^  ^*^* 
band  surviving^  and  an  infant  son  and  daughter,  the 
only  issue  of  the  marriage. 

On  the  ISth  Mi^  18ii,  a  bill  was  filed  on  behalf  of 
the  infant  daughter  against  the  infant  son,  the  trustees 
of  the  deed  of  2nd  May^  and  the  trustees  of  the  deed  of 
the  4th  May^  praying  that  the  deed  of  the  2nd  May 
might  be  reformed  by  striking  out  the  power  of  revoca- 
tion therein  containedi  as  being  inconsistent  with  the 
articles ;  and  that  the  deed  of  the  4th  May  might  be 
declared  void,  and  that  the  estates  might  be  recon- 
veyed  to  the  uses  of  the  deed  of  the  2nd  May^  as  so 
reformed.  That  cause  came  on  to  be  heard  before  the 
Vice-Chancellor  of  Englatid  on  the  27th  July  1844, 
when  a  decree  was  made,  by  which  it  was  declared  that 
the  trustees  of  the  deed  of  the  4th  May  were  trustees 
of  the  legal  estate  upon  the  trusts  of  the  articles,  and 
they  were  ordered  to  reconvey  the  estates  accordingly. 

The  creditors*  suit  came  on  to  be  heard  before 
Vice-Chancellor  Wigram  in  December  1845,  when  the 
usual  accounts  of  the  personal  estate  of  the  intestate 
were  directed,  and  further  directions  were  reserved. 
The  Master  having  found  that  the  personal  estate  was 
insufficient  for  the  payment  of  the  debts,  the  Vice- 
Chancellor,  on  the  hearinsr  for  further  directions,  made 
a  decree,  by  which  it  was  declared  that,  notwithstanding 
the  articles  and  the  deeds  of  the  2nd  and  4th  May^  the 
descended  estates  were  liable  to  make  good  such  de- 
ficiency, and  they  were  ordered  to  be  sold  accordingly. 

From  that  decree  the  two  infant  children  appealed. 

Mr.  Wood  and  Mr.  Maliits  appeared  for  the  Appel- 
lants. 

Vol.  I.  Hh  The 
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1«*8.  The  Soliciior-General  and  Mrt  De  Gex  for  the  Re- 

p^^     Bpondents. 

iMsALi.  The  argument  in  support  of  the  appeal  was  in  sub- 

stance as  follows :  —  It  is  clear  that  a  covenant  by  an 
adult  heiress  to  settle  the  descended  estates   on   her 
parriagei  is  such  an  alienation  of  them  as  will  with- 
draw them  from  the  claims  of  her  ancestor's  creditors : 
Matthews  v.  Jones  (a),  Spackman  v.  TimbreU{h)y  B-ich" 
.ardsqn  v.  Horton  (c),  and  the  question  is^  whether  a 
similar  covenant  by  an  infant  heiress  has  not  the  same 
.operation,  unless  and   until   it  be   repudiated   by  the 
heiress  after  her  disability  i$  removedi  or,  if  she  die 
under  disability,  by  her  heir.  Now  it  is  a  well-established 
doctrine  that  the  contracts  of  infants,  with  the  exception 
of  such  as  are  plainly   on  the  face  of  them   to  their 
disadvantage,  are  not  absolutely  void,  but  only  void*- 
able.     They  may  be  enforced  by  the  infant  at  any  time, 
though  they  cannot  be  enforced  against  him  until  they 
have   been  confirmed    bv  him  after  his   disability  has 
^ceased,  {d)     Where  the  infant  is  a  female,  who  after- 
.wards  marries  during  her  infancy,  the  disability  does  not 
'determine  with  the  infancy,  but  continues  during  the 
coverture.     If  she  dies  during  the  coverlure,  the  same 
.right  of  repudiation  that  she  had  passes  to  her  heir, 
but  in  the  mean  time  the  contract  subt»ists,  subject  only 
to  be  annulled  at  the  election  of  such  heir  so  soon  as 
he  is  competent  to  make  such  election.     IVhittinghmn^s 
Case,  (e)     That  this  is  the  condition  of  such  a  contract 
.during  that  interval  is  evident  from  the  case  of  Durnford 
y.  Lane^^y  where  the  issue  of  a  marriage,  claiming 
under  such  a  covenant  by  their  mother  in  her  marriage 
articles,  sought  to  set  aside  mortgages  of  the  mother's 

estates 
_ ,  (a)  .2  AmU  506.  2.ilf.  *  S,  205.  affirmed  on  ap- 

(6)  8  S\nu  253.  peal,  6  TaunU  118. 

(r)  7  Beat,  112.  (e)  8  Co,  43. 

•     p/)  See  Warwick  v,  hrnw,  l&)  \  B.  C.  C.  106. 
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estates  executed  by  hef  and  her  husband  nfi^r  she  htid  1848, 
attained  twenty-one,  as  being  in  derogation  of  the  rights 
of  the  issue  under  the  articles.  And  Lord  T/mrlow, 
after  great  consideration,  decreed  the  mortgagees  to 
stand  seised  to  the  uses  of  the  articles ;  the  principle 
of  which  decision  was  followed  by  the  Vice-Chancellor 
of  England  in  his  decree  of  1844,  in  favour  of  one  of 
the  present  Appellants ;  and  though  it  is  true  that 
Lord  Thurlow  rested  his  decision  on  the  covenant  of 
the  husband,  and  not  on  that  of  the  wife,  it  is  difficult 
to  understand  how  the  interest  of  the  Piaintifis  in  the 
estates,  which  the  decree  recognised,  could  have  existed 
if  the  covenant  of  the  wife  had  been  considered  to  be 
wholly  void*  In  Zouch  v.  Parsons  {a)^  which  was  not  a 
case  of  contract,  but  of  an  actual  conveyance  by  an 
infant  mortgagee  in  fee,  it  was  held  that  such  an  act  on 
the  part  of  an  infant  was  not  void,  but  only  voidable ; 
and  that  as  the  n)ortgage  had  been  paid  oiT,  and  the 
conveyance  w^s  therefore  made  in  discharge  of  a  legal 
duty,  the  infant  should  not  be  permitted  to  avoid  it. 
The  same  doctrine  was  recognised  with  a  special  refer- 
ence to  that  case,  by  Lord  Eldon  in  v.  Handcock.{h) 

So,  in  the  present  case,  if  instead  of  merely  covenanting 
to  settle  the  estates,  the  infant  heiress  had  executed  a 
deed  purporting  actually  to  convey  them,  such  a  deed 
would  not  have  been  absolutely  void,  but  voidable  only; 
and  it  is  impossible,  in  equity,  to  give  any  less  operation 
to  a  covenant  to  convey,  than  to  an  actual  conveyance* 
But,  secondly,  supposing  the  artfcles  alone  not  to 
amount  to  such  an  alienation  as  would  withdraw  the 
estates  from  the  claims  of  the  ancestor's  creditors, 
the  deed  of  the  2nd  May  1840,  which  recited  an  inten- 
tion to  perform  the  articles,  and  was  valid  so  far  as  it 
Was  conformable  to  them  (£.  e.  all  but  the  clause  re- 
serving the  power  of  revocation),  M^as  clearly  such  an 

alienation* 

(a)  3.J9MT.1606.  {h)  IT.F^f.aeS. 

Hh  2 
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1848.  alienation.  And  ifit  be  objected  to  that  deed  that  it  was 
not  executed  until  afler  the  institution  of  the  suit,  the 
answer  is  twofold ;  first,  that  that  circumstance  is  im- 
material, provided  the  deed  was  executed,  as  it  was, 
before  any  decree  was  made  for  sale  of  the  estates ;  and, 
secondly,  that  the  deed  being  (so  far  as  it  was  valid)  in 
pursuance  of  the  articles,  would  relate  back  in  its  oper- 
ation to  the  date  of  the  articles,  which  were  confessedly 
anterior  to  the  institution  of  the  suit,  {a) 

On  the  part  of  the  Respondents,  the  following  cases 
were  referred  to  on  the  subject  of  contracts  and  con- 
veyances by  infants :  Nightingale  v.  Earl  Fetrers  (6), 
Godsal  V,  Webb  (^),  Hastings  v.  Orde  ((/),  Simson  v. 
Jones  (e*),  Frost  v.  Wolveston  (^),  Milner  v.  Lord  HarC" 
'wood^{h) 

Towards  the  close  of  the  argument, 

r//^LoRD  Chancellor  observed  that,  if  the  covenant 
in  the  articles  was,  as  the  counsel  for  the  Respondents 
contended,  absolutely  void,  the  articles  would  indirectly 
confer  a  great  benefit  on  the  creditors  :  for  it  was  clear 
that  if  there  had  been  no  articles,  the  husband  and  wife 
might  at  least  before  suit,  on  her  attaining  twenty-one, 
have  withdrawn  the  estates  from  the  creditors  by  any 
alienation  that  they  thought  fit  to  make ;  whereas  the 
articles  restricted  them  to  an  alienation  in  conformity 
therewith.  And  subsequently  his  Lordship  put  this 
case,  as  illustrating  the  inconvenience  of  holding  such  a 
covenant  by  an  infant  on  her  marriage,  to  be  absolutely 
void.  Suppose  articles  to  settle  an  estate  on  a  younger 
son ;  the  mother  dies  without  executing  a  settlement ; 

according 

(a)  See  TJtomlon  v.  JUing"  (d)  1 1  Sim.  205. 
woii/i,  2B.^  C.  824.                                (e)  2  R.  ^  M.  3G5. 

(b)  3  P.  Wms.  200.  (g)  Sir.  94. 

(c)  2  Keen,  99.  (//)  18  Fes.  259. 
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nccording  to  the  SoHcitor-Generars  argument,  the  eldest        1848. 
son  might  take  it,  though  it  might  have  been  the  in- 
tention that  he  should  be  provided  for  by  the  father's 
estate,  and  the  younger  son  by  the  mother's. 


Tlic  Lord  Chancellor. 

The  Appellants  are  the  infant  children  of  the  late  l^^^- 
Mrs.  Insally  who  was  the  daughter  and  heiress  ojf 
Thonias  Stanley  Hill.  This  Thomas  Stanlei/  Hill  died 
intestate,  seised  in  fee  simple  of  the  estates  in  question, 
which  were  subject  to  divers  incumbrances,  and  he  died 
indebted  upon  simple  contract  to  an  amount  far  ex-« 
ceeding  the  value  of  his  personal  estate;  and  such 
simple  contract  creditors  have  now  the  same  remedies 
against  the  real  estate  which  specialty  creditors  had 
formerly.  This  infant  heiress  married  whilst  an  infant, 
having,  together  with  her  intended  husband  before  the 
marriage,  signed  articles,  by  which  it  was  agreed  that 
these  estates,  so  vested  in  her,  should  be  settled  for  the 
benefit  of  the  husband  and  wife  and  children,  with  a 
power  in  certain  events,  and  in  a  certain  manner,  to 
vary  the  trusts  as  provided  by  the  settlement. 

On  2nd  Ma?/  1840,  after  the  wife  had  attained  twenty- 
one,  the  estates  were  conveyed  in  due  form  upon  the 
trusts  of  the  articles,  reserving  a  power  of  revocation, 
whicii  was  attempted  to  be  carried  into  effect  by  another 
deed  of  4th  Majj  1840.  But,  by  a  decree  of  the  Vice- 
Chancellor  of  England  of  27th  July  1844,  in  a  suit 
in  which  the  present  Appellant,  Mary  Insally  the 
daughter  of  the  marriage,  was  PlaintifiF^  and  William 
Insally  the  other  Appellant,  the  son  of  the  marriage, 
was  a  Defendant,  the  mother  having  previously  died,  it 
was  declared  that  the  husband  was  bound  by  the  articles 

Hh  3  of 
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1849.  of  24th  August  1837,  and  that  the  power  of  revocation 
reserved  in  the  settlement  of  2nd  Mat/  1840  was  contrary 
to  the  agreement  in  the  articles,  and  that  such  power 
and  also  the  appointment  made  in  pursuance  thereof  by 
the  deed  of  4th  Maj/  1840  was  invalid  in  equity,  and 
that  the  appointees  under  this  deed  were  trustees  of 
the  estates  in  question  (subject  to  all  such  mortgages, 
charges,  and  other  incumbrances,  if  any,  to  which  the 
same  was  or  were  subject  or  liable  previous  to  the  exe- 
cution of  the  said  deed  of  2nd  Ma^  1840)  for  the  uses 
and  trusts  of  the  said  articles  of  24th  August  1837. 
This  decree  ascertains  and  regulates  the  rights  and  in- 
terests of  the  Appellants,  and  they  cannot  be  heard  to 
raise  any  objection  in  this  suit  to  what  was  decided  by 
that  decree;  but  the  object  of  this  suit  is  to  obtain  pay- 
ment, by  the  simple  contract  creditors  of  the  late  Mrs. 
ImaWs  father,  out  of  the  real  estates  which  descended 
to  her.  The  effect  of  that  decree  appears  to  me  to  be 
to  reduce  this  case  to  the  question  whether  the  articles  of 
1837  affected  the  claims  of  these  creditors.  Authorities 
Were  quoted  for  the  purpose  of  shewing  what  would 
have  been  the  effect  of  such  articles  if  the  heir  had 
been  twenty-one  at  the  time.  It  is  quite  unnecessary 
to  consider  that  point,  for  the  heir  in  this  case  being 
an  infant,  her  contract  would  not  affect  the  interests 
of  others  in  this  estate,  and  the  decree  of  the  Vice- 
Chancellor  has  decided  that  the  subsequent  transactions 
in  1840  were  inoperative,  except  so  far  as  they  af- 
fected the  legal  estate,  making  the  appointees  trustees 
for  the  purposes  of  the  articles.  If  then  the  articles, 
being  merely  a  contract  by  an  infant  heir,  did  not 
affect  the  claims  of  the  creditors,  and  the  decree  has 
decided  that  the  subse(juent  transactions  had  not  that 
effect,  what  objection  can  there  be  to  the  decree  of 
Vice-Chancellor  Wigram^  which  is  the  usual  decree  in 
a  creditor's  suit  ? 

The 
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The  recent  cases  oF  Spackman  v.  Tmbrell{d)  and  1849. 
liichardson  v.  Horton  (b)  were  referred  to,  for  the  pur- 
pose of  proving  that  any  alienation,  though  not  being  a' 
sale,  by  the  heir  of  a  debtor  whose  debts  exceeded  the 
amount  of  his  personalty,  placed  his  land  out  of  the 
reach  of  his  creditors ;  and  such  alienation  it  was  con- 
tended had  taken  place  in  the  present  case.  It  appears 
to  me,  that  the  decree  of  184*4  excludes  the  latter  pro- 
position of  fact,  and  therefore  makes  it  unnecessary  to 
consider  the  proposition  of  law ;  for  that  decree  recog^ 
nising  the  operation  of  the  deed  of  1840,  so  far  as 
relates  to  the  legal  estate,  declares  that  the  appointees 
were  trustees  for  the  uses  and  trusts  of  the  articles 
1837,  declaring  in  terms  that  the  appointment  of  4tb 
May  1840  was  invalid  in  equity,  and  that  the  power 
reserved  in  the  deed  of  2nd  May  1840  was  contrary  to 
the  articles,  and  invalid  in  equity.  It  does  not  profess 
to  correct  the  deed  of  2nd  May^  by  striking  out  the 
power,  which  would  have  been  contrary  to  the  obvious 
intention  of  the  parties,  who,  two  days  after  the  power 
was  reserved,  professed  to  execute  it  by  the  deed  of  4th 
May^  the  whole  obviously  being  one  and  the  same  trans- 
action ;  but  in  effect  the  decree  treated  and  declared 
the  whole  transaction  of  1840  as  void  in  equity,  and 
operative  only  as  it  affected  the  legal  estate,  referring 
all  the  beneficial  interests  of  the  parties  to  the  articled 
of  1837.  Upon  these  articles,  therefore,  the  present 
rights  of  the  parties  must  depend,  and  the  case  upon 
these  articles  is  simply  that  of  an  agreement  by  an  in- 
fant heir  upon  marriage  never  carried  into  effect.  It  is 
too  late  to  contend  that  such  a  contract  is  binding  on 
the  infant;  Clough  v.  Ctough  {c)j  Simson  v.  Jones,  (d) 
How  then  can  such  an  agi'eement  defeat  the  claims  of 

creditors 

(a)  8  Sim.  253.  (c)  5  Vcs.  717. 

(A)  7  Beat.  112.  (d)  2  R,  ^  M.  365. 

II  h   4 
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1849.  creditors  existing  at  the  time  it  was  entered  into?  There 
is  neither  sale  nor  alienation,  and  notwithstanding  the 
well  founded  observations  as  to  the  law  treating  the  heir 
as  liable  to  the  ancestor's  debts  to  the  extent  of  assets 
descended,  and  not  the  land  itself  as  liable,  it  is  certain 
that  this  Court  gives  to  the  creditors  the  benefit  of  this 
right  by  selling  the  land.  If,  therefore,  before  aliena- 
tion creditors  file  their  bill  for  that  purpose,  they  obtain 
the  decree  now  appealed  from;  and  the  decree  of  1844 
having  decided  that  there  was  no  [subsequent]  aliena- 
tion, the  land  under  that  decree  is  still  in  the  hands  of 
the  heir.  There  is  nothing  in  this  view  of  the  case  in- 
consistent with  the  decision  of  the  Master  of  the  Rolls 
in  Richardson  v.  Hoiion^  for  his  Lordship  says,  "  by 
taking  proper  proceedings,  the  specialty  creditors  may 
obtain  payment  out  of  the  descended  or  devised  real 
estates  in  the  hands  of  the  heir  or  devisee,  but  if  such 
proceedings  are  not  taken,  the  heir  or  devisee  may 
alienate,  and  in  the  hands  of  the  alienee  the  land  is  not 
liable,  though  the  heir  or  devisee  remains  personally 
liable  to  the  extent  of  the  value  of  the  land  descended.'' 

This  last  observation,  which  is  a  necessary  conse- 
quence of  the  principal  point  decided,  would  deserve 
much  consideration  if  the  principle  of  this  decision  were 
now  in  question*  An  infant  heiress  in  possession  of  real 
estates,  subject  up  to  the  moment  of  her  marriage  to 
debts  by  her  ancestor,  upon  that  event  settles  the  land, 
taking  probably  to  herself  and  her  husband  life  estates. 
If  by  so  doing  she  becomes  personally  liable  to  all  such 
debts,  whilst  she  parts  with  the  property  out  of  which 
they  ought  to  be  paid,  a  state  of  things  may  arise  which 
none  of  the  parties  could  intend,  and  which  may  make 
it  more  than  ever  necessary  to  see  to  the  situation  of 
the  ancestor's  affairs. 

I  do 


Insau«* 
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I  do  not,  by  this  observation,  intend  to  intimate  any  1S49. 
opinion  as  to  the  soundness  of  the  principle  upon  which  ^^^''^ 
that  and  the  other  cases  are  founded,  but  only  to  sug-  v. 

gest  a  consideration  of  one  of  the  consequences  which 
seems  to  flow  from  it* 

I  observe  that  the  decree  of  1844  declares  that  the 
appointees  are  trustees  for  the  uses  and  trusts  of  the 
articles,  [subject  to  all  such  mortgages,  charges,  and 
other  incumbrances,  if  any,  to  which  the  same  heredita- 
ments, or  any  part  thereof  were  subject  or  liable  previous 
to  the  execution  of  the  indenture  of  2nd  May  1840.](^) 
It  is  true  that  the  debts  in  ({uestion  could  not  strictly 
l)e  called  charges  or  incumbrances  to  which  the  lands 
were  subject  or  liable,  although  this  Court  would  have 
sold  the  lands  to  pay  them,  but  there  seems  ground 
for  supposing  that  the  words  in  the  decree  were  in- 
tended to  comprehend  them;  for  as  to  mortgages  and 
regular  charges  and  incumbrances  the  reservation  was 
useless,  and  the  Vice-Chancellor,  in  his  judgment, 
speaking  of  the  provision  in  the  deed  of  4th  May  1840, 
for  payment  of  these  debts,  says  that  such  provision 
was  not  of  much  moment,  as  the  lands  were  liable  to  the 
debts.  If  that  be  the  meaning  of  the  decree,  all  other 
arguments  would  be  excluded.  I  do  not*  however,  pro« 
ceed  upon  thftt  ground,  but  upon  the  main  point  de* 
cided  by  the  decree  of  1844  that  the  attempted  alienation 
was  of  no  effect  in  equity,  and  that  the  parties  were  re- 
mitted to  their  rights  under  the  articles,  which  could  not 
in  my  opinion  affect  the  preceding  claims  of  the  credi- 
tors.    I  therefore  aflSrm  the  decree  with  costs. 

The 

(a)  The  clause  within  crotch-      p.  451.   is  taken,  the  Reporter 
ets  forms  no  part  of  the  decree      having  been  unable  to  procure 
at  recited  in  the  pleadings,  from      a  copy  of  the  decree  itself* 
which  alone  the  statement  in 
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^<'^'         The  Corporation  of  London  as  Trustees  of  CHRIST'S 
^^^;  HOSPITAL  V.  GRAINGER  and  Others. 

Bequest  fTIHE  material  facts  and  circumstances  of  this  case, 

poration  of  which  has  been  already   reported  in    the   Court 

i?.  on  cer-  below  (fl),  and  the  several  points  raised  on  the  hearinir 
tain  trusts  for       ^    .  .  /«.  .       i  i  n       i  i* 

the  benefit  of    of  the  appeal,  are  sumcientiy  stated  tor  the  purpose  of 

the  poor  of       ^.jjjg  report  in  the  following  judgment. 

B,,  with  a 

proviso  that,  The  Solicitor-Getieral  and  Mr.  Blutii  appeared  for  the 

ration  of^      Attorney-General,  the  Appellant, 
should,  for 

y^rriject  ^''-  '^^^^^^  ^*'-  '^'  ^^^*^»  and  Mr.  Freeling  for  the 

to  observe  the  PlaintifTs  (the  Respondents.) 

directions  of 

the  will,  the  ^r      -n 

gift  should  be  Mr.  BctheU^   Mr.  Bacon^  and  Mr.  Selwyn  appeared 

""j  ^y  ^^*^*      for  the  Readins  Trustees,  but  were  not  heard, 
and  the  pro-  ° 

perty  be  trans- 
ferred to  the         The  Lord  Chancellor. 
Corporation 
of  Ir.  intrust        This  is  an  appeal  by  the  Attorney-General,  who  is 

ID  the  town  ^  Defendant  in  the  cause,  and  the  first  question  to  be 

^h^r  ^^^^  considered  is  the  position  which  the  Attorney-General 

tion  of  i2.  had  has  assumed  by  this  re-hearing. 

acted  in  dis-  The 

regard  of  the  ,  v   ,     «. 

directions  of  W  16  Swi.  83. 

the  will,  with  the  knowledge  of  the  Corporation  of  L,  and  the  hospital,  for  more 
than  twenty  years,  a  suit  was  instituted  on  behalf  of  the  hospital,  claiming  the  pro« 
perty  under  the  proviso :  , 

Held,  1st,  that  a  contingent  limitation  over,  of  property,  from  one  charity  to 
another,  is  not  within  the  principle  of  the  rule  against  perpetuities  ;  and,  therefore, 
that  the  limitation  in  question  was  no  infringement  of  that  rule. 

2ndly.  That  the  limitation  might  well  take  effect,  notwithstanding  the  rule  that  a 
charitable  purpose  shall  not  be  disappointed  by  the  n^lect  of  the  trustee ;  the  testa- 
tor, in  this  case,  having  expressly  made  the  gift  over  to  depend  upon  the  conduct  of 
the  trustee. 

3dly.  That  the  delay  of  the  Plaintiffs  in  making  their  claim  furnished  no  ground 
of  defence  against  it,  either  to  the  Corporation  of  li.  or  to  the  Attorney- General,  att 
representing  the  general  interests  of  charity  in  that  town. 

Observations  on  the  impropriety  of  a  party  appealing  from  a  decree  which  he  had 
not  opposed  in  the  Court  below. 
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The  Corporation  of  London^  as  governors  of  CAm/'j 
Hospital^  by  the  bill  claimed  certain  property  which  had 
been  left  by  the  testator,  John  Hendricke^  in  1624,  to 
the  corporation  o(  Readings  for  certain  charitable  pur-* 
poses  in  that  town,  with  a  direction  that  if  the  donees 
should  for  n  year  neglect,  omit,  or  fail  to  perform  the 
directions  of  his  will,  such  gift  should  be  utterly  void, 
and  should  forthwith   be  paid  and  transferred  to  the 
Corporation  of  London  for  the  benefij  of  Chrisfs  Hos* 
pitaL      The  strict   execution  of  the  directions  of  the 
will  having  been   found   inconvenient,  an  information 
was  filed  by  the  Attorney-General  in  the  Court  of  Ex* 
chequer  against  the  corporations  of  London  and  Read* 
ifig^  which  led  to  a  decree  in  16S9,  varying  the  pur- 
poses and  application  of  the  charity,  but  still  confined 
to  Reading ;  and  providing,  as  in  the  will,  that  if  the 
Corporation  of  Reading  should  neglect  to  perform  the 
directions   of    the   decree,   or   should   misemploy   the 
trust  property,  and  such  neglect  and  misemployment 
should  continue  for  a  year,  the  legacy  should  be  void 
and  of  no  effect  as  to  Readings  and  that  the  property 
should  be  forthwith  paid  and  transferred  to  the  cor- 
poration of  London^  for  the  benefit  of  CArisi*s  Hospital. 


184a 


Crrut's 
Hospital 

GftAIMOlBw 


That  the  directions  of  this  decree  as  well  as  those  of 
the  will  have  been  neglected  and  unperformed  for  the 
period  of  far  more  than  one  year,  is  a  fact  clearly  esta* 
blished,  and  not  in  dispute  on  this  rehearing.  Upon 
this  fact  the  Corporation  of  London  by  their  bill  sought 
to  recover  the  property  for  the  benefit  of  Chrisfs  HoS' 
pitaly  and  this  the  decree  of  the  Vice-Chancellor  di- 
rected. The  Attorney-General  was  projierly  a  party 
to  tj^is  suit,  but,  as  it  appears,  took  no  part  in  the  dis- 
cussion. To  this  there  could  be  no  objection,  there 
being  before  the  Court  parties,  the  trustees  for  the  town 
of  Readings  immediately  interested  in  resisting  the  claim 

of 
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Christ's 
Hospital 

■     V. 

Gbaixgrr. 


of  ihe  PlaintifTs :  but  that  course  could  only  be  unolv- 
jectionable  upon  the  Attorney-Generars  having  consi- 
dered that  he  nnght  properly,  not  only  leave  the  dis- 
cussion to  the  other  Defendants,  but  abide  by  the 
decision  upon  it.  I  cannot  approve  of  any  party  after 
a  decree,  which  he  did  not  oppose,  reopening  the  dis- 
cussion by  a  rehearing.  As  to  such  a  party  the  pro- 
ceeding is  in  effect  an  original  hearing.  What  might 
be  the  result  of  such  an  attempt  by  an  ordinary  party, 
I  need  not  now  decide;  because  in  cases  of  charities 
the  Court  is  less  strict  in  enforcing  its  rules  of  proceed- 
hig,  and  will  not  upon  such  an  objection  refuse  to  hear 
such  case  as  the  Attorney-General  may  have  to  make. 


This  leads  to  the  consideration  of  what  the  case  is 
that  the  Attorney-General  can  make  upon  this  rehear- 
ing. The  only  case  he  can  make,  and  what  he  has  at- 
tempted, is  to  shew  that  the  bill  ought  to  have  been  dis- 
missed ;  that  so  far  as  this  cause  is  concerned,  the  Court 
ought  to  have  decided  that,  although  the  directions 
of  the  will  and  of  the  decree  of  the  Exchequer  have 
been  wholly  neglected,  and  the  charity  property,  there- 
fore, misapplied,  the  town  of  Heading  is  nevertheless  to 
continue  in  the  enjoyment  of  the  property.  Such  in 
point  of  form  must  be  the  contention  of  the  Attorney- 
General  ;  but  such  is  not  and  cannot  be  his  real  object ; 
but  he,  finding  that  the  decree  shuts  out  the  case  which 
he  had  thought  it  right  to  present  to  the  Court  upon 
an  information  (a),  takes  this  step  to  remove  that  im- 
pediment 


(a)  Previously  to  the  institu- 
tion of  this  suit,  an  information 
had  been  filed  by  the  Attorney- 
Oeneral  on  the  reconiincndation 
of  the  Charity  Commissioners 
(but  to  which  the  present  Plain- 
tifis  were  not    luade  parties). 


praying  a  scheme  for  the  future 
regulation  of  the  charity,  and 
suggesting  a  cypres  application 
of  its  funds  to  t^e  building  and 
endowment  of  schools  in  the 
town  of  Reading. 
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pediment  out  of  his  way.  Tiiis  again  shews  how  un< 
fortunate  it  was  he  did  not  raise  the  whole  case  in  the 
Court  below,  which  might  and  ought  to  have  been 
done  by  the  cause  and  the  information  being  heard  to* 
gather.  This  Court  is  well  justified  in  regretting,  and 
possibly  in  complaining,  that  this  was  not  done ;  but  I 
do  not  think  it  right  upon  these  grounds  to  decline 
giving  my  opinion  upon  the  points  raised  now  for  the 
first  time  by  the  Attorney*GeneraI,  and  I  proceed, 
therefore,  to  consider  them,  bearing  in  mind  that  this  is 
a  gift  to  a  Corporation  upon  certain  charitable  trusts, 
with  a  proviso  that  in  a  certain  ^vent  such  gift  shall 
cease,  and  the  property  be  transferred  to  another  Cor- 
poration for  certain  other  charitable  trusts;  and  that 
the  event,  upon  which  such  cesser  and  transfer  were  di-' 
rected  to  take  place,  has  happened. 


1849. 


Christ's 
hospitai* 

9. 

Grainges. 


Brawn  v.  Hiffffs  (a)  was  indeed  cited,  as  proving  that 
the  gift  over  could  not  take  effect  from  the  act  of  the 
trustees.  That  case  not  only  does  not  support  that 
proposition,  but  proceeds  upon  a  principle  inconsistent 
with  it;  for  it  only  upon  this  point  decided,  that  the 
object  of  a  testator  should  not  be  disappointed  by  the 
neglect  of  a  trustee;  but  in  this  case  the  testator  has 
made  the  gift  over  to  depend  upon  the  act  of  the  trustee ; 
and  to  hold  that  the  act  of  the  trustee  was  inoperative 
for  that  purpose,  would  be  to  defeat  and  not  to  forward 
his  object.  The  Attorney-General,  however,  further  > 
contends  that  this  provision  for  cesser  and  transfer  was 
void  as  repugnant  to  the  original  gift.  This  is  so,  if 
the  original  gift  was  indefeasible,  but  not  otherwise,  and 
that  is  the  question ;  the  proposition  therefore  is  only  a 
consequence  of  the  point  in  dispute,  if  decided  one 
way,  and  not  an  argument  for  the  decision. 

It 
(0)  8  Fet.  574. 
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1649.      /    It  wa^  then  argued  that  it  ^as  void,  as  contrary  to  the 
CMttrt       •'u'es  against  perpetuiiiesA  These  rules  are  to  prevent,  in 
II08BITAL      the  cases  to  which  they  apply,  property  from  being  in- 
Graivgbr.    Alienable  beyond  certain  periods.    Is  this  effect  produced, 
and  are  these  rules  invaded  by  the  transfer,  in  a  certain 
event,  of  property   from  one  charity  to  another  ?     If 
the  corporation  of  Reading  might  hold  the  property  for 
certain  charities  in  Readings  why  may  not  the  corpora- 
lion  of  Lofiidon  hold  it  for  the  charity  of  Chrisfs  Hos^ 
pitdl  in  London  ?     The  property  is  neither  more  nor 
less  alienable  on  that  account. 


■>'i  • 


The  next  argument  was,  that  the  forfeiture  created  by 
the  Will  was  destroyed  by  the  decree,  and  that  the  fop- 
•feiture  created  by  the  decree  was  inoperative,  being  be- 
yond the  jurisdiction  of  the  Court.  These  arguments 
are  not  very  consistent.  If  the  Court  exceeded  its 
jurisdiction  in  the  provision  for  the  transfer,  the  pro- 
visions of  the  will  were  not  affected  by  it;  but  in  fact 
the  decree  only  varied  the  first  trusts  prescribed  by  the 
will,  substituting  others ;  but  preserved  the  forfeiture; 
and  whether  the  forfeiture  under  the  will  or  under  the 
decree  be  the  operative  provision  is  not  material,  it 
being  established  that  the  event  has  happened  which 
tinder  either  was  to  create  the  cesser  and  transfer.  To 
meet  this  answer,  it  was  contended,  that  the  bill  sought 
relief  only  under  the  provisions  of  the  will;  but  that  is 
not  so,  for  the  bill  alleges  that  ^'  the  Plaintiffs  are  ad- 
vised that  under  the  circumstances  before  stated,  the 
limitation  over  in  favour  of  the  Plaintiffs  contained  in  the 
will  has  taken  effect,  and  that  the  Plaintiffs  are  now  en- 
titled under  the  provisions  of  the  will  and  of  the  decree 
to  have  the  estates  and  property  transferred  to  them." 

» 

. ;  But  lastly,  it  was  contended,  that  the  Plaintiffs'  claim 
was  barred  by  time,,  more  than  twenty  years  having 

elapsed 
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elapsed  sitice  the  facts  which  are  said  to  have  created         ]:849w 

the  forfeiture,  and  since  the  FlaintifTs  knew  of  these     T^***^**^ 

Christ's 

facts.  Time  is  permitted  to  create  a  bar  in  order  to  "^Hospital 
ijuiet  titles.  Is  then  the  Attdrney-General  contending  ^  moer- 
that  time  has  sanctioned  the  breaches  of  trust  committed 
by  the  corporation  of  Beading^  and  that  the  purposes  to 
which  they  applied  the  trust  property  are  not  to  be  dis- 
turbed ?  This  cannot  be^  and  is  not  the  object  of  the 
Attorney-General.  His  object  is  to  let  in  the  jurisdic-  • 
tion  of  the  Court  for  the  purpose  of  having  the  property* 
applied  to  purposes  distinct  from  any  provisions  of  the 
will  or  decree.  He  repudiates  the  purposes  to  which 
the  corporation  of  Reading  were  directed  to  apply  the 
property,  as  much  as  he  does  those  to  which  the  cor- 
poration of  London  were  directed  to  apply  it.  Is  this 
quieting  the  title  of  the  corporation,  or  of  those  who 
now  claim  in  their  place  ?  {a)  The  question  is  nol  * 
whether  time  is  a  bar  to  any  claim  adverse  to  th« 
title  of  the  original  donee  ;  but  whether  such  title  is  to 
be  superseded  in  favour  of  those  to  whom  upon  failure 
of  such  title  the  testatoi^  has  given  the.  property,  or  in 
&vour  of  general  charity  unconnected  with  any  expressed 
object  of  the  testator.  If,  indeed,  there  were  adverse 
claims  between  cestuique  trusts^  time  might  create  a  bar 
as  between  them,  though  it  could  not  as  between  a 
cestuique  trust  and  a  trustee,  upon  the  principle  ultimately 
established  in  Cholmondeley  v.  Clinton  (b)  ;  but  that  is  not 
the  case  here :  both  the  contending  parties,  the  Attorney- 
General  and  the  Plaintiffs,  under  the  same  facts,  claim 
the  property  which  up  to  the  present  time  has  remained 
in  the  hands  of  the  forfeiting  party  who  no  longer  dis- 
putes the  forfeiture.     As  between  the  Attorney-General 

.and 

(a)    t.  €,    The  Defendants,  estates  under  the  provisions  of 

Grainger  and  others,  who  had  the  Municipal  Reform  Act. 
been   appointed    by    the   Lord  (b)  2J.  ^  W,  }, 

Chancellor  trustees  of  the  charity 


iGS 
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and  the  PlaintifTs  there  has  not  been  any  adverse  title 
or  possession. 

Some  confusion  may  have  arisen  from  the  use  of 
the  word  forfeiture.  In  one  sense,  the  cesser  of  one 
set  of  trusts,  and  the  commencement  of  the  other 
may  be  considered  as  a  forfeiture,  but  the  form  and 
substance  of  the  provision  is  rather  a  substitution  of 
one  trust  for  another.  The  property  was  vested  in  the 
corporation  of  Readings  but  in  a  certain  event  they  were 
to  become  trustees  of  it  for  C/trisTs  HospilaL  Now  if 
the  effect  of  tliese  provisions  was  to  constitute  the  cor- 
poration of  Readings  in  tlie  event  which  happened, 
trustees  for  ChrisCs  Hospital^  until  they  transferred  the 
property  as  directed,  (and  such  it  would  seem  was  the 
only  interest  they  had,  and  the  only  duty  they  had  to 
perform,)  there  could  not  have  arisen,  as  between  them 
and  die  Plaintiffs,  any  question  of  time  or  adverse  pos- 
session :  but  that  is  not  the  question  I  have  to  consider. 

It  appears  to  me  that  the  Attorney-General  cannot 
maintain  the  points  he  has  attempted  to  establish  upon 
this  rehearing,  and  thot  the  decree  of  ihe  Vice-Chancellor 
must  be  affirmed. 
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1848. 


The  Corporation  of  ROCHESTER  v.  LEE,  i»«. 

.     .  JVor.  23. 

rilHE  Plaintiffs  in  this  suit  claimed  to  be  entitled  as  On  an  issue 

^   owners  of  the  Port  of  Bochesler  to  a  certain  me-  ^^^^^ 

(age  duty  upon  every  ton  of  coal  brought  by  sea  into^  cause,  the 

and  landed  within,  the  said  Port;  and  the  bill  prayed  SbS^^^ 

an  account  and  payment  of  such  duty  upon  certain  diet,  and  a 

coals  which  had  been  landed  within  the  Port  by  the  p^^ff  ^r  a 

Defendant  for  hb  private  consumption  between  the  1st  ?^  ^ 
T  mm  havinir  been 

June  184d|  and  the  1st  July  1845.  refusiKi,  the 

bill  was,  on 

mi.     -Tk  /•     1         1  fiirther  direc* 

The  Defendant  disputed  the  right  claimed  by  the  tion8,dis* 

Plaintifis  generally ;  but  insisted  further,  that  if  the  right  SSSff  alto- 
existed  at  all,  it  was  confined  to  coals  imported  for  wards  gave 

««i^  notice  of  an 

^""^^^  appeal  motion 

for  a  new  trials 

At  the  hearing  of  the  cause  before  Vice-Chancellor  sented  a  pe- 

Knighl  BrueCf  his  Honor  at  first  suggested  that  the  ^^^J^*^^ 

proper  course  would  be,  to  retain  the  bill  with  liberty  to  final  order  of 

the  Plaintiffs  to  bring  an  action;  but  afterwards,  at  the  JJStpJ^' 

request  of  the  Defendant,  he  made  an  order  by  which  motion  coming 

IV  on  to  be  heard 
^^'^  first,  the  Court 
refused  to  hear  it  separately,  being,  as  matters  then  stood^  a  motion  m  a  dismissed 
suit. 

On  the  two  proceedings  afterwards  coming  on  to  be  heard  together,  it  appearing, 
that  the  Plaintiff's  title  to  equitable  relief  depended  on  a  legal  nght,  and  that  that 
right  depended  more  on  questions  of  legal  presumption  than  on  any  disputed  fact, 
the  Court,  not  being  perfectly  satisfied  with  the  result  of  the  trial,  discharged  both 
the'orders  appealed  from,  and  made  an  order  retaining  the  bill  for  a  twei?eroonth  with 
liberty  to  the  Plaintiff  to  bring  an  action,  although  the  original  decree,  directing  the 
issue,  was  not  appealed  from. 

When  a  bill  is  dismissed  on  the  merits,  the  insertion  of  a  clause  that  the  dismissal 
shall  be  without  prejudice  to  any  question  but  that  specifically  put  in  issue  by  the 
pleadings,  is  superfluous ;  for  tne  dismissal  of  the  bul  without  such  reservation, 
would  only  be  a  bar  as  to  matters  in  issue  in  that  suit  between  the  same  parties,  and 
the  Court  has  no  power  to  interfere  with  die  ^ect  which  such  a  decree  may  have^ 
as  a  matter  of  evidence,  in  any  future  proceedii^  in  which  it  might,  without  such 
reservation,  be  legitimately  us^  as  e? idenoe. 

VouL  li 
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jhfpat  1S45  (die  dale  of  die  flk^  of  die  bH  • 
cadded  to  drrnairi  and  reoem  die  toiH  or  ^ 

T  ton  €v  coal  bracKCst  br 
die  Poriy  fbr  ibe  vcs£iii&g 
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The  appeal  motioni  in  the  first  instance,  came  on  to        1848* 
be  heard  separately ;  but,  upon  its  bemg  opened^  ^^Thi^^ 

Corporation  of 

Mr.  mgniw,  for  the  Defendant,  objected  that  it  could    ^^™"* 
not  be  heard,  as  the  cause  was  out  of  Court  by  the         IiIb* 
order,  on  further  directions,  dismissing  the  bill.  ^^'  ^* 

:  Mr.  Russell,  contra^  compared  the  case  to  the  or- 
dinary one  of  an  appeal  from  an  order  after  consequen- 
tial proceedings  have  been  had  under  it. 

The  Lord  Chanckixor.  Suppose  your  motion 
made,  that  it  succeeds,  and  that  a  new  trial  is  granted ;. 
what  is  to  be  done  then,  there  being  no  suit  in  Court  ? 
Mr.  Wigram,  I  suppose,  will  say  that  whatever  pro* 
ceeding  you  bring  on  first,  the  other  order  is  a  bar 
to  it.  The  only  course  in  such  a  case  is  to  bring 
both  the  proceedings  on  together.  At  all  events,  I 
cannot  hear  this  motion,  being,  as  the  matter  now 
stands,  a  motion  in  a  dismissed  suit. 


Jan,  25. 


On  a  subsequent  day,  the  appeal  motion  and  petition'     1849. 
came  on  to  be  heard  together. 

The  Attomey^Generaly  Mr.  Russell,  and  Mr.  Lemis^ 
appeared  for  the  Plaintiffs. 

Sir  F.   Thesiger,    Mr.   Wigram,   Mr.  Shapter,    and 
Mr.  Bovill  (of  the  common  law  bar)  for  the  Defendant 


The  Lord  Chancellor.  jVbr.  23. 

By  the  order  appealed  from,  the  bill  is  dismissed ; 
which  is  a  bar  to  any  fixture  suit  in  this  Court  by  the 

I  i  2  Corporation 
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1849.  CorpontioQ  against  the  Defendant  for  the  matters 
^^^2^^  claimed  by  this  bill.  It  k  true  that  there  is  a  resenra- 
Cofpormtionor  tion  of  any  other  claim  the  Corporation  may  make  (a) ; 
^^^"JT***  ^^  ^*^  resenration  has,  I  conceive,  no  effect,  for  the 
Lnu  dismissal  without  any  reservation  could  only  be  a  bar, 
as  to  matters  in  issue  in  this  cause  between  the  same 
parties.  The  Court  has  no  power  to  interfere  with  the 
eflect  which  the  dismissal  of  the  bill  may  have  opoD  the 
daim  made  by  the  Corporation,  or  to  r^alate  the 
extent  and  ^fect  whidi  may  arise  from  it  as  a  matter 
of  evidence  in  any  future  contest.  The  eSect  of  the 
dismissal,  therefore,  will  be  to  operate  as  a  bar  against 
any  future  suit  in  this  Court  by  the  Corporation  against 
the  Defendant  for  the  same  purpose,  and  to  create  a 
great,  though  not  irremedkble,  di£Bculty  in  the  assertion 
c/such  claim  at  law ;  and  if  the  Plaintiffis  should,  never-i 
tkdess,  succeed  at  law,  the  door  of  this  Court  would, 
by  the  dismissal,  be  shut  against  them,  if  applied  to  for 
sadi  account  and  consequential  relief  as  a  Court  of 
law  has  not  ade<|uate  means  of  giving.  It,  therefore^ 
becomes  this  Court  in  such  a  case  to  be  very  sure  that 
the  opinion  it  has  formed  against  the  PUintifl^*  title  is 
correct  before^  by  the  dismissal  of  the  bill,  it  throws 
such  difficulties  in  the  way  of  the  Flaintifi.  This  case 
affords  a  stroi^  illustration  of  the  profHiety  of  that 
practice  established  by  my  predecessors,  and  acted  upon 
by  mysd^  in  cases  of  equitable  reiief  founded  upon  a 
purely  legal  titles  of  requirii^  the  Plaintiff  to  establish 
his  title  at  law  before  grantiiig  the  assistance  of  this 
Court  to  give  to  sudi  li^al  title  its  proper  ^Ekct,  ex« 


(«)  k  VIS  ititod  M  the  bar  tl^i  it*  the  carpontatm  were  not 

tiat  tl»  Kscf^vlKMi  vw  iBCn>-  rariiiril  fn  liir  ikr  in  lyw  if iuu 

m  comeqMeace  of  a  any*  as  m  port  dae»  tker  were  entitled 

vilttcli  kid  bcm  aftie  ia  to  it»  aad  aigbt  ia  another  pro> 

af  the  ft'OftKCifium  omfii|^  ckiai  it,  ai  a  imrm  djoft. 
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cept  in  cases  of  injunction^  or  others  in  which  imme*        1849. 
diate  interposition  may  be  necessary,  ^^Th*^ 

Corporation  of 
Had  the  Vice-Chancellor  Knight  Btuce  acted  upon    »«<3"^«««» 
the  opinion  he  at  first  expressed,  and  adopted  the        Xbb« 
course  he  first  suggested,  of  retaining  the  bill,  giving 
the  Plaintiffs  liberty  to  establish  their  title  at  law,  the 
present  difficulty  could  not  have  arisen,  and  all  the  ex- 
pense incurred  since  the  decree  would  have  been  saved* 
The  difficulty  to  which  I  allude  is  this,  that  by  the  dis- 
missal, there  is  a  judgment  against  a  purely  legal  title 
which,  though  not  barred,  cannot  but  be  much  pre- 
judiced by  such  judgment,  and  that,  in  a  case  in  which 
two  recent  judgments  at  law  {a)  in  other  cases  seem  to 
be  inconsistent  with  such  dismissal. 

[His  Lordship  then  referred  to  and  commented  upon 
several  passages  of  the  summing  up  of  the  learned  Judge 
at  the  trial :  and  concluded  by  expressing  his  opinion 
that  they  were  calculated  to  induce  the  jury  to  think  that 
ihey  had  not  that  latitude  for  presuming  a  title  to  the 
Port  which  the  law  allows  them*  His  Lordship  then 
proceeded  as  follows :  — "] 

I  have  entered  into  these  considerations  of  what 
passed  at  the  trial  of  the  issue,  not  because  I  have  to 
decide  upon  the  question  whether  a  new  trial  ought  to 
have  been  ordered ;  but,  because  in  the  exercise  of  the 
duty  of  reviewing  the  order  upon  further  directions,  I 
have  to  consider  whether  I  have  sufficient  to  satisfy  nie 
that  the  Plaintiffs  have  no  right  to  the  duty  as  claimed, 
asrainst  the  Defendant  in  this  suit* 

Had  what  I  diink  the  proper  course  been  pursued, 
that  is,  retaining  the  bill,  giving  the  Plaintiffs  leave  to 

bring 

(fl)  Jenkins  v.  Harvey,  2  Cr.  of  Boctiesler  v.  Levi,  not  re- 
M.  4-  Rose,  393,  and  Corporation      ported* 

lis 
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184& 


In  the  Matter  of  ST.  CATHERINE'S  HALL,  j^  ^^ 

CAMBRIDGE.  I849/ 


Ex  parte  GOODWIN. 


JjCCm 


npHIS  was  an  appeal  to  the  Lord  Chancellor,  acting  ^he  words 
-^   on  behalf  of  her  Majesty,  as  Visitor  of  the  college.    **  ^  CollegU 

emolumeiUu 
recedere^m 

The  question  was,  whether  the  Petitioner,  who  had  College  Sta- 
been  elected  a  fellow  of  the  college  in  1840,  had  in-  ^^Jtl^^ 
curred  a  forfeiture  of  his  fellowship  under  the  third  solute  for- 
chapter  of  the   College  statutes.     The  statutes  were  fellowship 
framed  in  the  year  1478  by  the  Rev.  Bobert  Wood^  and  not 
lakcj  D.D.,  the  founder.     The  chapter  in  question  was  porary  sus- 

as  follows :  —  I>ciMion  of  the 

n^ht  to  re- 
ceive the 

"  Item  statuimus  et  ordinamus,  qu6d  in  dictft  auld  S^JlJ^®"*" 
praeter  magistrum  slnt  sex  socii  sive  plures  sive  pan-      The  word 
ciores  juxta  rationem  proven tuum  et  reddituum  dictee  JQC^ese 
domus.      Temporibus  vero  quibus  socii  eligendi  sunt  Statutes,  ai 
iianc  formam  subsequentem  observari  volumus;  vide-  fellow  vacat- 

licet.  quod  mamster  vel  socii  praedicti,  habitft.  consider-  j°S  *;*?  ^®}" 

.  •  .  •  .    A'V       .•  •     .•  low8hip,held 

atione  mter   se  pnus   et   diligenti   exammatione  em-  nottobecon- 

ditionis  et  conversationis  eorum  qui  elifrendi  sunt,  com-  ^°®^  ^°  ? 

^  °  '  vacancy  by 

muni  omnium  consensu  aut  saltem  ex  consensu  magistri  death, 
et  majoris  partis  communitatis  illos  in  dicti  collegii 
socios  eligant,  quos  eruditione,  scientia,  ac  morum 
honestate  maximd  abundare  crediderint;  ita  tamen  ut 
iidem  intra  regnum  Anglias  oriundi  sint,  et  in  artibus 
magistri  sint  aut  ad  minimum  in  iisdem  baccalaurei, 
idque  ex  doctioribus  qui  haberi  possint.  Eligantur  tan- 
tum,  si  commode  fieri  potest,  Presbyteri  aut  Diaconi ; 
aut  alioqui  provideatur   ut  ex  numero  sociorum   duo 

I  i  4  ad 


jf  r?g;»w-g'i^ 


.:  ■>■ 


JUT 


ocs 
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quired  by  the  statutes»  but  only  to  deprive  him  from  that        1 849. 
time  of  tlie  profits  and  emoluments  of  the  fellowship^     ^"^i^"^^ 
until  the  full  number  of  fellows  in  holy  orders  should    St.  Cathb- 
have  been  made  up  and  completed.    And  in  support    crMBamoiu 
of  this  construction,  he  relied  on  several  other  chapters 
of  the  statutesi  as  shewing  that  where  a  forfeiture  was 
clearly  intended,  it  was  expressed  in  other  and  less 
ambiguous  language. 

The  chapters  so  referred  to  (omitting  immaterial 
parts)  were  as  follow :  — 

6th.  Item  statuimus  et  ordinamus,  quod  si  aliquis 
sociorum  dicti  collegii  super  Hasresi,  Simonia,  perjurio 
manifesto^  furto  notabili  •  •  • .  vel  super  aliis  criminibus 
majoribus  publicc  per  idoneos  testes  convictus  fuerit 
coram  magistro  et  sociis  ....  ex  eo  tempore  k  dicto 
collegio  et  omnibus  ejus  emolumentis,  hujus  nostra? 
ordinationis  rigore,  sine  ull&  ali&  prasmonitione  ipso 
facto  prorsus  exclusus  sit  et  ejectus,  absque  omni  ap- 
pellationis  et  juris  remedio,  null&  etiam  magistri  et  so- 
ciorum remissione  sen  dispensatione  in  hfic  parte  omnino 
valitur&. 

8th.     Item si  aliquis  sociorum  i,  collegio  ultra 

sexaginta  dies  in  anno  continuos  vel  interpolatione  ab- 
fuerit,  nisi  propter  infirmitatem  suam  ipsius  aut  paren- 
tum,  vel  propter  aliquam  aliam  legitimam  et  justam 
causam,  judicio  magistri  aut  ejus  vicem  gerentis  appro* 
bandam,  ipso  facto  i  collegio  prasdicto  amotum  esse^  et 
pro  non  socio  haberi  volumus  et  statuimus,  absque  ap- 
pellationis  facti  vel  juris  remedio. 

9th.  Statuimus  etiam  ut  si  quis  sociorum  patrimo* 
nium  hsreditatem  aut  feodum  seculare  perpetuum  ultra 
valorem  decern  marcarum  communibus  annis  aut  sa- 
cerdotium  sive  beneficium  ecclesiasticum  habuerit,  vel 

assecutus 


*76 


1849. 
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assecutus  fuerit»  is  post  unam  aDnum  coropletum  iin« 
mediate  post  hujusrnodi  patrimonii  sive  sacerdotii  as-* 
secutionem  a  coUegio  pr^icto  et  eroolumentis  ejusdem, 

i^AMBawos!   P*'®*®'^^'^  statuti  auctoritate^  recedat  et  pro  non  socio 
ex  eo  tempore  habeatur. 

On  the  hearing  of  the  petition, 

Mr.  Cowling  and  Mr.  Malins  appeared  for  the  Peti- 
tioner) and  in  addition  to  the  points  raised  by  the  petition 
itself,  contended  that  the  words  <^  si  aliquis  ex  his  dis-* 
cesserit/.'  were  to  be  taken  as  referring  only  to  a  vacancy 
by  death,  and,  therefore,  that  the  case  provide^  for  by 
the  third  chapter  had  not  occurred. 

Mr.  BetheU  and  Mr.  Torriano  appeared  for  thQ 
Master  and  Fellows  of  the  college. 


1849. 

Dec* 


The  Lord  Chancellor. 

The  argument  in  support  of  the  petition  took  a 
much  larger  range  than  the  petition  warranted.  The 
Petitioner  did  not  dispute  that  the  facts  which  took 
place  brought  his  case  within  the  forfeiture  described 
in  the  third  chapter  of  the  statutes,  but  submitted  that 
such  forfeiture  did  not  affect  the  title  to  the  fellowship, 
but  only  the  title  of  the  fellow  to  the  profit  of  it,  until 
the  full  number  of  fellows  in  Holy  orders  should  have 
been  made  up  and  completed ;  but  in  argument  it  was 
contended,  that  the  facts  did  not  bring  the  case  within 
the  third  chapter  at  all,  for  that  the  vacancy  provided 
for  was  a  vacancy  by  death  only,  which  rested  upon  the 
supposition  that  the  words  si  autem  aliquis  ex  his  dis- 
cesserit  meant  only  if  any  of  them  should  die,  that  being, 
it  was  contended,  the  primary  and  proper  meaning  of  the 

word> 
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word  decedo  or  discedo  when  used  alone.     Such  a  con«        1849. 

struction  would  defeat  the  obvious  object  of  the  founderi     ^'^^^^"^^ 

which  being  to  keep  up  the  number  of  clerical  fellows^    Sr.  Cathi« 

to  three,  of  whom  one  might  be  only  a  deacon,  he  pro-  ^^  ■  Hiix, 

vided  for  supplying  the  place  of  any  vacancy  amongst 

such  clerical  fellows ;  but  if  the  provision  applies  only 

to  vacancy  by  death,  the  object  would  fail  of  being  at* 

tained  in  all  vacancies  arising  from  other  causes.    The 

answer  to  the  argument  however  is,  that  the  primary 

^nd  proper  meaning  of  the  word  decedo  or  diicedo  used 

alone  is  not  djsath,  any  more  than  the  English  word  to 

depart  (the  primary  meaning  attributed  to  the  word 

discedo  by  Ainsmorth)  means  death.    It  b  often  used  by 

Itself  to  express  that  meaning,  as  *^  my  departed  friend;'' 

but  this  life  is  in  that  case  understood,  though  often 

not  expressed,  when  the  meaning  is  obvious  without  it. 

In  AirumortKs  Dictionary ^  <*to  die"  is  one  of  eight  mean* 

ings  attributed  to  the  words  decedo  and  discedo^  and  is 

placed  seventh  in  that  list;  and  in  the  examples  given 

from  CicerOf  it  is  not  used  by  itself  to  express  that 

meaning — ^^a  nobis  discessit,"  ^^  de  vita  decedere.''     It 

appears  to  me,  therefore,  that  there  is  no  foundation  for 

this  argument,  and  that  the  petition  very  properly  con-< 

fined  the  case  to  the  extent  of  the  forfeiture  and  the 

consequences  intended  to  be  attached  to  it.     The  word 

<<  senior ''  clearly  means  seniority  amongst  the  lay  fellows, 

without  reference  to  seniority  as  between  him  and  the 

fellows  who  had  held  the  vacated  fellowship. 

The  only  real  question  is  the  meaning  of  the  worda 
^<a  coUegii  emolumentis  recedat"  Do  they  mean  a 
forfeiture  of  the  fellowship,  or  (as  contended  by  th^ 
Petitioner)  only  such  profit  and  emolument  of  it  as  are 
of  a  lucrative  or  pecuniary  profitable  character,  until 
the  full  number  of  fellows  in  holy  orders  shall  have 
been  made  up  and  completed  ?    It  is,  in  the  first  place^ 

to 
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would  be  deprived  of  the  opportunity  of  selecting  a        1849. 
clerical  or  a  lay  fellow ;  and  power  would  be  given  to      ^^^^"^ 
the  senior  lay  fellow  of  depriving  them  of  their  option.     St.  Cathb- 
Again,  the  forfeiture  or  penalty  was  obviously  imposed^   "cAMBRmoB!^ 
for  the  purpose  of  compelling  the  senior  lay  fellow  to 
take  holy  orders  himself,  or  to  provide  the  means  of 
supplying  the  deficiency;  but  how  could  that  be  affected 
by  the  loss  of  one  year's  income  to  a  man  determined 
not  to  take  orders  ? 

Every  consideration,  therefore,  negatives  the  con* 
struction  contended  for  by  the  Petitioner:  but  it  is 
true,  as  I  have  said,  that  there  is  some  difficulty  in  the 
interpretation  of  the  words  as  contended  for  by  the 
college,  although  this,  perhaps,  is  not  very  material^  as 
their  construction  must  prevail  if  that  contended  for 
by  the  Petitioner  roust  be  rejected.  This  difficulty 
consists  not  so  much  in  the  terms  used  as  in  the  manner 
in  which  the  founder  has  expressed  similar  intentions 
in  other  provisions  of  the  statutes ;  and  the  sixth,  eighth^ 
and  ninth  chapters  have  been  referred  to  for  that  pur- 
pose. In  the  two  first  the  provision  is  expressed  in 
terms  so  different  from  that  now  under  consideratiooy 
that  I  do  not  think  they  can  fairly  be  considered  as 
auxiliary  to  the  interpretation  of  it ;  but  the  ninth  is 
more  directly  applicable.  It  provides,  upon  any 
fellow  becoming  possessed  of  property,  or  of  an  eccle- 
siastical benefice  of  certain  value,  he,  after  one  year 
^'  a  coUegio  sine  aul&  praedicta  et  emolumentis  ejusdem^ 
praesentis  statuti  auctoritate,  recedat,  et  pro  non 
socio  ex  eo  tempore  habeatur.'*  And  the  argument 
is,  that  if  the  forfeiture  under  the  third  statute  had 
been  intended  to  be  equally  exclusive,  it  would  have 
been  described  by  similar  words  and  expressions. 
This  is  certainly  an  observation  entitled  to  much  con- 
sideration; and  if  it  had  been  possible,  consistently 
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1849. 


COHEN  V.  WILKINSON.  Nov.  6. 

t 

rriHIS  was  an  application  on  behalf  of  the  Defend-  A  Railway 
,  antSi  the  Directors  of  the  Direct  Loridon  and  their^L^haS 

Portsmouth    Railway   Company,    and   of   the    Direct,  power  to 
London  and  Portsmouth  Railway  Company,  to  reverse  ^^y  ^^^  ^^ 

an  order  made  by  the  Master  of  the  Rolls  on  the  14th  ^.^'  ,The 

...        original  un- 
June  1849)  whereby  it  was  ordered  that  an  injunction  dertaking 

should  issue  to  restrain  the  Defendants  from  applying  ^"^  ^^t\ 
the  capital  or  funds  of  the  Direct  London  and  Ports-  the  majority 
mouth  Railway  Company,  or  any  part  thereof,  in  or  holderaMr^ 
towards  the  construction  of  a  railway  from  the  Croydon  to  construct 
and  Epsom  Railway,  commencing  by  a  junction  there-  f^om  E.to 

with  in   the   parish  of  Epsom,  to   Leatherhead  in  the  I'.»avery 

,        %         t*        m      small  portion 
county  of  Surrey,  onfyy  or  any  otherwise  than  for  the  of  the  line 

purpose  of  making  and  completing  a  railway  from  the  ?r^^^L^^^ 
Croydon  and  Epsom  Railway  to  the  parish  of  Portsea,  An  injunction 
in  or  near  to  the  town  of  Portsmouth,  in  the  county  of  ^^^^^f 
Southampton,  in  pursuance  of  the  powers  then  vested  in  en  individual 
them  by  Act  of  Parliament;  and  that  the  injunction  so.  restraining  the 

granted  miffht  be  dissolved.  Company  from 

**  ®  making  that 

limited  por- 

It  appeared  from  the  bill,  which  was  filed  on  the  ^°°  ^^* 
1st  June  1849  by  the  Plaintiff,  on  behalf  of  himself 
and  all  other  the  proprietors  of  shares  in  the  Direct 
London  and  Portsmmdh  Railway  Company,  except  the 
Defendants,  that  the  Act  by  which  the  Company  was 
constituted  (and  which  was  passed  on  the  26th  June 
1846)  enacted  that  the  Railway  should  commence  by 
a  junction  with  the  Croydon  and  Epsom  Railway,  and 
should  pass  through  the  various  parishes  in  the  Act 
^cified,  and  should  terminate  in  the  parish  of  Portsca, 

in 
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1849.  in-  or  near  Porlsmoulk,  and,  among  other  provisions,  that 

^^^^  the  Company  should  not  take  tolls  for  the  use  of  the 

V.  Railway,  until  the  works  required  to  be  made  should 

iLKiNsoN.  ^^^^  jj^^  completed ;  that  the  Act  also  provided  that 

the  Railway  should  be  completed  within  five  years  from 
the  passing  of  the  Act,  and  that  upon  the  expiration  of 
such  period,  the  powers  granted  to  the  Company  for 
executing  the  Railway,  or  otherwise  in  relation  thereto, 
should  cease  to  be  exercised,  except  as  to  so  much  of 
the  Railway  as  should  be  then  completed;  that  the 
Plaintiff  was  an  original  subscriber  to  the  undertaking 
for  certain  shares  therein,  and  was,  at  the  filing  of  the 
bill,  the  duly  registered  proprietor  of  seventy-one  shares, 
in  respect  of  which  he  had  paid  two  deposits  of  IL  and 
IL  lOsm  per  share,  and  two  calls  o(  IL  5s.  and  1^  105. ; 
and  that  by  means  of  the  deposits  and  calls  so  paid  by 
him  and  other  members  of  the  Company,  the  Directors 
had  already  raised  128,467/.  The  bill  also  stated  that, 
in  March  1848,  at  the  ordinary  half-yearly  meeting  of 
the  Company,  a  report  was  submitted  by  the  Directors, 
which  contained  the  following  passage:  —  *^The  Di- 
rectors, however,  hope  that  they  may  still  be  able  to 
effect  some  arrangement  under  existing  powers,  which 
will  enable  this  Company  to  commence  the  construction 
of  the  first  portion  of  the  line,  namely,  that  between 
Epsom  and  Dorkings  upon  terms  which  will  afford  the 
proprietors  a  remuneration,  not  only  for  any  furtlier 
amount  tliat  may  be  required  for  such  purpose,  but  also 
for  the  capital  which  they  have  already  expended." 
The  bill  then  set  out  a  speech  of  the  Chairman  at  that 
meeting,  in  which  he  said,  *'  that  it  was  not  likely  any 
opportunity  for  progressing  with  the  affairs  of  the  Com* 
pany  would  occur ;  and  that  two  things  suggested  them- 
selves for  adoption ;  either  to  allow  their  powers  to 
lapse,  or  to  obtain  an  Act  of  parliament  for  the  disso* 
lution  of  the  Company."    The  bill  then  set  out  a  re* 

port 
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port  submitted  to  another  meeting  of  the  Company  on        1849. 
the  27th  February  1849,  in  reference  to  the  arrange-        Coainr^ 
ment  proposed  at  the  last-mentioned  meeting,  in  the  ». 

following  terms ;  —  "  since  the  last  meeting  of  the  pro-  - 
prietbrs,  the  attention  of  the  Directors  has  been  con- 
stantly applied  to  the  subject  of  the  arrangement  con- 
templated in  the  leading  paragraph  of  their  report  made 
to  that  meeting,  whereby  the  funds  expended  on  this 
undertaking  might  be  rendered  effectual  to  some  extent 
for  the  purposes  for  which  they  were  advanced,  but 
they  regret  that  they  are  still  unable  to  announce  any 
thing  definite/'  The  bill  then  set  out  a  portion  of  the 
speech  of  the  Chairman  of  the  Company  at  the  meeting, 
wherein,  after  alluding  to  the  failure  of  various  negotia- 
tions, he  said,  *'  we  are  no  longer  in  a  condition  to  at- 
tempt that  which  we  had  contemplated ;  we  have,  there- 
fore, only  to  wait  until  the  powers  of  our  act  expirCf 
which  will  be  in  June  next.''  The  bill  proceeded  to  states 
that  it  appeared  by  the  proceedings  at  the  meetings  that 
the  Company  and  Directors  had  long  since  abandoned 
all  intention  to  make  the  railway  as  authorized  by 
their  special  Act,  viz.,  from  Epsom  to  Portsmouth ;  but 
that  they  had  under  consideration,  and  were  about  to 
carry  out,  a  plan  for  making  a  railway  from  Epsom  to 
JLeatherliead^  a  distance  of  about  four  miles  only,  and  to 
apply  the  monies  of  the  Company  to  that  purpose,  and 
that  they  had  entered  into  an  arrangement  with  the 
Londjofi  and  Brighton  Company,  for  the  works  of  such 
railway  when  made,  on  payment  of  certain  tolls.  The 
bill,  after  stating  that  the  intention  of  the  Directors,  to 
make  the  proposed  railway  from  Epsom  to  Leatherhead 
only,  became  known  to  the  Plaintiff  for  the  first  time 
within  Fourteen  days  before  the  filing  of  his  bill, — prayed 
a  declaration  that  it  was  not  within  the  powers  of  the 
Company  to  make  the  railway  to  Leatherhead  only ;  and 
Vol.  I.  K  k  an 
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no  answer  to  a  bill  for  specific  performance,  filed  by        1849. 
any  individual  landowner.     This  is  not  like  a  case  of     ^^1^"^ 
an  appropriation  of  the  capital  of  the  Company  to  pur-  v, 

poses  without  the  scope  of  the  undertaking,  as  in 
Cobnan  v.  The  Eastern  Counties  Railway  Company  {a). 
The  principles  on  which  this  Court  acts  in  reference 
to  public  companies  are  accurately  stated  in  Frewin  v. 
Lewis  {b).  Here  there  is  no  attempt  to  exceed  the 
powers  of  the  Company ;  and  the  principle  on  which 
this  injunction  is  granted  would,  in  fact,  be  equally 
applicable  if  the  Company  were  about  to  construct  all 
but  a  mile  of  the  whole  line. 

If  the  question  involved  in  this  injunction  is  tested 
by  the  balance  of  convenience  or  inconvenience,  it  is 
manifest  that  if  the  Defendants  are  restrained  from 
making  this  portion  of  the  railway,  the  injury  to  the 
Company  will  be  irreparable ;  whereas,  if  they  are  per^ 
mitted  to  go  on,  the  Plaintiff  cannot  suffer  any  injury 
by  the  construction  of  part  only  of  the  whole  line.  The 
words  of  the  special  Act  are  not  mandatory,  but  per* 
missive;  Stone y.  The  Commercial  Railway  Company.(c) 

{The  Lord  Chancellor.  It  is  a  fallacy  to  say  that 
the  Company  are  restrained  from  making  this  portion 
of  the  line.  The  Master  of  the  Rolls  steers  clear  of 
that,  by  expressly  restraining  the  Company  from  making 
a  portion  only ;  and  it  is  quite  consistent  with  thb 
injunction,  and  competent  for  the  Defendants,  to  com- 
mence this  portion  at  once,  provided  it  is  with  the  in- 
tention of  executing  the  entire  railway.] 
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1849. 


Cohen 

V, 

Wilkinson. 


The  cases  of  ne  Mayor  Sfc.  qfKing^s  La/nn  v.  Pem^ 
herion{a)y  Agar  v.'  The  Regenfs  Canal  Company {h)^ 
Ware  v.  The  Grand  Junction  Walerworks  Company  (c), 
Salmon  v.  Randall  (d),  Lord  v.  The  Governor  and  Com^ 
pany  of  Copper  Miners  (e\  were  also  referred  to  in  the 
course  of  the  foregoing  argument. 

Mr.  Bolt  and  Mr.  H.  W.  Cole,  for  the  Plaintiff,  were 
not  called  on  by  the  Lord  Chancellor. 

Tlie  Lord  Chancellor  observed  that  the  main  point 
in  the  case,  namely,  the  right  of  an  individual  member  of 
a  Company  to  restrain  that  Company  from  applying 
its  funds  to  a  purpose  different  from  that  to  which  he 
had  subscribed,  was  one  well  settled  in  this  Court; 
that  the  question  therefore  reduced  itself  to  this,  —  was 
what  the  Company  here  contemplated  doing,  the  pur- 
pose for  which  the  Plaintiff  had  subscribed ;  in  short, 
could  it  be  said  that  the  line  of  railway  proposed  to  be 
constructed  between  Epsom  and  Leatherhead,  a  distance 
of  four  miles  only,  was  equivalent  to  the  construction  o^^ 
a  railway  between  Epsom  and  Portsmouth.  His  Lord- 
ship remarked  that  a  railway  from  Epsom  to  Ports^ 
mouth  might,  in  the  estimation  of  the  Plaintiff^  have 
been  a  good  speculation,  while  the  construction  of  a 
line  for  the  four  miles  which  the  Company  proposed 
making,  might  have  been  considered  a  very  bad  spe- 
culation. Uis  Lordship  then  added,— the  injunction 
which  has  been  granted,  while  it  leaves  it  entirely 
open  to  the  Company  to  complete  the  whole  work, 
very  correctly  restrains  the  Defendants  from  applying 
the  funds  of  the  Company  to  the  construction   of  a 

portion 
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portion  only  of  that  work,  a  purpose  clearly  different        1849. 
from  that  to  which  the  Plaintiff*  has  subscribed.     It     ^^^^^"^ 
has  been  argued  that  this  injunction  is  an  interference  v. 

with  the  legal  powers  of  the  Company;  but  in  my 
opinion  it  is  exactly  the  reverse,  for  it  is  founded  upon 
a  legal  right,  which  Courts  of  law  have  frequently 
recognised  as  existing  between  the  public  and  a  Com- 
pany. In  the  present  case,  the  obligation  which  the 
Company  has  incurred  is  sought  to  be  enforced  at  the  in- 
stance of  the  shareholder,  who  is  also  entitled  to  have  the 
contract,  to  which  he  has  subscribed,  strictly  performed. 
Every  case  which  has  been  referred  to  distinctly  esta- 
blishes the  doctrine  for  which  the  Plaintiff*  contends. — 
His  Lordship  concluded  by  observing,  that  the  only 
part  of  the  case  about  which  he  entertained  any  doubt 
was  the  allegation  at  the  bar,  though  nowhere  ap- 
parent in  the  bill,  that  the  Plaintiff*  had  been  aware 
of,  and  had  acquiesced  in,  the  substituted  undertaking. 

The  Plaintiff^s  counsel  then  stated  that  this  was  the 
first  time  that  such  an  allegation  had  been  made,  and 
that  it  was  entirely  unfounded. 

The  Lord  Chancellor  thereupon  ordered  the  appeal 
motion  to  be  dismissed  with  costs. 


Kk  8 


cel^scexy: 


^     KK. 


^    11 


•«h     • 


CASES  IN  CHANCERY.  *89 

E.  Pratt 9  secured  on  the  reversiortary  interest  This  1849. 
indenture  contained  a  power  of  sale  by  E>  Pratt,  her  ^j^re 
executors,  administrators,  or  assigns  on  the  annuity  Blotb's 
being  in  arrear  for  forty  days.  W.  M.  Bloye  died  on 
the  4th  June  1840,  and  by  his  will,  of  which  his  widow 
A.  S.  Bloye  and  another  party  were  executors  and 
trustees,  after  bequeathing  a  legacy  of  200/.  to  his  wife, 
gave  the  residue  of  his  property,  in  trust,  for  the  benefit 
of  his  children.  The  annuitant,  JS.  Pratt,  died  on  the 
15th  January  1841 ;  and  the  annuity  having  subse- 
quently fallen  into  arrear,  her  administratrix,  acting 
under  the  power  contained  in  the  indenture,  put  up  the 
reversionary  interest  for  sale  on  the  19th  September  1846, 
and  the  same  was  then  bought  by  'Robert  Barker  for 
900/.  In  order  to  obviate  difficulties  in  reference  to 
the  disposal  of  the  purchase  money,  it  had  been  found 
desirable,  previously  to  the  sale,  to  obtain  the  concur- 
rence of  A.  S.  Hillman,  formerly  A.  S.  Blat/e,  and  a 
formal  consent  in  writing  had  accordingly,  on  the  17th 
September  1846,  been  procured  from  her  by  Messrs. 
O.  &  H.,  the  solicitors  who  were  conducting  the  sale 
on  behalf  of  the  representative  of  the  annuitant.  This 
consent,  addressed  to  the  auctioneer  and  signed  by 
A.  S.  HiUmanj  was  added  to  the  conditions  of  sale, 
and  was  expressed  in  the  following  terms :  —  ^^  I  do 
hereby,  as  executrix  of  the  will  of  my  late  husband, 
William  Mitchell  Bloye  deceased,  authorise  you  to  sell 
the  reversionary  interest,  referred  to  in  this  particular 
for  not  less  than  900/. ;  and  when  sold,  I  do  hereby 
agree,  out  of  the  purchase  money  and  in  consider- 
ation of  the  vendor  Georgiana  Woodman,  administra- 
trix of  Elizabeth  Pratt  deceased  the  annuitant,  con- 
senting to  the  sale  thereof  at  the  said  sum  of  900/.^  to 
redeem  the  annuity  above  referred  to,  upon  the  under- 
standing that  the  balance  of  the  purchase  money  of  the 
above-mentioned  property,  after  payment  of  your  and 
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Affidavits  were  filed  on  both  sides,  the  Petitioners        1849. 
endeavouring  to  shew,  not  only  that  an  adequate  con-     ^"T^^^^^^j 
sideration  had  been  paid  for  the  purchase,  but  also  that      Bloyb's 
A.  S.  Hillman  had  been  a  party  to  the  transaction  after 
a  full  explanation  had  been  given  to  her  of  the  matter. 

Mr.  Bethell  and  Mr.  Rogers  for  A.  &  Hillman  and 
the  children. 

Mr.  Stuart  and  Mr.  Lovell  in  support  of  the  order  of 
the  Vice-Chancellor. 

Mr.  Martindale  for  the  Trustees* 


The  Lord  Chancellor.  Xov.  id. 

I  have  now  carefully  read  through  the  affidavits  and 
documents  which  have  been  brought  under  my  con- 
sideration in  this  case,  and  it  has  only  confirmed  the 
impression  I  had  upon  the  hearing;  for  although  there 
was  no  great  difficulty  in  ascertaining  exactly  how  the 
matter  stood  upon  the  evidence,  yet  I  did  not  think  it 
safe  to  deal  with  it  without  a  private  examination  of  the 
evidence  on  which  the  question  turns. 

Now  the  Vice-Chancellor  seems  to  have  assumed,  as 
far  as  I  am  enabled  to  learn  what  passed  before  him, 
that  this  question  turned  on  its  being  a  purchase  of  a 
reversionary  interest,  and  therefore  he  proceeded  to  in- 
quire into  the  price  given.  But  the  view  which  I  take 
of  this  case  makes  it  quite  immaterial  to  consider  that 
point;  at  the  same  time  I  cannot  but  observe  that  if 
the  rule  be,  that  a  person  purchasing  a  reversionary  in- 
terest is  bound  to  shew  he  gave  a  fair  price  for  it,  the 
purchaser  has,  in  the  present  instance,  entirely  failed  in 

proving 
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1849.  proving  that  proposition.  I  do  not,  however,  deal  with 
that  question  at  all,  and  it  is  unnecessary  I  should ;  for, 
although  I  am  dealing  with  the  case  of  the  purchase  of 
a  reversionary  interest,  yet  if  it  had  been  an  interest  in 
possession,  the  conclusion  to  which  I  have  come  would 
have  been  precisely  the  same. 

Now  the  facts,  except  on  one  or  two  points  where 
there  is  a  degree  of  contradiction  or  obscurity  remain- 
ing on  the  evidence,  are  very  short  and  simple.  A 
person  being  entitled  to  an  interest  in  certain  property, 
(in  fact  it  was  a  reversionary  intereH),  grants  an  annuity, 
with  a  power  of  sale  for  the  purpose  of  answering  any 
arrears  which  might  arise  in  the  payment  of  the  an- 
nuity; that  party  dies,  and  his  interest  is  represented 
by  a  person  who  administered  to  his  property.  Of 
course  the  power  of  sale,  being  only  for  the  purpose  of 
paying  what  might  be  due  on  the  annuity,  if  there  was 
a  surplus  arbing  from  the  sale,  it  would  belong  to  the 
grantor.  The  annuity  being  not  a  mortgage,  but  an 
incumbrance,  the  property  was  liable,  in  the  first  in- 
stance, to  pay  the  charge,  and,  subject  to  such  pay- 
ment, the  surplus  belonged  to  the  original  owner. 

Now  it  is  quite  clear  that,  in  the  first  instance,  the  in- 
tention was  to  sell  under  the  power,  because  there  vi^as 
the  power  to  sell,  and  the  particulars  and  conditions 
of  sale,  as  they  were  printed,  shew,  on  the  face  of  them, 
that  it  was  a  sale  intended  to  be  carried  into  effect 
by  virtue  of  that  power.  There  is  no  question  made, 
nor  can  there  be  any  doubt  upon  the  evidence,  that 
Messrs.  O.  &  H.  were  the  solicitors  and  agents  for 
the  purpose  of  effecting  this  sale  on  behalf  of  the  an- 
nuitant, or  the  party  who  represented  the  annuitant. 
Before,  however,  the  sale  actually  took  place  it  oc- 
curred, and  very  naturally  occurred,  that  if  the  per- 
sonal 
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sonal  representative  of  the  grantor  was  to  concur  in  1'849. 
the  sale,  it  would  probably  very  much  facilitate  the  ^•^'"v^^ 
sale;  and  accordingly,  on  the  17th  September ^  a  written  Blotb's 
memorandum  was  added  to  the  conditions  of  sale,  by  Trust. 
which  the  personal  representative,  at  least  the  person 
entitled  to  be  personal  representative  and  who  after- 
wards became  so,  (there  described  as  the  personal 
representative),  agrees  to  join  in  the  sale.  That  memo- 
randum is  very  important,  and  therefore  I  will  read 
the  terms,  which  I  think  material  for  the  consideration 
of  the  present  case.  (His  Lordship  here  read  the  memo- 
randum, as  above  set  out.)  This  memorandum  was 
procured  from  Mrs.  Hillman  by  Messrs.  O.  &  f/.,  they 
being  about  to  sell,  and  thinking  it  convenient,  (about 
which  no  complaint  can  be  made),  that  the  owner  of 
the  fund  subject  to  the  charge,  should  join  in  the  sale 
along  with  the  incumbrancer  who  had  the  power  to 
sell.  Having  got  this  memorandum,  but  Mrs.  Hillman 
not  being  at  that  time  the  personal  representative,  they 
afterwards  took  steps  for  the  purpose  of  investing  her 
with  the  character  which  she  had  assumed  in  autho- 
rising the  sale.  Now  the  sale  which  took  place  under 
the  printed  particulars,  with  the  addition  of  the  au- 
thority or  agreement,  was  a  sale  of  the  whole  interest, 
a  sale  of  the  property  discharged,  in  fact,  from  the  in- 
cumbrance. The  grantor  and  grantee,  or  those  who 
represented  them,  had  agreed  amongst  themselves  in 
what  manner  and  proportions  the  fund  was  to  be  di- 
vided for  the  purpose  of  paying  off  the  incumbrance; 
but  as  between  the  vendor  and  the  purchaser,  it  was  a 
sale  of  the  two  interests  by  a  joint  authority  given  to 
the  auctioneer  through  the  intervention  of  Messrs.  O. 
&H. 

It  is  impossible,  after  the  facts  are  thus  ascertained, 
to  say  that  Messrs.  O.  &  H.  were  not  agents  for  the 

sale: 
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1849.  sale :  they  were  the  agents  for  the  sale,  and  the  sale 
^^y^^-^  ^'as  wilh  (he  joint  authority  of  the  two  parties.  J^ow 
Blote*8  it  is  not  contended,  nor  can  it  for  a  moment  be  con- 
tended, that  they,  being  agents  for  the  sale,  could  be- 
come purchasers,  at  least  not  without  full  explanation 
to  the  parties  interested,  and  putting  them  in  full  pos- 
session of  the  facts,  and  a  knowledge  that  they  (the  soli- 
citors) were  to  become  purchasers  for  themselves.  I  do 
not  say  to  what  extent  parties  so  circumstanced,  may 
or  may  not  be  permitted  to  deal  with  property  where 
they  know  all  the  facts ;  but  beyond  all  question,  their 
agents  and  solicitors  cannot  surreptitiously,  by  which  I 
mean  without  the  knowledge  of  their  principals,  become 
purchasers ;  Woodhause  v.  Meredith,  {a) 

Then  comes  another  question,  which,  looking  at  the 
case  in  a  different  point  of  view.  Mould  make  it  perfectly 
immaterial  whether  the  conclusion  to  which  I  have  thus 
come  is  correct  or  not.  Supposing  it  to  be  a  sale 
merely  by  the  annuitant,  nobody  can  dispute  that  the 
annuitant  proceeded  under  the  power  of  sale;  but  a 
party  who  proceeds  under  a  power  of  sale  is  a  trustee 
for  that  sale.  He  is  not  selling  for  himself,  but  for 
those  to  whom  the  property  belongs ;  he  is  selling,  it  is 
true,  under  a  power  which  enables  him  to  pay  himself 
in  the  first  instance,  but  he  is  a  trustee  for  the  surplus, 
and  bound  to  account  for  it.  Then,  if  Messrs.  O.  & 
H.  were  acting  for  the  annuitant,  the  annuitant  being  a 
trustee  for  the  sale,  and  not  being  able  to  purchase  for 
himself,  am  I  to  hold  that  his  attorney  or  agent  can  do 
it?  If  the  principal  is  incapacitated,  can  the  agent  do 
that  which  the  principal  could  not  ?  The  question 
arose,  (though  I  am  not  aware  that  it  was  the  subject 
of  decision),  and  was  matter  of  observation  by  Lord 

Eldon 
(a)  IJ.J^W.  20h 
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Eldon  in  the  case  of  D<rwnes  v.  Grazebrooh  (a)    There        1849, 

Lord  Eldon  laid  it  down,  not  as  a  new  proposition^  but  j^^^ 

as  a  necessary  result  of  the  doctrine  of  the  Court,  that       Bloyk's 

Trust 
an  incumbrancer  with  a  power  of  sale  was  in  the  first 

instance  a  trustee  for  sale,  and,  being  such,  was  af- 
fected with  all  the  disability  of  purchasing  which  any 
other  trustee  would  be.  That  was  the  case  there,  and 
the  only  point  calling  for  decision;  but  Lord  Eldon 
alludes  to  the  fact  of  the  attorney  purchasing,  and 
asks  the  question  (in  a  way  in  which  those  who  are 
familiar  with  Lord  Eldon^a  mode  of  putting  a  ques- 
tion may  know  what  answer  he  would  have  given, 
if  he  had  been  called  on  to  answer  it)  whether  the  at- 
torney could  do  that  which  the  principal  could  not ; 
whether,  if  a  party  is  incapacitated  from  purchasing,  he 
can  employ  an  agent  to  do  that  which  he  could  not  do 
himself;  and  whether  that  agent  had  a  power  to  pur- 
chase which  his  principal  had  not; — it  would  be  the 
most  absurd  distinction  in  the  world.  The  reason  why 
a  trustee  is  not  permitted  to  purchase  is,  because  the 
Court  will  not  permit  a  man  to  have  an  interest  ad- 
verse and  inconsistent  with  the  duty  which  he  owes  to 
another ;  and  as  a  trustee  for  sale  is  bound  to  get  the 
best  price  for  property  to  be  sold  that  he  can,  the  Court 
will  not  permit  him  to  have  an  interest  of  his  own  ad- 
verse to  the  discharge  of  his  duty  to  his  principal.  If  he 
is  the  purchaser  he  is  interested  in  getting  the  property 
at  the  lowest  price  he  can ;  but  if  he  is  acting  bonajide 
for  the  owner  of  the  property  his  duty  is  to  sell  at  the 
best  price  he  can  obtain ;  and  the  Court  will  not  permit  a 
party  to  place  himself  in  a  situation  in  which  his  interest 
conflicts  with  his  duty ;  for,  taking  mankind  at  large,  it 
is  not  very  safe  to  allow  a  man  to  put  his  private  in- 
terest in  conflict  with  the  duty  which  he  owes  to  another. 

This, 

(a)  3  Mer.  200. 
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1849.  This,  then,  is  the  rule.  Now  practically,  the  agent  is  the 
^-^^^^^  party  who  is  to  conduct  the  sale,  for  in  ninety-nine  cases 
Blotb's  out  of  a  hundred,  the  principal  takes  no  part  in  it ;  he 
directs  the  sale  of  the  property,  but  the  solicitor,  the 
auctioneer,  or  the  agent,  is  the  party  who  is  to  conduct 
it,  and  on  whose  exertions  the  result  of  the  sale  de- 
pends ;  and,  therefore,  to  say  that  the  principal  is  in- 
capacitated but  that  the  agent  is  not,  would  be  an 
absurd  distinction,  the  reason  remaining  the  same,  and 
being  as  applicable  to  one  as  to  the  other.  I  am  of 
opinion  it  is  clearly  made  out  that  the  sale  was  on 
behalf  of  Mrs.  Hillman,  who  was  one  of  the  vendors. 
But  if  that  were  not  so,  there  is  no  question  that  the 
sale  was  on  behalf  and  by  direction  of  the  annuitant ; 
that  Messrs.  O.  &  H,  were  the  solicitors  and  agents 
for  that  annuitant,  and,  as  such,  became  ultimately  the 
purchasers.  The  original  purchaser  objected  to  the 
title,  and  was  desirous  to  he  released  from  his  bargain. 

[His  Lordship  here  commented  on  the  circumstances 
under  which  Messrs.  O.  &  H.  determined  to  become 
the  purchasers  of  the  property ;  but  stated  that  these 
circumstances  were  not  material  to  the  merits  of  the 
case.  His  Lordship  then  examined,  at  some  length, 
the  evidence  relating  to  Mrs.  HiUmarCs  concurrence  in 
the  sale,  and  to  Messrs.  O.  &  H.  having  previously  com- 
municated to  her  all  the  particulars  of  the  transaction ; 
but  considered  that  it  did  not  establish  the  representa- 
tions made  by  Messrs.  O.  &  H.  His  Lordship,  at  the 
close  of  his  observations,  adverted  to  the  circumstance, 
that  the  deed  conveying  the  property  to  W>  L.  in  no 
way  recited  the  facts  as  they  really  existed ; — and  then 
proceeded  as  follows.] 

I  think  I  have  now  stated  quite  enough  (and  I  am 
unwilling  to  say  more  than  is  necessary  for  the  pur- 
pose 
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pose  of  disposing  of  the  case),  when  I  have  shewn  1849. 
that,  according  to  my  view,  Messrs.  O.  &  H.  were  not  ^^'7'^^^^ 
in  a  situation  to  be  purchasers,  without  fully  communi-  Bloye's 
eating  to  the  party  all  the  circumstances  of  the  sale, 
and  the  value  of  the  property.  The  title  of  Messrs. 
O.  &  Hn  is  that  of  purchasers,  though  they  were  agents 
for  the  sale.  I  have  already  stated  the  reasons  for 
which  I  disregard  the  statement  made  by  them  of 
Mrs.  HiUman  having  been  a  party  to  the  transaction 
after  full  explanation,  and  of  having  agreed  to  deal 
with  them  as  purchasers ;  and  in  fact,  when  I  look  at 
the  deed  which  they  prepared,  and  which  they  ten- 
dered to  her  for  execution,  it  negatives  the  transaction 
altogether.  If  the  transaction  was  as  they  represent  it, 
there  was  no  objection  to  Mrs.  HiUman  knowing  they 
were  to  be  the  purchasers ;  and  if  they  had  prepared  a 
deed  reciting  the  real  facts^  and  had  secured  her  con- 
currence, whatever  title  they  might  thus  have  obtained^ 
their  case  would  have  been  free  from  the  imputation  of 
suppression.  Instead,  however,  of  doing  this,  they  put 
on  the  face  of  the  deed  a  transaction  totally  inconsistent 
with  the  facts.  They  represent  another  party  as  the 
purchaser  for  his  own  benefit,  and  carefully  suppress 
all  allusion  to  themselves  as  being  interested  in  the  pur- 
chase. When  I  look,  therefore,  to  the  deed,  and  to 
the  evidence  in  the  case,  I  consider  the  statement  of 
approbation  and  concurrence  on  behalf  of  Mrs.  HiU" 
man  as  being  entirely  contrary  to  the  fact. 

We  have  thus  the  direct  case  of  agents  for  a  sale, 
solicitors  employed  for  the  purpose  of  sale,  surrep- 
titiously, clandestinely,  and  by  concealment  and  misre- 
presentation of  the  facts,  endeavouring  to  become 
purchasers  for  themselves,  and  obtaining  a  conveyance 
to  an  assignee  for  themselves,  that  assignee  being  osten- 
sibly and  apparently  represented  as  the  real  purchaser. 

It 
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1849.  It  is  only  necessary  to  state  the  proposition,  to  shew 
^j^re"^  ^^^^  ^^^^  ^  transactioQ  cannot,  for  a  moment,  be  sus- 
Blotb's  tained  in  a  court  of  equity ;  and  if  I  had  been  able  to 
collect  these  facts  with  that  degree  of  certainty  with 
which  it  is  the  duty  of  the  Court  to  ascertain  them, 
before  it  disposes  of  property,  and  more  especially 
where  it  has  to  make  a  decision  which  cannot  but  affect 
the  conduct  and  character  of  those  interested  in  it, 
many  hours  of  the  discussion  might  have  been  saved. 
I  consider  the  case,  therefore,  is  entirely  made  out  as 
against  these  proposed  purchasers,  and  I  am  bound  to 
make  such  an  order  as  I  should  have  made,  if  there  had 
been  a  bill  filed  to  set  aside  the  deed. 

I  am,  however,  under  some  difficulty,  not  as  to  the 
result  of  the  question,  but  as  to  the  mode  in  which  I 
am  to  carry  my  decision  into  effect.  I  have  nothing 
else  in  Court  but  this  petition.  The  parties  have,  from 
a  laudable  motive  of  saving  expense,  agreed  that  this 
matter  should  be  discussed  and  decided  on  Messrs. 
O.  &  JEf.'s  petition  asking  for  the  money.  So  far  it  is 
easy  enough  to  deal  with  it  The  Petitioners  have 
not  made  out  their  case  for  the  money,  and  there- 
fore it  must  come  back  into  Court ;  but  that  is  not  all 
which  Mrs.  Hillman  is  entitled  to ;  she  is  not  only  en- 
titled to  have  the  money  brought  into  Court,  and  then  to 
apply  again,  but  there  must  be  something  on  the  records 
of  the  Court,  to  shew  that  the  Court  has,  with  the  con- 
currence of  both  parties,  adjudicated  on  the  matter  of 
right  I  think  that  the  consent  given  includes  in  it 
the  consent  that  the  Court  should  make  an  order  to 
meet  this  object ;  and  I  therefore  propose,  in  ordering 
the  money  back,  to  recite  the  grounds  of  my  decision,  and 
to  declare  that  the  deed,  under  which  Messrs.  O.  &  /i. 
claim,  is  a  deed  which  the  Court  cannot  act  upon,  and 
which  ought  to  be  set  aside  as  between  Mrs.  Hillman 

and 
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and  themselves.  That  would  be  the  declaration  which  1849. 
the  Court  might  make  if  a  bill  had  been  filed  for  that  j^^!^ 
purpose;  and  it  is  necessary  that  the  record  here  Blote's 
should  contain  such  a  declaration  in  order  to  clear  Mrs. 
HiUmarCs  title  of  any  question  being  hereafter  raised 
on  behalf  of  Messrs.  O.  &  H.  If  any  question  were 
now  raised,  it  would  perhaps  be  quite  competent  for 
the  Court,  in  ordering  the  money  back  again,  to  pro* 
vide  for  it;  but  I  do  not  mean  to  leave  the  matter 
in  that  form,  because  the  parties  have  agreed,  without 
a  bill,  to  deal  with  it  as  if  there  had  been  a  regular 
proceeding.  I  think,  therefore,  that  prefacing  the  order 
with  a  declaration,  shewing  the  grounds  on  which  the 
money  is  ordered  back,  the  decision  to  which  I  have 
come,  and  the  relative  situation  of  the  parties,  will  do 
justice  between  the  parties.  This  will  leave  it  quite 
open  for  Messrs.  O.  &  H.  to  make  such  case  as  they  may 
be  able,  with  regard  to  the  mode  in  which  they  have 
dealt  with  the  incumbrance,  on  the  supposition  that  they 
had  become  the  purchasers.  That  is  a  different  matter, 
and  raises  a  question  that  may  be  discussed  between 
them  and  Mrs.  Hillman  when  she  applies  for  the  fund, 
or  when  they  apply  for  it  on  a  different  title  and  in  a 
more  litigated  form.  That  case  will  be  left  entirely 
open,  the  money  being  brought  into  Court,  and  there 
being  liberty,  of  course,  to  them  to  make  such  appli- 
cation as  they  may  be  advised. 

Now,  I  must  say  a  few  words  as  to  the  proceedings 
under  this  Act  of  parliament  I  know  that  some  parties, 
who  are  not  very  ready  to  adopt  rules,  however  clear 
they  may  be,  have  much  complained  of  the  Act,  as  de- 
stroying the  jurisdiction  of  the  Court,  and  giving  the 
Court  the  power  of  doing  that,  without  an  investigation 
of  the  merits,  which  could  not  have  been  done  if  such 
an  Act  had  not  passed.     There  cannot  be  a  greater 

Vol.  I.  L 1  mistake 
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A  lengthened  conversation  then  took  place  between 
the  Lord  Chancellor  and  Mr.  Bethell  (on  behalf  of 
Mrs.  Hillman)  relative  to  the  terms  of  the  proposed 
order  upon  the  subject  of  setting  aside  the  deed,  and  as 
to  the  payment  of  interest  by  Messrs.  O.  &  H,j  on  the 
money,  while  in  their  hands,  under  the  order  of  the 
Vice-Chancellor.  Mr*  Stuartf  on  behalf  of  Messrs. 
O.  &  H.f  declined  to  take  any  part  in  the  matter,  as  he 
objected  to  the  proposed  order  in  toto* 

L  1  2  Considerable 
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have  to  do  in  this  case,  because  the  parties  have,  by  1849. 
consent,  agreed  to  give  the  Court  jurisdiction ;  but  I  ^^^^^ 
doubt  whether,  on  matters  of  contest,  where  questions  Blotv's 
of  this  sort  are  raised,  it  would  be  safe  to  come  before 
the  Court,  and  ask  it  to  adjudicate  on  such  an  imper- 
fect state  of  circumstances,  as  generally  arises  from 
matters  dependent  on  affidavits.  On  petition,  the  Court 
has  the  evidence  of  the  parties  themselves,  speaking  for 
themselves,  and  perhaps  there  is  no  great  harm  in  that, 
where  the  parties,  on  each  side,  tell  their  own  story, 
the  Court  not  being  bound  to  believe  either,  and  it 
being  generally  possible  to  come  to  some  satisfactory 
conclusion ;  but  the  great  objection  is,  that,  on  a  peti- 
tion, there  is  no  means  of  compelling  other  witnesses 
to  speak  to  the  facts  within  their  knowledge.  [His 
Lordship  here  adverted  to  the  evidence  in  the  case 
before  him,  and  added]  —  I  do  not,  however,  think,  on 
the  facts  which  I  have  before  me,  and  which  cannot  be 
disputed,  because  they  come  from  the  mouths  of  the 
parties  themselves,  that  there  can  be  any  great  proba- 
bility of  further  evidence  being  obtained  to  amend  the 
case  of  the  Petitioners.  I  therefore  do  not  feel  any 
anxiety  of  a  miscarriage,  in  consequence  of  the  course 
which  the  parties  themselves  have  adopted,  in  asking 
for  my  judgment  on  this  matter  as  it  now  stands. 
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1849.  Considerable  discussion  also  arose  as  to  the  extent 

^"^^^^     to  which  the  parties  had  intended  it  should  be  consi- 

Bloye's      dered  that  there  was  before  the  Court  a  petition  by 

»u8T.       ^^^  HiUman  and  her  children.     The  Lord  Chancellor 

having  suggested  a  doubt  whether  the  purchase  deed 

could  have  been  set  aside  on  petition  ; 

Mr.  Bethell  submitted  that,  according  to  the  language 
of  the  Act  every  thing  necessary  to  be  done  in  order  to 
determine  the  ownership  of  the  fund  in  Court,  might 
be  done  on  petition.  He  submitted  also  that  it  was 
most  desirable  to  establish  this  as  the  true  exposition  of 
the  Statute. 

The  Lord  Chancellor.  In  the  great  majority  of 
cases  no  doubt  this  would  be  so ;  but  there  are  cases 
involving  important  questions  on  matters  of  doubtful 
evidence,  in  which  it  might  be  very  inconvenient. 

Mr.  BetheU.  That  is  very  true;  bu£  then  a  reference 
may  be  directed  to  the  Master  in  cases  where  evidence 
can  be  obtained. 

The  Lord  Chancellor.  As  to  actually  setting 
aside  the  deed  of  purchase  in  the  case  before  me^  I 
think,  if  there '  had  been  a  regular  petition,  I  should 
have  found  great  difficulty  in  doing  that.  Not  acting 
upon  the  deed,  or  refusing  to  act  upon  it,  is  quite  another 
thing.  I  da  not  apprehend  that  the  petition  would  have 
gone  further  than  to  have  asked  for  the  money,  and  that 
would  involve  the  title  under  the  deed. 

[Some  further  discussion  then  took  place  relative  to 
the  terms  and  meaning  of  the  consent  given  before  the 
Vice-Chancellor.  It  was  finally  admitted,  on  both  sides, 
that  it  was  intended  to  consider  the  petition,  supposed 

to 
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to  be  presented  by  Mrs.  HiUman  and  her  children^  as        1849. 
one  asking  for  the  fund  in  question.]  ,  ^^7^"^ 


The  Lord  Chancellor  then  observed, — That  opens 
this  further  diflSculty :  if  there  had  really  been  two  such 
petitions  as  are  supposed^  the  Court  must,  on  those  two 
petitions,  have  decided  how  much  the  Petitioners,  Messrs. 
O.  &  H.,  were  entitled  to  receive,  but  I  shall  be  now 
making  a  final  order  on  those  two  petitions,  and  not  dis- 
posing of  that  point.  The  right  course,  however,  appears 
to  me  to  be*this; — I  am  now  rehearing  the  Vice-Chan- 
cellor's order,  which  I  set  aside,  declaring  that  Messrs. 
O.  &  H.  are  not  entitled  to  the  payment  of  the  money 
on  the  deed,  and  refer  it  back  to  the  Vice-Chancellor 
to  rehear  the  other  part  of  the  case.  He,  being  of 
opinion  that  Messrs.  O.  &  H.  were  entitled,  has  ordered 
them  to  have  the  money,  and  has  therefore  not  con- 
sidered what  they  would  be  entitled  to,  if  they  could 
not  make  out  their  title  to  the  fund.  If  the  Vice- 
Chancellor  bad  said  that  Messrs.  O.  &  H.  were  not 
entitled,  and  that  they  could  not  stand  on  the  deed, 
they  would  have  said,  that  still  they  were  entitled 
to  something,  having  paid  money  in  discharge  of  the 
incumbrance,  and  that  the  account  ought  to  be  settled 
on  that  footing.  The  Vice-Chancellor,  however,  had  no 
opportunity  of  considering  the  case  in  that  view,  though 
the  point  was  open  on  the  application  before  him,  and 
it  therefore  ought  to  be  decided  on  the  present  pro- 
ceeding. Each  party  asking  for  the  money,  the  Court 
may  decide  whether  either  is  entitled  to  the  whole,  or 
if  not,  in  what  shares  it  should  be  divided.  With  re- 
gard to  the  interest,  instead  of  reserving  that  question, 
the  order  will  be  made  without  prejudice. 

Mr.  BetheU*     There  is  one  other  consideration  as  to 
the  operation  of  the  Act.     When  the  Trustees  paid  this 

L  1  3  money 
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1849.        money  into  Court,  they  deducted  out  of  the  trust  fund 
^*^r^'^""^^     82/.  for  costs,  and  there  is  no  possibility  of  having  that 
Bloyb'8       deduction  in  any  manner  made  the  subject  of  enquiry. 

The  Lord  Chancellor.     None  except  by  a  bill. 

Mr.  BetheU.     There  seems  to  be  a  deficiency  in  the 
Act  in  that  respect. 


Trust. 


^Order.  Whereas  James  HUlman  and  Ann  Susanna  his  wife,  and  Henry 

WilHam  Perkins  and  Ann  Susanna  his  wife,  Henry  Sims  and  Sarah 
his  wife,  Charlotte  Bloye  and  Hannah  Martha  Bhye,  infants  by  the 
said  Henry  Sims  their  next  friend,  did,  on  the  14th  day  of  March 
184-9,  prefer  their  petition  of  appeal  unto  the  Right  Honorable  the 
Lord  High  Chancellor  of  Great  Britain,  setting  forth  as  therein  set 
forth,  and  appealing  from  an  order  made  in  this  matter  by  his  Honor 
the  Vice- Chancellor  o^  England,  dated  the  2nd  day  of  Afarc/i  1849, 
made  on  the  petition  of  W,  L,  and  0.  &  //.,  whereby,  after  stating 
that  the  petitioners  by  their  counsel  submitted  to  be  bound  by  the 
order  made  on  the  said  petition,  in  the  same  way  as  if  a  cross- 
petition  had  been  presented  by  James  HiUman  and  wife,  and  others  ; 
It  was  ordered  that  it  should  be  referred  to  the  Taxing  Master  of 
this  Court  in  rotation   to   tax   the  costs  of  James  Trundle  and 
Machin  Lake,  the  surviving  trustees  and  executors  of  the  above- 
named  Francis  Bloye,  deceased,  of  and  occasioned  by  that  application 
and  consequent  thereon  ;  and  that  out  of  the  sum  of  1770/.  Is,  9d,^ 
cash  in  the  bank  placed  to  the  credit  of  an  account  entitled,  *'  In  the 
matter  of  the  trusts  of  Bloye^s  estate,  the  share  of  William  Mitchell 
Bloye^  It  was  ordered  that  the  said  costs,  when  taxed,  should  be  paid 
to  Mr.  Frederick  Harrison,  the  solicitor  of  the  said  James  Trundle  and 
Macliin  Lake :  And  it  was  ordered  that  the  residue  of  the  said  sum 
of  1770/.  Is.  9d,  should  be  paid  to  the  petitioner  D,  H,,  so  far  as 
the  same  directed  such  payment  to  the  said  D,  H,  as  aforesaid,  and 
praying  that  the  same  order  might  in  such  respect  be  reversed  or 
altered  according  to  the  rights  of  the  petitioners ;  and  that  his 
Lordship  would  be  pleased  to  rehear  the  said  petition  accordingly  : 
Whereupon  all  parties  concerned  were  ordered  to  attend  his  Lord- 
ship on  the  matter  of  the  said  petition,  and  counsel  for  the  petitioners 
James  HiUman  and  Ann  Susanna  his  wife,  Henry  William  Perkins 
and  Ann  Susanna  his  wife,  Henry  Sims  and  Sarah  his  wife,  Charlotte 
Bloye  and  Hannah  Martha  Bloye,  and  for  the  said  W,  L,  and  O.  & 
H,  and  for  the  said  James  Trundle  and  Machin  Lake,  this  day 

attending 


Trust. 
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attending  accordingly:    Upon  hearing  the  said  petition,  the  said         1849. 
order  dated  the  2nd  day  of  March  1849,  and  the  affidavits  and      ^*^*/^fc^ 
exhibits  in  the  said  order  mentioned,  read,  and  what  was  alleged  by  In  re 

the  counsel  for  the  petitioners,  and  for  the  said  W.  L,  and  0.  &  H,^         np?J^* 
and  for  the  said  Jamet  Trundle  and  Mackin  LakCy  His  Lordship 
doth  order,  that  the  order  made  in  this  matter  by  his  Honor  the 
Vice-Chancellor  of  England,  dated  the  2nd  day  of  March  1849, 
be  reversed,  and  the  petition  of  W,  L,  and  O.  &  ^.  be  dismissed 
with  costs.     And  it  is  ordered  that  it  be  referred  to  the  Taxing 
Master  of  this  Court  in  rotation,  to  tax  the  appellants  Jamet  HUU 
man  and  Ann  Susanna  his  wife,  Henry  WilBam  Perkim  and  Anm 
Susanna  his  wife  (late  Ann  Susanna  Bloye,  spinster),  Henry  Sims  and 
Sarah  his  wife,  Charlotte  Bloye^  and  Hannah  Martha  Bloye,  their 
costs  of  the  said  petition  and  relating  thereto.     And  it  is  ordered 
that  the  said  W,  L,  and  O.  &  H.  do  pay  to  the  said  appellants 
their  said  costs  when  so  taxed.    And  his  Lordship,  considering  that 
the  deed  dated  the  27th  day  of  November  1846,  in  the  said  petition 
mentioned,  is  invalid  as  between  the  said  appellants,  James  HUlman 
and  Ann  Susanna  his  wife,  and  the  said  W.  L.  and  0.  &  U.  as  an 
assignment  by  the  said  appellants,  James  HiUman  and  Ann  Susanna 
his  wife,  of  the  reversionary  interest  thereby  purported  to  be  as- 
signed to  the  petitioner  W,  L.,  It  is  ordered  that  the  said  O.  &  H. 
do  repay,  on  or  before  the  19th  day  of  December  next,  the  sum 
t>f  1757/.  I6s.  Bd,  (being  the  amount  received  out  of  Court  under 
the  said  order  hereby  reversed),  into  the  Bank  with  the  privity  of 
the  Accountant- General  of  this  Court,  to  the  account  entitled  "  In 
the  matter  of  the  trusts  of  Bloye's  estate,  the  share  of  William 
Mitchell  Bloye^  subject  to  the  further  order  of  this  Court;  and  the 
money  when  paid  is  not  to  be  paid  out  without  notice  to  the  said 
O,  &  H  ;    and  this  order  is  to  be  without  prejudice  to   any 
question  as  to  any  liability  of  the  said  0.  &  H,  to]  pay  interest  on 
the  said  sum  hereby  ordered  to  be  repaid  by  them  during  the  time 
the  same  has  been  and  may  be  in  their  hands.    And  it  is  ordered 
that   the   appellants,  James  HiUman  and   Ann  Susanna  his  wife, 
Henry  WiUiam  Perkins  and  Ann  Susanna  his  wife,  Henry  Sinu  and 
Sarah  his  wife,  Charlotte  Bloye,  and  Hannah  Martha  Bloye,  and  also 
the  said  O.  &  H,  be  at  liberty  to  make  respectively  such  appli- 
cation to  the  Court  in  the  premises  as  they  may  be  advised. 


LI  4 
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1849. 


Nov.  21. 22.'  ONSLOW  V.  WALLIS. 

A  trustee  HPHIS  was  an  appeal  by  the  Defendant  against  a  de-> 

hdiTfieehold  ^^^®  pronounced  by  the  Vice-Chancellor  of  Eng- 

premises  in  landy  on  the  16th  Jantuuy  1849,  directing  a  conveyance 

her  heirs  and*  of  certain  trust  premises  to  the  Plaintiffs  in  the  terms 

asagns  for  her  played  by  their  bill.     The  following  are  the  facts  out  of 

and  their  own  ^    ^      ^  . 

use  and  be-      which  the  question  between  the  parties  arose. 

nefit.    L.  SL, 

by  her  will» 

derised  these        By  indentures  of  lease  and  release,  dated  the  28th 

aronlg^thers,  ^^^  ^^^^  ^^y  ^^^7,  the  release  being  made  between 
to  trustees,  in  Andrew  Lovering  Sarel  of  the  first  part,  Louisa  Sarel  his 
and  out  of  the  ^>f<s   of  the  second  part,  and  John  WaUis  of  the  third 

proceeds  to      ^aaxU   in    consideration  of  natural  love   and  affection, 

pajr  debts  and  *^  ^  '  . 

tegades,  the     and  divers  other  good  and  valuable  considerations,  the 

S&^a  ^^^  ^-  ^-  ^^^^  conveyed  and  assured  unto  John  WaUis 

certain  paper  and  his  heirs,  certain  freehold  closes,  pieces  or  parcels 

This  pap^  ^^  land,  hereditaments  and  premises  therein  described, 

not  beii^  with  the  appurtenances,  unto  and  to  the  use  of  the  said 

the  trustee  of  John  JValliSi  his  heirs  and  assigns  for  ever^  upon  trust, 

the  deed,  ofior-  ^|j^^  j^g  ^j^^  gj^j  j^^^  Wall  is.  his  heirs  and  assicns, 
ing  to  pay  the  '  ® 

debts,  claimed  should,  at  the  request  of  the  said  Louisa  Sarel,  her  heirs 

ton^fUnT^e  *"^  assigns,  testified  in  writing  under  her  hand  and 
trust  premises  seal  for  the  purpose,  either  at  one  and  the  same  time, 
benefit.  On  or  at  several  times,  and  from  time  to  time,  at  the  re- 
a  bill  filed,  quest  and  expense  of  the  said  Louisa  Sarel^  her  ap- 
the  trustees  of  pointees,   heirs,   executors   or    administrators,    convey 

the  will,  a         ^^  g^^jj  pjeces  or  parcels  of  land,  and  hereditaments, 

conveyance  to  *^  * 

them  was  di-  and 

rected,  the 

i.onl  Chancellor  holdini;  that  the  will  gave  them  a  title  as  against  the  tnistee  of 

the  deeti,  who  had  noth  ng  to  do  with  the  question  how  the  premises  would  be 

disposed  of  in  consequence  of  the  trustees  of  the  will  not  being  able  to  carry  the 

trusts  into  full  effect. 
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and  their  appurtenances,  either  in  one  lot  or  in  several 
lots,  to  such  person  or  persons  for  such  estate  or  estates, 
and  in  such  manner  and  form  in  all  respects  as  the 
said  Louisa  Sarel^  notwithstanding  her  coverture,  by  any 
deed  or  deeds,  writing  or  writings,  to  be  by  her  sealed 
and  delivered  in  the  presence  of,  and  attested  by,  two 
or  more  credible  witnesses,  should  from  time  to  time 
direct  or  appoint ;  and  in  default  of  and  until  such 
direction  or  appointment,  and  so  far  as  any  such  direc* 
tion  or  appointment,  if  incomplete,  should  not  extend, 
upon  trust,  that  he  the  said  John  fVallis,  his  heirs  and 
assigns,  should  receive  the  rents  and  profits  of  the  said 
closes,  pieces  or  parcels  of  land,  and  hereditaments ; 
and  pay  and  apply  the  same  to  such  person  or  persons 
only,  and  for  such  intents  and  purposes  only,  as  the  said 
Louisa  SareU  notwithstanding  her  coverture,  by  any 
writing  or  writings  signed  by  her  with  her  own  hand, 
should  from  time  to  time,  either  as  the  said  rents  and 
profits  should  have  actually  become  due  and  payable, 
or  by  way  of  anticipation,  direct  or  appoint,  and  in 
default  of  and  until  such  direction  or  appointment,  into 
the  proper  hands  of  the  said  Louisa  Sorely  for  her  sole 
and  separate  use  and  benefit,  exclusively  of  and  without 
being  subject  to  the  controul,  debts,  or  engagements  of 
the  said  A.  L.  Sarel,  and  the  receipts  of  the  said  Louisa 
Sarelj  or  of  her  appointees  for  the  said  rents  and  profits, 
notwithstanding  her  coverture,  were  to  be  effectual  dis- 
charges for  the  same.  And  upon  further  trust,  that  if 
the  said  A»  L.  Sarel  should  die  in  the  lifetime  of  the 
said  Louisa  Sarelf  then  that  the  said  John  fVallis, 
his  heirs  or  assigns,  should,  immediately  after  the 
decease  of  the  said  A.  L.  Sarel  in  the  lifetime  of  the 
said  Louisa  Sarel^  convey  the  said  closes,  pieces  or 
parcels  of  land,  and  hereditaments,  or  such  part  or 
parts  thereof  as  should  then  remain  undisposed  of 
under  the  trusts  and  powers  thereinbefore  contained, 

with 


1849. 


Onslow 

V. 

Wallis. 
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1849. 


Onslow 

V. 

Wallis. 


with  their  appurtenances,  to  the  use  of  the  said  Louisa 
Sarelf  her  heirs  and  assigns,  for  her  and  their  own  use 
and  beneBt ;  but  if  the  said  Louisa  Sarel  should  die  in 
the  lifetime  of  the  said  A,  L.  Sarely  then  that  the  said 
closes,  pieces  or  parcels  of  land,  and  hereditaments,  or 
such  part  or  parts  thereof  as  should  then  remain  undis- 
posed of  under  the  trusts  and  powers  thereinbefore 
contained,  should  be  considered  as  personal  estate,  and 
not  as  real  estate ;  and  that  the  said  John  Wallis  and 
his  heirs  should  stand  seised  of  the  same  closes,  pieces 
or  parcels  of  land,  and  hereditaments,  or  such  part  or 
parts  thereof  as  aforesaid,  in  trust  for  the  executors  or 
administrators  of  the  said  Louisa  Sarelj  as  part  of  her 
personal  estate. 


The  real  consideration  for  the  foregoing  convey- 
ance was  a  sum  of  20,000/.  paid  by  Louisa  Sarel  to 
A.  L.  Sarel  out  of  monies  to  which  she  was  entitled 
for  her  separate  use,  and  in  pursuance  of  an  agreement 
entered  into  by  A,  L.  Sarel  for  that  purpose.  John 
Wallis^  the  trustee,  died  on  the  2nd  April  184-2,  and 
the  trust  premises  thereupon  became  vested  in  the  De- 
fendant as  his  heir  at  law.  A,  L.  Sarel  died  on  the 
Srd  April  ISl-S,  in  the  lifetime  of  Louisa  Sarel. 


Louisa  Sarel  died  on  the  7th  September  1847,  with- 
out having  made  any  appointment  or  other  disposition 
affecting  the  premises  comprised  in  the  indentures  or 
any  part  thereof,  except  her  will,  which  bore  date  the 
SOth  June  1847,  and  was  in  the  following  terms:  — 
**  This  is  the  last  will  and  testament  of  me  Louisa  Sarelj 
of  Grove  House^  Enfield  Highway^  in  the  county  of  3f/rf- 
dlesex^  and  Hengar  House,  in  the  county  of  Cornwall^ 
widow.  I  give  and  devise  all  and  every  the  manors, 
messuages,  lands,  tenements  and  hereditaments,  whe- 
ther freehold,  copyhold,   leasehold,  or  of  any  other 

tenure 
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tenure,  situate  and  being  in  the  several  counties  of 
Cornwall  and  Wilts^  with  their  appurtenances,  of  or  to 
which  at  my  death  I  shall  be  seised,  possessed,  or 
entitled,  either  at  law  or  in  equity,  unto  Sir  Henry 
OndffWy  of  (a),  Baronet,  his  heirs  and  assigns  for 

ever.  I  give  certain  legacies,  which  I  have  mentioned 
and  specified  in  a  certain  memorandum  in  writing 
marked  with  the  letter  A.  and  signed  by  me,  which  I 
direct  my  trustees  and  executors  hereinafter  named 
to  pay  out  of  my  personal  estate.  I  give,  devise  and 
bequeath  all  other  the  messuages,  lands,  tenements, 
hereditaments,  and  real  estate,  and  all  the  personal 
estate  and  effects  of  or  to  which  I  shall  at  my  death 
be  seised,  possessed,  or  entitled  at  law  or  in  equity, 
unto  the  said  Sir  Henry  Onslow,  and  David  Gray,  of 
Lincoln's  Inn  Fields^  in  the  county  of  Middlesex,  Gen- 
tleman, their  heirs,  executors,  administrators,  and  as* 
signs  respectively,  in  trust,  that  they  and  the  survivor 
of  them,  and  the  heirs,  executors,  administrators,  or 
assigns  of  such  survivor,  do  and  shall,  with  all  con- 
venient speed,  make  sale  and  absolutely  dispose  of,  and 
convert  into  money,  and  call  in  and  receive,  all  the 
same  real  and  personal  estate  respectively ;  and  do  and 
shall  stand  possessed  of  and  interested  in  the  monies 
to  arise  from  the  sale  thereof,  in  trust,  in  the  first 
place,  to  pay  thereout  all  costs,  charges,  and  expenses 
of  and  attending  the  execution  of  the  trusts  of  this  my 
will,  and  my  debts,  funeral  and  testamentary  expenses, 
legacies,  and  then  in  payment  of  the  legacies  given  by 
me  in  a  certain  memorandum  signed  by  me,  and  marked 
with  the  letter  A.  I  appoint  the  said  Sir  Henry  Onslow 
and  David  Gray  executors  of  this  my  will ;  and  I 
revoke  all  former  wills  by  me  made.  In  witness  whereof 
I  have  hereunto  set  my  hand  this  dOth  day  ofjime  in 

the  year  of  our  Lord  1847." 

The 

(a)  Sic  in  originaL 


1849. 


Onslow 

V, 

Walus. 
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1M&  The  Fbialifc  (the  tnttecs  and  ezccmon)  prom 

the  wiD  of  Loam  Sard;  and,  oo  the  15th  4priZ  IMft 

filed  m  bin  aguoit  Jbht  lUZu,  statuig  the 

act  Ibrth,  and  alkgiiig  that  they  had  mad^ 

to  be  made^  dOigeot  aearch  and  cnqobr  fisr  the 

raodam  id  writiog    marfccd  with   the  letter    A,    and 

iigDcd  bj  Lamm  Sard^  referred  to  bj  her   vill,  bm 

had  been  nnable  to  discover  the  sasie,  or  msxj  erideocc 

thereof  or  of  the  porport  or  conteou  thereof;  that  the 

premises  conqprised  in  the  said  indentures  were  legally 

Tested  in  the  Defendant  in  tmst  ibr  the  PlamtilR,  as 

devisees  under  the  will  of  Lomisa  Sard ;  that   there 

were  debts  of  JLomui  Sard  still  remainii^   unsatisfied, 

and  that  thej  the  Plaintiffs,  in  execution  of  the  trusts 

of  the  will,  were  about  to  sell  the  trust  premises,  and 

had,  therefiirey  requested  the  Defendant  to  convey  and 

assure  the  same  to  them  upon  the  trusts  of  the  will, 

but  that  the  Defendant  bad  refused,  and  claimed   to  be 

beneficially  entitled  to  the  said   premises.       The  bill 

prayed  that  the  Defendant  might  be  decreed  to  cxMivey 

and  assure  the  premises  to  the  Plaintiffis  accordingly. 

The  Defendant,  by  bis  answer,  admitted  the  facts 
upon  which  the  Plaintiffs  rested  their  title,  but  sub- 
mitted that  the  premises  comprised  in  the  indentures 
were  not  legally  vested  in  him  in  trust  for  the  Plaintiffs, 
as  devisees  under  the  will  of  Louisa  Sard,  for  that  the 
will  did  not  contain  any  absolute  disposition  of  the 
beneficial  interest  in  the  same,  and  only  operated  as  a 
charge  upon  the  said  premises  of  the  debts,  costs,  ex- 
penses, and  monies  in  the  will  in  that  behalf  men- 
tioned ;  that  Louisa  Sarel  died,  as  he,  the  Defendant, 
believed,  without  any  heir;  that  he,  the  Defendant, 
was  willing,  and  thereby  offered,  to  pay  and  discharge 
all  sums  so  charged  upon  the  premises,  under  or  by 
virtue  of  the  will;  that  the  Plaintiffs  had   no  equity  to 

call 


Wallis* 
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call  upon  him,  the  Defendant  (he  being  so  willing  as        1849. 
aforesaid),  to  execute  any  conveyance  to  them  of  the     TT'^^'^^ 

legal  estate  in  the  premises;    that  he  believed  there       v, 

were  some  debts  of  Louisa  Sard  remaining  unsatisfied, 
which  he  was  willing,  and  thereby  offered,  to  pay  and 
satisfy,  so  far  as  they  were  by  the  will  charged  upon  or 
made  payable  out  of  the  produce  of  the  trust  premises* 

The  Defendant  alone  went  into  evidence.  The  object 
of  the  evidence  was  to. shew  ihvX  Louisa  SareldxeA  with* 
out  an  heir ;  but  this  was  not  conclusively  proved.  The 
cause  came  on  to  be  heard  before  the  Vice-Chancellor 
oi  England  on  the  16th  January  1849,  when  his  Honor 
decreed  a  conveyance  to  the  Plaintiffs  in  the  terms 
prayed  by  the  bill,  but  directed  the  Defendants  costs 
to  be  paid  out  of  the  estate  of  the  testatrix.  From  this 
decision  the  Defendant  appealed  to  the  Lord  Chan- 
celloi*. 

Mr.  Humphry  and  Mr.  Bird  for  the  Plaintiffs,  and 
in  support  of  the  decision  of  the  Vice-Chancellor. 
The  trust  in  the  deed  of  settlement,  under  which  the 
Defendant  holds  the  estates,  is,  to  convey  to  Mrs.  SareU 
her  heirs  and  assigns;  and  the  will  of  Mrs.  Sard  con-' 
tains  a  distinct  devise  of  these  estates.  Without  at  all 
disputing  the  authority  of  the  decision  in  Burgess  v« 
Wfteate  (a),  we  contend,  that  a  trustee  holding  an  estate 
under  the  circumstances  in  the  present  case,  can  have 
no  equity  in  himself  entitling  him  to  ask  this  Court  to 
establish  his  right ;  Williams  v.  Lord  Lonsdale  (6). 
Even  if  there  had  been  no  disposition  of  the  trust  estate 
by  Mrs.  Sarcly  the  Defendant  could  not  have  asked  any 
active  interference  on  the  part  of  this  Court  for  his 

benefit. 

(fl)  I  Black.  123.,  and  1  Eden,  177.  (b)  3  Ves.  752. 
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benefiu  The  present  case  resembles  Roberts  v.  Ffalier  (a), 
which  has  been  followed  in  verj  numerous  instances ; 
Boughton  V.  Bougkton  (&),  and  the  cases  there  cited. 
The  Plaintiffs  have  positive  trusts  to  perform  under 
the  will,  and  it  is  impossible  to  maintain  that  a  partj 
having  no  equitable  interest,  but  merely  a  dry  legal 
estate,  can  have  a  right  to  interfere  with  the  perform- 
ance of  these  trusts.  The  circumstance  that  it  may 
not  be  possible,  to  carry  the  trusts  of  a  will  into  full 
efiect  does  not  relieve  trustees  from  their  duty ;  The 
AUomejf'General  v.  Holford  (c),  Williamson  v.  The  Ad- 
vocaie-General  of  Scotland  (d).  Even  if  all  the  trusts  of 
the  will  failed,  the  Plaintiffs,  as  the  assigns  of  Mrs« 
Sarelf  are  still  entitled  to  a  conveyance ;  but,  in  fact,  it 
is  not  competent  to  the  Defendant  to  raise  any  question 
about  these  trusts.  He  has  no  equity,  and  cannot  be 
permitted,  as  the  trustee  of  a  mere  legal  estate,  to  dis- 
pute the^  title  of  the  Plaintiffs  on  such  a  ground.  He 
could  not  have  done  so  if  Mrs.  Sarel  had  made  a  dis-t 
position  inter  vivos ;  and  that  she  has  disposed  of  the 
trust  estates  by  will  can  make  no  difference.  Looking, 
then,  at  the  terms  of  the  trust,  which  are  for  Mrs. 
Sarel  and  her  assigns,  and  that  she  has  made  a  devise 
of  the  trust  estates  to  the  Plaintiffs,  and  that  the  De- 
fendant has,  in  himself,  no  equitable  right,  we  submit 
that  the  decision  of  the  Vice-Chancel  lor  is  correct. 


Mr.  RoU  and  Mr.  «7,  V.  Prior^  for  the  Defendant. 
The  trustees  of  the  will  can  have  no  equity,  except  so 
far  as  there  are  actual  trusts  for  them  to  perform. 
Except  to  this  extent  they  can  have  no  better  right 
than  the  trustees  of  the  deed ;  and  this  Court  will  not, 

under 


(a)  1  Ruu.  4-  M.  752. 
(6)  1  U.  L.  Ca.  406. 


(c)  1  Price,  426. 

(d)  10  CL  J^  JFin.  1. 
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under  the  circumstances  of  the  present  case,  afford 
assistance  to  either  party.  It  is  apparently  contended 
on  the  other  side,  that  the  Defendant  is  seeking  the 
interference  of  the  Court,  but  this  is  clearly  not  the 
fact :  he  is  brought  here  by  the  Plaintiffs,  and  only 
asks  that  nothing  may  be  done  to  compel  him  to  part 
with  the  trust  estates.  The  case  of  Burgess  v.  Wheate  {a) 
does  not  decide  that  this  Court  has  no  jurisdiction  to 
interfere ;  it  shews  only  that  where  the  Plaintiff  has  no 
equity  in  himself,  this  Court  cannot  give  him  an  equity: 
in  that  instance,  as  in  this,  there  were  no  trusts  to  be 
performed.  It  is  said,  however,  that  here  there  are 
trusts  to  be  performed ;  but,  so  far  as  this  assertion  is 
accurate,  it  would  be  equally  applicable  to  the  case  of 
an  heir  at  law,  who  takes  a  legal  estate  subject  to  the 
payment  of  debts.  Such  a  claim,  as  that  now  made, 
would  not  prevail  against  the  heir ;  all  that  the  Court 
would  compel  him  to  do,  would  be  to  enable  the  trustee 
to  perform  the  trust,  and  if  he  did  this,  it  would  not 
deprive  him  of  the  estate  by  directing  a  sale.  In  like 
manner  in  the  present  case  the  Plaintiffs  are  entitled 
to  claim  to  be  enabled  to  perform  the  trusts  of  the  will, 
but  nothing  beyond  this. 


1849. 


Onslow 

V. 

Walus. 


[The  Lord  Chancellor.  The  case  referred  to  dif- 
fers from  the  present.  The  heir  at  law  claims  in  his 
own  right,  but  trustees  do  not:  they  claim  only  because 
no  other  party  is  entitled.  The  difficulty  in  the  way  of 
the  Defendant  is  this,  that,  under  the  authority  of  jBur- 
gess  V.  Wheate^  he  must  be  taken  as  holding,  not  as  a 
party  entitled,  but  because  there  is  no  one  else  to 
claim.  The  question  therefore  is,  whether  the  will  has 
not  given  the  Plaintiffs  a  title  against  him.] 

They 

(a)  Ubi  tuprlL 
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1849. 


Onslow 
Walus. 


They  referred  to  Taylor  v.  Haygarth  (a),  Henchman 
V.  The  Altomeif'General  {b\  DavaU  v.  The  New  River 
Company,  (c) 

Without  calling  for  a  reply, 


Kov.  22.  The  Lord  Chancellor. 

No  case  similar  to  the  present  has  been  cited,  and 
indeed  none  has  occurred  where,  property  being  on 
trust,  the  owner  has  given  it  to  somebody  else  (whether 
beneficially  or  not,  is  a  question  which  the  Defendant 
has  no  right  to  enquire  into).  This  is  not  like  the 
case  of  Burgess  v.  JVheate:  the  only  reason  why  the 
trustee  under  the  circumstances  there  mentioned  holds 
property  is,  because  there  is  nobody  to  take  it  from 
him  ;  it  does  not  belong  to  any  person  whom  the  law 
recognizes  as  having  a  right  to  ask  for  the  execution 
of  the  trust.  In  the  instance  before  me,  the  original 
owner  undoubtedly  had  a  right,  as  against  the  trustee, 
to  direct  what  he  should  do  with  the  property.  The 
testatrix  having  a  right  to  do  what  she  pleased  with 
the  bene6cial  interest,  directs  by  her  will  the  legal 
estate  to  be  conveyed,  or  at  least  gives  the  property 
to,  the  trustees  of  her  will.  The  question  then  Is^ 
whether  the  Defendant,  who  appears  to  be  the  trustee 
of  the  legal  estate,  has  any  right  to  enquire  for  what 
purpose  the  trustees  of  the  will  are  to  hold  the  property. 
It  is  a  gift,  in  trust  it  is  true,  but  it  is  the  appointment 
of  persons  who  are  to  stand  in  the  place  of  the  original 
owner  as  against  the  trustee.  Then  why  is  the  bene-» 
ficial  Interest,  which  by  the  operation  of  the  rule  of 

law 


(a)  14  Am.  8. 

(b)  3  Myl.  ^  K.  +85. 


1(c)  Before  the  Vice- Chancellor 
Knighl  Briice,  AprU  19th,  1849. 
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law  in  Burgess  v.  Wheate^  enures  to  the  benefit  of  trus- 
tees, to  enure  to  the  benefit  of  the  Defendant  in  this 
case,  there  being  no  want  of  persons  authorised  as  against 
him  to  a  transfer  of  that  beneficial  interest  Suppose 
the  testatrix  had  simply  transferred  the  property,  ap- 
pointing new  trustees^  and  directing  the  existing  trustees 
to  convey  to  them ;  could  the  trustee  of  the  legal  estate 
have  in  this  case  disputed  the  title  of  the  trustees  under 
the  will,  because  they  might  or  might  not  have  the 
means  of  carrying  into  effect  the  trusts  of  the  will  ? 


1849. 


Onslow 

V. 

Wallis. 


The  real  question  is,  whether  this  case  is  regulated 
by  the  doctrine  in  Burgess  v.  Wheate;  and  I  do  not 
think  that  it  is,  because  that  decision  proceeds  on  the 
fact  of  there  being  no  person  having  a  right  to  control 
the  legal  estate,  and  here  there  are  persons  who  are  so 
authorised. 


I  do  not  take  exactly  the  same  view  of  this  case 
which  the  Vice-Chancellor  appears  to  have  done.  He 
seems  to  have  considered  that  the  question  would  de- 
pend on  the  presumed  intention  of  the  testatrix;  and 
that  for  this  purpose  it  might  be  assumed  that  she  in- 
tended that  the  paper  A  should  not  be  produced,  which 
would  amount  to  a  failure  of  her  declared  intention,  and 
then  if  any  party  was  to  have  the  benefit  of  the  doctrine 
in  Burgess  v.  Wheate^  the  trustees  under  the  will  were  to 
have  it.  It  cannot,  however,  be  considered  that  the  tes- 
tatrix had  any  such  view  :  it  must  be  presumed  she  in- 
tended that  the  purposes  declared  by  her  will  should  be 
carried  into  effect;  but  those  purposes  have  failed  in 
consequence  of  the  paper  A  not  being  produced.  The 
ground  on  which  I  proceed  is  this,  that  there  are 
persons  appointed  by  the  owner  of  the  property,  to 
whom  the  property  is  to  be  conveyed.  They  are  the 
only  parties  having  a  right  to  it,  and  whether  or  not 

Vol.  I.  Mm  they 
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1849. 


Onblow 

V. 

Wallis. 


they  have  power  afterwards  to  dispose  of  all  beneficial 
interest  in  it,  is  a  matter  with  which  the  Defendant 
fValliSy  as  a  mere  owner  of  the  legal  estate,  has  nothing 
whatever  to  do. 


This,  then,  seems  to  me  to  be  a  case  which  does  not 
fall  within  the  doctrine  of  Burgess  v.  WheatCi  so  far  as 
the  Defendant  Wallis  is  concerned,  and,  therefore,  the 
direction  of  the  Vice- Chancellor  for  a  conveyance  under 
the  terms  of  the  will,  is,  I  think,  proper,  and  the  decree 
must  be  affirmed,  with  costs. 


Nov.  26. 


WILLY AMS  V.  HODGE. 


Where  a  De« 
fendant,  in 
consequence 
of  bad  health 
only,  and  not 
from  any 
mental  inca- 
pacity, is  un- 
able to  put  in 
his  answer, 
the  proper 
course  is  to 
apply  to  the 
Master  for 
further  time ; 
and  the  Lord 
Chancellor 
discharged  an 
order  made  by 
the  Vice- 
Chancellor 
Knight  Bruce 
that  a  Defend- 
ant so  circum- 
stanced might 
have  a  guar- 
dian assigned 
him  for  the 
purpose  of 
putting  in  his 
answer. 


rriHE  bill,  in  this  case,  was  filed  on  the  27th  July 
•*■  184«d.  The  Defendant  obtained  further  time  to 
answer,  which  expired  on  the  14th  October  ;  and  then, 
not  having  put  in  his  answer,  served  the  Plaintiff  with 
a  notice  of  motion  that  he,  the  Defendant,  might  have 
a  guardian  assigned  to  him,  for  the  purpose  of  putting 
in  his  answer  to,  and  defending,  the  suit.  The  Vice- 
Chancellor  Knight  Bruce  having,  on  the  17th  Ncwember 
1849,  made  an  order  in  the  terms  of  the  notice  of 
motion,  the  Plaintiff  now  moved  to  discharge  the  same. 

The  affidavits  filed  by  the  Defendant,  so  far  as  they 
were  read,  shewed  no  case  of  mental  incapacity,  but 
only  that  the  Defendant  was  in  extremely  bad  health ; 
and  that,  in  the  opinion  of  his  medical  attendants,  and 
his  family,  if  he  were  disturbed  and  excited  by  matters 
of  business  such  as  those  involved  in  his  answer,  it 
might  be  attended  with  consequences  prejudicial  to 
his  health,  and  even  with  danger  to  his  life. 

Mr. 
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Mr.  Jl  Parker  and  Mr.  RenshaWj  in  support  of  the 
appeal  motion,  contended^  that  if  such  a  case  of  per- 
sonal danger  as  was  alleged  in  respect  of  the  Defendant 
really  existed,  the  proper  course,  according  to  the 
established  practice  of  the  Court,  was,  that  a  Defendant 
so  situated  should  apply  to  the  Master  for  further  time 
to  put  in  his  answer;  but  that  the  Plaintiff  was  not 
to  be  precluded  altogether  from  a  full  answer  in  case  of 
recovery,  or  from  the  power  of  controlling  the  time 
allowed  to  the  Defendant,  and  from  the  opportunity 
of  amending  his  bill  accordingly. 
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W1LLYAM8 

V. 
HODGB. 


Mr.  Wigram  and  Mr.  ff.  M.  James  cantrip  referred 
to  the  Act  5  Eliz.  c.  9.  s.  12.,  as  to  witnesses  at  law, 
and  stated  that  a  similar  order  to  that  now  sought  to 
be  discharged  had  been  made  by  the  Vice*Chancellor 
of  England  in  a  case  of  Hills  v.  Hills  (not  reported). 

Without  calling  for  a  reply, 

Tlte  Lord  Chancellor  observed,  that  although  the 
Court  would  not  compel  a  party,  circumstanced  as  the 
Defendant  appeared  to  be^  to  put  in  his  answer  im- 
mediately, yet  that  there  was  no  reason  why  the  usual 
course  of  proceeding  referred  to  by  the  Plaintiff  should 
not  be  followed.  His  Lordship  therefore  discharged 
the  order  made  by  the  Vice-Cbancellor. 


Mm  2 
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K„v.  29.  COLE  V.  SCOTT. 

The  24th  sec-  HpHIS  was  an  appeal  from  a  decision  of  the  Vice- 
iUt  7  WUl  4  Chancellor  of  England^  oTerruliog  a  general  de- 

ft \nct.c.2k.  murrer  to  the  PlaintiflTs  bill. 

having  laid 
down  the  rule 

that  a  will  The  suit  was  instituted  by  the  heir-at-law  of  John 

shall  be  con-      ^,,  .,  ,..  ,  .ii 

stmed  to  Cde^  the  testator  in  the  cause,  claiming  to  be  entitled 

?P^i°^  to  certain  freehold  hereditaments  contracted  to  be  pur- 
take  efkct  J; 

from  the  death  chased  by  the  testator  subsequently  to  the  date  of  his 
?!^^^^  will.  The  bill  (which  was  filed  on  the  22nd  Mai; 
contrary  in-  1848,  and  to  which  the  executors  and  residuary  de- 
appear  by  the   ^^^^es  and  legatees  under  the  will  were  Defendants)  set 

will;** Held,  q^j;  jje  testator's  will,  and  charged  that,  according  to 
that  it  is  not       ,  .         n    .         .,,    •  .  ,  . 

necessary  that  the  true  construction  of  the  will,  it  ought  to  be  taken 

such  contrary  ^  speak  and  take  effect  from  the  date  thereof,  and  con- 
intention  '^ 

should  be  ex-    sequently  that  the  testator  died  intestate  as  to  the  here- 

rawiy  word^     ditaments  which  he  had  contracted  to  purchase. 

or  in  some 

free  ^!om  '^^^  following  is  a  copy  of  the  will,  so  far  as  it  is 

doubt ;  but      material  to  set  it  out  for  the  purposes  of  the  present 

that  it  is  to 

be  gathered       report. 

by  adopting, 

in  reference 

to  the  expres-       '^  This  is  the  last  will  and  testament  of  me,  John 

the°t^^r^^    CW(?,  oWdi/iam,  in  the  co\xniy  oi  Southampton^  gentle- 

the  ordinary  man, 

rules  of  con- 
struction applicable  to  wills. 

Thus,  in  a  will  of  real  and  personal  estate  bearing  a  date,  the  testator  gave  "  all 
the  estates  of  which  I  am  now  seised  or  possessed,**  and  used  the  word  "  now  **  iii 
other  parts  of  the  will,  clearly  alluding  to  the  period  at  which  he  was  making  his 
will :  Held,  that  the  testator' had  thereby  indicated  a  contrary  intention,  so  as  to 
take  the  case  out  of  the  general  rule,  and  that  real  estate  acquired  after  the  date  of 
the  will  was  not  affected  by  it. 

The  effect  of  the  Act  7  Will.  4.  &  1  Vict,  c.  26.  is  to  extend  to  real  estate  the 
same  rule  of  construction  as  to  the  time  from  which  the  will  is  to  be  construed  as 
speaking,  which  before  the  Acn  was  api^)licablc  to  personal  estate. 
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man,  whereby  I  give,  devise,  and  bequeath  unto  my  dear       1849. 
wife,  Ann  Cole^  all  and  singular  the  messuage,  tenement, 
or  dwelling-house  and  premises  near  the  church  in  Odi'- 
ham  aforesaid,  *wherein  I  now  reside  (except  the  building 
thereto  adjoining,  being  the  offices  in  which  I  carry  on 
the  profession  of  an  attorney,  in  conjunction  with  my 
partners  George  Lamb  and  James  BrooJcs\  and  also  all 
that  piece  of  pasture-land   adjoining  the   churchyard 
there,  containing  about  three  acres,  part  oi  Fields sClose, 
and  the  two  pieces  of  meadow  or  pasture  called  Turtle^s 
and  Newland*s  Meadows ;  and  also  the  premises  called 
the  farm-yard,  comprising  a  barn,  stable,  coach-house 
and  premises ;  and  also  the  other  yard  and  buildings 
nearly  opposite  thereto,  the  whole  of  the  foregoing 
being  in  my  own  occupation ;  to  hold  to  her,  my  said 
wife,  during  her  natural  life;  and  from  and  after  her 
decease,   I  give,  devise,  and  bequeath  the  same,  and 
every  part  and  parcel  thereof,  unto  my  nephew  Henry 
Scotfy  son  of  my  sister,  Maty  Anne  Scott,  his  heirs  and 
assigns,*  for  ever.      I  also  give,  devise,  and  bequeath 
unto  my  said  wife  all  that  moiety  or  half-part  of  and  in 
all  those  messuages,  farms,  lands,  and  premises  called 
Slapeley  and  Readon  Farms,  situate  in  the  parish  of  Odi^ 
ham  aforesaid,  together  with  the  copse  called  Pains  Peak 
copse,  and  certain  lands  called  Bramble  Lands,  to  hold 
to  her,  my  said  wife,  during  her  natural  life ;  and  from 
and  after  her  decease  I  give,  devise,  and  bequeath  the 
same,  and  every  part  and  parcel  thereof,  with  the  ap- 
purtenances, unto  my  brother,  Francis  Cole,  his  heirs 
and  assigns,  for  ever.     I  give  and  bequeath  unto  my 
said  wife,  for   her  absolute  use,  all  and  singular  the 
household   goods    and   furniture,   plate,    linen,   china, 
books,  wines,  spirits,  and  other  effects,  in  and  about 
my  said  dwelling-house  and  premises,  together  with  my 
carriages  and  horses.     I  also  give  and  bequeath  to  my 
said  wife  the  legacy  of  2000/.  sterling,  to  be  payable  and 
paid  as  follows ;  that  is  to  say,  the  sum  of  500/.,  part 

M  m  3  thereof, 
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1849.  thereof,  witbia  three  months  after  my  decease,  and  the 
sum  of  1500/.,  the  remaining  part  thereof,  at  the  ex- 
piration of  twelve  months  after  my  decease:  I  also 
give  and  bequeath  unto  my  said  wife  one  annuity,  or 
clear  yearly  sum,  of  350L  sterling,  for  and  during  the 
term  of  her  natural  life,  the  same  to  be  payable  and 
paid  to  her  by  two  equal  half-yearly  payments  in  the 
year,  clear  of  all  deductions  whatsoever,  the  first  pay- 
ment thereof  to  begin  and  be  made  at  the  expiration  of 
nine  calendar  months  next  after  my  decease.  I  give, 
devise,  and  bequeath  unto  my  said  nephew,  Henry 
Scoii,  the  aforesaid  building,  being  the  offices  in  which  I 
carry  on  the  profession  of  an  attorney,  as  aforesaid,  to 
bold  to  him,  the  said  Henry  Scott^  his  heirs  and  assigns, 
for  ever;  and  as  to  all  and  singular  the  residue  and 
remainder  of  my  messuages^  farms^  landsj  hereditamenlSj 
and  premises  whatsoever  and  wheresoever^  and  of  what 
tenure  or  nature  soever^  and  generally  all  the  freehold^ 
copyhold^  and  leasehold  estates  wliereqf  I  am  now  seised  or 
possessed  in  any  manner  howsoever  {all  which  are  herein- 
qfier  designated  and  intended  to  be  described  as  my  said 
residuary  real  estate)^  and  which  are  not  hereinbefore  by 
me  specifically  devised  and  bequeathed^  and  as  to  all  the 
residue  and  remainder  of  ny  personal  estate  and  effects 
whatsoever  and  wheresoever^  and  every  part  thereof^  I 
give^  devise^  and  bequeath  the  same  residuary  real  and 
personal  estate,  and  every  part  thereof  unto  and  to  the  use 
of  my  nephew  Francb  Caleb  Scott,  and  my  said  Henry 
Scott  (a),  their  heirs,  executors,  administrcUors,  and  assigns 
respectively,  nevertheless  upon  and  for  the  trusts,  ends, 
intents,  and  purposes  hereinafter  declared  of  and  concern- 
ing the  same ;  that  is  to  sa}',  upon  trust  that  they,  the 
said  Francis  Caleb  Scott  and  Henry  Scott,  and  the  sur- 
vivor of  them,  and  the  heirs,  executors,  administrators, 
and  assigns  of  such  survivor  (all  of  whom  are  herein- 
after 
(a)  &c  in  original. 
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after  designated  and  intended  to  be  described  as  my  1849. 
said  trustees),  do  and  shall,  as  soon  as  convenient  after 
my  decease,  and  at  sucb  time  or  times  as  they  in  their 
sole  discretion  shall  see  fit,  sell,  dispose  of,  call  in,  and 
convert  into  money  all  my  said  residuary  personal  es- 
tate and  effects,  and  also  absolutely  sell  and  dispose  of 
all  my  said  residuary  real  estates,  either  together  or  in 
lots,  by  public  auction  or  private  contract,  and  either 
with  or  without  special  or  other  conditions  of  sale,  to 
any  person  or  persons  willing  to  purchase  the  same, 
and  for  such  price  or  prices  as  to  my  said  trustees  shall 
seem  reasonable,  and  with  full  power  to  buy  in  the 
same,  or  any  part  or  parts  thereof,  at  any  such  auction, 
and  to  cancel  any  such  contract,  and  to  resell  the  pre-« 
mises,  or  any  of  them,  without  being  responsible  for  any 
loss  or  diminution  of  price  occasioned  thereby ;  and  for 
promoting  and  facilitating  such  sale  or  sales,  to  enter 
into,  make  and  execute  all  such  contracts,  conveyances> 
assignments,  surrenders,  assurances,  acts  and  deeds  as 
they,  my  said  trustees,  shall  think  proper;  and  that 
they,  my  said  trustees,  do  and  shall  apply  all  the  monies 
which  shall  come  to  their  hands  by  virtue  of  the  afore- 
said residuary  devise  and  bequest,  and  of  the  said  trusts 
in  relation  thereto,  as  follows  (that  is  to  say):  Upon 
trust,  in  the  first  place,  to  pay,  satisfy,  and  discharge 
all  my  just  debts,  funeral  and  testamentary  expenses, 
and  the  costs  and  charges  attending  the  execution  of 
tlie  trusts  of  this  my  will,  and  subject  thereto,  upon 
trust  to  pay  the  following  legacies,  to  wit "  —  (the  tes- 
tator then  gave  several  legacies  and  bequests) ;  —  *^  and, 
subject  to  the  several  legacies  and  bequests  aforesaid,  I 
give  and  bequeath  the  whole  of  the  residue  of  the  pro- 
ceeds of  my  said  residuary  real  and  personal  estate  unto 
and  equally  between  my  nephews  and  nieces  Francis 
Caleb  Scott,  Hennj  Scott,  Mary  Anne  Scott,  IVilUam 
Scott,  Ltticy  Scott,  James  Scott  and   Thomas  Scott,  the 
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(lay  of  Aprils  in  the  year  of  our  Lord  1843.     John       1849. 
Cole:* 

The  Defendants  put  in  a  general  demurrer  to  the 
Plaintiff's  bill,  which,  on  the  14>th  June  1848,  was  over- 
ruled by  the  Vice-Chancellor  of  England,  (a)  From 
this  decision  the  Defendants  now  appealed  to  the  Lord 
Chancellor. 

The  question  raised  was,  whether,  having  regard  to 
the  terms  of  the  24th  section  of  the  Act  7  Will.  4.  8c 
i  Vict.  c.  26.  (A),  the  property  which  had  been  con- 
tracted to  be  purchased  by  the  testator  after  the  date 
and  execution  of  his  will,  was  or  was  not  excluded 
from  the  operation  of  the  will. 

[In  the  course  of  the  following  argument,  consider- 
able discussion  took  place  as  to  an  arrangement  entered 
into  by  the  parties  at  the  hearing  before  the  Vice-Chan- 
cellor, relative  to  taking  his  Honor's  opinion  on  the  case, 
instead  of  its  being  sent  to  a  court  of  law.  The  De- 
fendants, notwithstanding  the  arrangement,  submitted 
to  the  Lord  Chancellor,  that  the  latter  course  ought  now 
to  be  adopted.  The  result  of  the  discussion,  and  its 
bearing  on  the  present  matter,  will  be  sufficiently  seen 
from  the  judgment  of  the  Lord  Chancellor.] 

Mr.  Bacon  and  Mr.  Malins  for  the  Defendants.  Be- 
fore the  passing  of  the  Statute  7  WY//.  4.  8c  1  Vict.  c.  26., 
a  testator  was  unable  to  devise  any  real  estate  but  what 

he 

(a)  16  Sim,  259.  and  take  effect  as  if  it  had  been 

(h)  Sect.   24. :  **  And  be  it  executed  immediately  before  the 

further  enacted,  that  every  will  death  of  the  testator,  unless  a 

shall  be  construed,  with  reference  contrary  intention  shall  appear 

to  the  real  estate  and  personal  by  the  will." 

estate  comprised  in  it,  to  speak 
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1M9*        be  pos^ened  at  the  dmte  of  bis  will.     The  ntmost  effiei 

of  an  intention  expressed  bj  a  testator  to  pass  after  ai 
qaired  property,  was  to  pat  the  beir  to  bis  electioD,  Im 
tween  tbe  benefits  oooGnred  on  bim  by  tbe  will^  and  tb 
property  after  acquired ;  Tkdlmxm  t.  Woodford  (a);  an 
it  was  necessary  tbat  tbis  intention  sbonld  be  rery  dearl 
and  precisely  expressed;  Back  t.  KetL  (6)  Tbe  obje< 
of  tbe  Act  7  WiU.  4.  &  1  Vict,  c,  26.  was,  on  this  sxAy&c 
to  establish  as  a  rule,  that  a  testator  disposing  of  pre 
perty  by  will,  means  tbat  will  to  operate  on  his  propert 
as  it  may  exist  at  his  death.  We  submit  that,  undc 
tbe  24tb  section,  it  is  necessary  for  a  testator  to  use  lar 
gnage  as  clear  and  precise,  to  exclude  the  operatioo  < 
the  general  rule,  as  he  must  have  done  prerioasly  t 
tbe  Statute,  in  order  to  put  the  heir  to  bis  election.  M 
such  intention  appears  on  the  will  in  question  in  th 
present  case.  When  the  testator  speaks  of  *^all  tb 
freehold,  copyhold,  and  leasehold  estates,  whereof  I  ai 
nao)  seised,"  he  means  no  more  than  to  use  the  word 
^  I  am  seised  ^  in  the  present  tense ;  and  if  so»  the  cii 
cumstance  of  there  being  a  date  to  the  will,  cannot  tali 
the  case  out  of  the  general  rule  established  by  th 
Statute ;  Doe  v.  Walker,  {c) 

[The  Lord  Chancellor.  I  admit  that  the  wor 
'^now"  would,  under  the  Act,  be  the  time  of  thedeatl 
provided  there  was  no  date  in  the  will.] 

Mr.  Rolt^   Mr.  Campbell,  and    Mr.  R.  W.  Moore^  i 
support  of  the  bill.     By  the  terms  of  the  Act  7  WilL 
&1  F/V^  c.  26.,  the  will  is  to  be  construed,  with   refei 
ence  to  the  real  and  personal  estate  comprised  in  ity  t 
speak  from  a  fixed    period ;  and    it    is    impossible   i 


sa' 


(a)  13  Vet,  209.  (c)  \2  M.  ^  H^.  591. 

(6)  Jacob,  534. 


CASES  IN  CHANCERY.  526 

say,  that  the  will  is  to  be  construed  to  speak  as  to  1849. 
one  part  of  the  real  and  personal  estate  from  its 
date,  and  as  to  another  part  from  the  death  of  the 
testator.  The  rule  laid  down,  of  the  will  speaking 
from  the  testator's  death,  is  subject  to  this  exception, 
^'unless  a  contrary  intention  shall  appear."  If,  then, 
such  contrary  intention  can  be  found  as  to  real  and 
personal  estate  comprised  in  the  will,  the  general  rule 
will  not  apply.  The  introduction  of  the  word^"  now** 
into  the  will  in  question  clearly  manifests  such  contrary 
intention.  In  the  first  clause,  the  testator  speaks  of  the 
dwelling  house  "  wherein  I  now  reside ; "  in  the  gift  of 
the  residue  he  says,  ^*  all  the  freehold,  copyhold,  and 
leasehold  estates  whereof  I  am  now  seised  or  pos- 
sessed ; "  and  in  disposing  of  trust  estates,  he  uses  the 
words  "noTo  vested  in  me'^  in  such  a  manner  as  clearly 
to  point  to  the  date  of  his  will.  Before  the  passing  of 
the  Act  7  Will.  4.  &  1  Vict.  c.  26.,  a  gift  of  personal 
estate  was  referable  to  the  death  of  the  testator,  though 
expressed  in  words  signifying  the  present  tense ;  but  the 
introduction  of  the  word  *'now"  was  held  to  manifest  a 
contrary  intention,  and  made  the  gift  referable  to  the  date 
of  the  will;  Attorney  General  v.  Bury,  (a)  The  same  effect 
was  given  to  the  word^  "now"  in  a  gift  to  a  class  of 
children,  confining  it  to  children  living  at  the  date  of  the 
will,  instead  of  allowing  the  more  extended  application, 
which  it  would  otherwise  have  had,  to  all  children  living 
at  the  decease  of  the  testator.  The  Act  places  general 
freehold  estates,  in  reference  to  the  date  of  the  will,  on 
the  same  footing  as  personal  estate.  We  contend  that 
the  introduction  of  the  word  "  now  "  into  this  will  distin- 
guishes the  case  entirely  from  that  of  Doe  v.  Walkei'{b)i 
relied  on  by  the  Defendants,  where  the  words  of  gift 
were  simply  in  the  present  tense. 

Mr. 

(a)  1  Eq.  Ca.  Ab.  201.  (b)  Ubi  tuprd. 
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1849.  Mr.  Bacon  in  reply.     The  word  "now/*  in  the  open* 

ing  clause  of  the  will,  is  merely  a  word  of  description. 
The  clause  as  to  trust  estates  passes  no  beneficial  in« 
terest:  its  sole  object  is  to  provide  for  the  carrying 
out,  for  the  benefit  of  others,  of  trusts  reposed  in  the 
testator,  and  its  language  cannot,  therefore,  be  relied 
on  as  fixing  the  testator's  general  intention.  The  case 
of  Doe  V.  Walker  {a\  having  decided  that  words  si^r- 
nifying  the  present  tense,  come  within  the  operation  of 
the  Act,  the  question  here  is,  whether  the  introduction 
of  the  word  "  now  "  can  make  any  difference. 

The  Lord  Chancellor. 

In  questions  of  this  sort,  which  are  very  likely  to  occur, 
and  to  be  matter  of  discussion  in  all  the  different  Courts, 
it  is  certainly  very  important,  if  there  is  a  really  debate- 
able  case  to  be  considered,  to  adopt  a  course  that  shall 
create  an  uniformity  of  decision  upon  them  ;  but  then  I 
think  it  must  be  a  debuteable  malter.     I  cannot  send  to 
a  court  of  law  a  question  on  which  I  conceive  there  is 
no  doubt;  and  ahhough  I  should  be  unwilling  to  act  on 
the  impression  of  there  being  no  doubt  on  a  purely 
legal  question,  if  nothing  else  had  taken  place,  yet  where 
the  parties  have  had  the  good  sense  to  depart  from  the 
ordinary  course  of  proceeding,  which  is  to  send  a  merely 
legal  question  to  a  court  of  law,  and  have  agreed  to  take 
the  opinion  of  this  Court,    I  cannot  permit    them  to 
depart  from  that  agreement  in  the  way  now  asked  by 
the  Defendants.     Before  the  decision  was  given  they 
were  very  willing  to  take  the  opinion  of  the  Court ;  but 
now  when  the  opinion  of  the  Court  which  they  have 
selected  is  against  them,  they  take  a  very  different  view 
of  the  matter,  and  wish  for  the  chance  of  another  dis- 
cussion.    This,   however,  does  not  form   the  subject- 
matter 

{a)  Ubi  tvpra. 
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matter  of  an  appeal,  because  the  Court  below  never  1849. 
exercised  any  discretion  upon  that  point.  If  the  Vice- 
Chancellor  had  said,  that  he  would  decide  the  case  on 
his  own  authority,  and  had  declined  to  send  it  to  law, 
there  might  have  been  a  ground  of  complaint;  but 
this  is  not  so.  The  Vice-Chancellor  was  aware  of  the 
usual  course,  and  of  the  expediency  of  applying  to  a 
court  of  law,  not  on  account  of  any  doubt  or  difficulty 
which  he  felt,  but  because  it  was  a  purely  legal  question. 
The  parties  then  agreed  that  they  would  take  his  opinion 
on  the  case  as  it  stood ;  and  the  Vice-Chancellor,  ac- 
ceding to  their  wish,  gave  them  his  opinion  accordingly. 
The  case  then  comes  before  me,  the  appellants  disputing 
the  decision  of  the  Vice-Chancellor,  and  asking  for  a 
contrary  decision  on  the  construction  of  the  will.  It  is 
quite  competent  for  them  to  do  this ;  but  when  I  express 
my  opinion,  that,  according  to  the  view  I  take  of  the 
question,  the  Vice-Chancellor  is  right,  I  do  not  think  it 
is  then  competent  for  them  to  ask  that  a  course,  which 
they  repudiated  below,  shall  now  be  adopted,  and  thus 
to  seek  the  chance  of  a  third  hearing  before  another 
Court.  I  think  there  is  no  doubt  that  the  course  taken 
below  was  a  judicious  and  proper  course ;  and,  more- 
over, the  case  appears  to  me  so  free  from  doubt,  that, 
under  any  circumstances,  I  should  be  very  reluctant  to 
expose  the  parties  to  further  litigation  upon  it. 

The  Statute  having  provided  that  a  certain  rule 
shall  prevail,  ^^  unless  a  contrary  intention  shall  ap- 
pear by  the  will,"  it  is  not  at  all  necessary  to  find  that 
contrary  intention  expressed  in  so  many  words,  or  in 
some  way  quite  free  from  doubt.  Now  I  find,  on  the 
fair  construction  of  the  will  in  question,  adopting  those 
rules  of  construction  which  are  usually  adopted  in 
construing  wills,  that  the  contrary  intention  does  ap- 
pear ;  the  result,  therefore,  is  to  take  the  case  out  of 

the 
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1849,        the  seaion  of  the  Act,  to  which  reference  has  been 
made. 

In  looking  at  this  will,  I  have  no  doubt  whatever  as 
to  what  was  the  testator's  intention;  whether  it  arose 
from  not  having  present  to  his  mind  when  he  made  the 
will  the  provisions  of  the  statute,  or  from  what  other  rea- 
son, it  is  quite  immaterial  to  consider.   The  question  is, 
whether,  in  the  terms  he  has  used,  he  has  not  used  the 
word  *^  now  "  with  reference  to  the  time  he  was  making 
his  will :  I  think  it  quite  clear  that  he  has.     I  find  this 
will  with  a  date  to  it,  shewing,  therefore,  the  period 
when  it  was  executed,  and  I  find  that  in  it  the  testator 
gives  '^all  the  estates  of  which  I  am  now  seised  or  pos-» 
sessed."     The  word  **  now  "  has  no  meaning  in  itself; 
and  if  there  is  no  date  by  which  to  construe  it,  some 
period  must  be  fixed  upon  to  which  it  can  refer.    Here, 
however,  the  date  does  appear,  and  the  word  now  can 
only  have  reference  to  the  time  specified  in  the  will,  that 
time  being  the  date  of  the  will,  namely,  the  29th  of  April 
184S.     It  appears,  therefore,  to  me,  just  the  same  as  if 
the  testator  had  said  *'all  the  freehold  and  leasehold 
estates   of  which  I  am,  on   this   29th   of  April  lS4fS^ 
seised  and  entitled."     If  those  had  been  the  words,  of 
course  there  could    not  have  been  a  doubt;  but   the 
words  used  are  in  efiect  the  same.     What  is  the  differ-* 
ence,  whether  the  date  is  repeated,  or  whether  the  word 
now  shews  that  the  date  is  referred  to  ?    This  is  one 
view  of  the  case,  that  is,  merely  referring  to  the  very 
words  to  be  found  in  this  particular  clause.    But  the  case 
does  not  stop  there ;  for  the  testator  uses  the  word  now 
in  two  other  parts  of  the  will,  in  each  of  which  he  evi- 
dently and  clearly  alludes,  not  to  the  time  the  will  may 
come  into  operation  by  his  death,  but  to  the  particular 
period  at  which  he  is  making  his  will.     Am  I,  then,  in 
taking  a  fair  view  of  the  expressions  used  in  order  to  see 

what 
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what  is  intended,  and  in  trying  to  put  a  fair  construe-  1849. 
tion  on  the  word  n&iD^  which  is  found  in  the  particular 
clause,  to  disregard  the  same  word  used  with  reference 
to  other  gifts  in  other  parts  of  the  will  ?  It  would  be 
departing  from  the  ordinary  rules  of  construction  to  do 
so.  It  appears  to  me  beyond  all  doubt  and  question 
that,  in  using  the  word  naw^  tlie  testator  meant  the  day 
on  which  he  made  his  will,  and  no  other  period.  Then 
the  case  comes  within  the  Act.  The  Act  says,  if  the 
contrary  intention  appears,  the  provision  as  to  the  death 
of  the  testator,  is  not  to  apply.  I  am  of  opinion  that 
here  the  contrary  intention  does  appear. 

With  reference  to  the  question  of  personalty,  to  which 
Mr.  Rolt  has  referred,  it  is  as  clear  as  can  be.  The 
Act,  in  effect,  puts  the  case  of  real  and  personal  pro* 
perty  on  the  same  footing ;  and  though  wills  of  mere 
personalty,  as  a  general  rule,  speak  from  the  day  of  the 
death,  and  are  not  referable  to  the  state  of  the  pro- 
perty at  the  time  of  making  the  will,  yet,  if  there  are 
expressions  in  the  will  shewing  it  is  intended  to  de-^ 
scribe  property  with  reference  to  the  day  of  the  date  of 
the  will,  and  not  to  the  day  of  the  death,  the  intention 
so  expressed  will  prevail.  It  prevails  undoubtedly  in 
cases  of  personalty,  and  by  the  Act  it  is  the  same  as  to 
real  estate. 

For  these  reasons,  I  am  of  opinion,  upon  the  con- 
struction of  the  will,  and  also  from  what  passed  in  the 
Court  below,  that  there  is  nothing  here  which  would 
authorise  or  justify  me  in  sending  a  case  for  the  opinion 
of  a  court  of  law.  I  must,  therefore,  dismiss  the  petition 
of  appeal  with  costs. 
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1849. 


Dec.  3.  The  Mayor  of  BERWICK  v.  MURRAY. 

The  Defend-    f^HIS  was  an  application  by  the  Defendant  William 
l^AiixT  -afMrr/zy  to  discharge  an  order  of  the  Vice-Chan- 

the  PIaintiff[8  cellor  of  Englafidf  directing  the  production  of  a  certain 
money  depo-    document  admitted  by  the  Defendant  to  be  in  his  pos- 

sited  with  a      session,  under  the  following  circumstances* 

bank,  but  ad- 

mitted  the 

possession  of        On  the  SI  si  October  1848,  the  Plaintiffs,  who  were 

which  gave        ^^^  Mayor,  Aldermen,  and  Burgesses  of  the  Borough  of 

him  the  De-  Berwick'Upon-Txveed*  filed  a  bill  for  an  account  a^ntinst 
fendant  con-        •    .    i  ... 

trol  over  their  late  treasurer,  David  Murrayy  and  against  William 

Held™^'^^^'      •^'"'^^^i  ftnd  other  parties,  as  the  sureties  of  David 

motion  for  the  Mwray^  the  liability  of  the  sureties  being  limited  to  2000/. 
production  of 
the  document, 

Uiat  the  On  the  7th  Aug^st  1849,  the  Plaintiffs  filed  a  supple- 
only  entitled  mental  bill  against  the  same  parties,  all  of  whom,  ex- 
^°d"Sf^  *'  cepting  WiUiam  Murray^  were  out  of  the  jurisdiction, 
copied,  and  alleging,  in  effect,  that  David  Murray  had  put  under  the 
the'  Defendant  control  of  WiUiam  Murray  a  sum  of  2000/.,  part  of  the 
of  his  control  Plaintiffs'  monies,  by  endorsing  and  handing  over  to  him 
money  by  ^"  accountable  receipt  in  writing  by  the  bank,  where 

having  the  th^  amount  was  deposited  ;  and  the  bill  prayed  the  pay- 
document  g,    .  ,  ,,         t      -r^  n      %  .«• 

deposited  in  nient  of  the  2000/.,  and  that  the  Defendants  might  be 
the  usual^way.  restrained  from  transferring  or  parting  with  the  same. 

The  Defendant,  William  Murray,  by  his  answer, 
stated,  that,  after  the  dismissal  of  David  Murray,  he,  Wil' 
Ham  Murray,  had  applied  to  him  for  some  security  by 
way  of  indemnity  against  any  liability  to  which  he  might 
be  subjected ;  and  that  thereupon  David  Murray  de- 
livered to  him  a  deposit  receipt  of  the  Branch  Bank  of 
the  British  Linen  Company  at  Dunse  for  2300/.,  de- 
posited 
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posited  in  the  said  bank  by  J.  J.  Murray ^  and  that  the        1 849«  ^ 
said  deposit  receipt,  having  been  endorsed  by  J.  J.Murray ^      Mayor  of 
and  the  Defendant  having  received  the  amount,  he  de-      Bbrwick 
posited  the  same  in  his  own  name,  with  his  own  bankers,      Murray. 
the  agents  of  the  Commercial  Bank  of  Scotland^  at  Eye^ 
mouth;  and  that  the  sum  so  deposited  was,  at  the  time 
of  his  answer,  represented  by  a  deposit  receipt  for 
2%WU  11 5.  3(2.  in  his  own  name,  signed  by  the  agent  of 
the  Commercial  Bank  of  Scotland^  at  Eyemouth^  which 
he  admitted  to  be  in  his  possession,  but  submitted  that 
he  was  not  bound  to  produce.    The  Defendant  also,  by 
his  answer,  denied  the  Plaintifis'  title  to  the  money  in 
question. 

In  November  1849,  the  Plaintiflb  moved,  before  the 
Vice-Chancellor  of  England^  that  the  documents  ad- 
mitted by  the  Defendant,  in  his  answer,  to  be  in  his 
possession,  including  the  deposit  receipt,  might  be  pro« 
duced  and  left  in  Court  The  only  question  arose  re- 
lative to  the  deposit  receipt,  and  the  Vice-Chancellor 
having  ordered  its  production  with  the  other  documents 
in  the  usual  form,  the  Defendant  now  appealed  to  the 
Lord  Chancellor. 

Mr.  Bolt  and  Mr.Lewm  for  the  Defendant.  We 
object  to  the  order  made  on  two  grounds :  first,  because 
the  document  is  evidence  of  the  Defendant's  title  only, 
and  not  of  that  of  the  Plaintifi ;  and,  secondly,  because, 
from  the  nature  of  the  document,  the  Plaintiffs  can  only 
have  a  right  to  inspect  it  for  the  purposes  of  evidence, 
and  not  to  deprive  the  Defendant  of  the  power  of  deal- 
ing with  it  Every  object,  which  the  Plaintiffs  can  pro- 
perly have  in  view)  will  be  effected  by  allowing  them  to 
inspect  the  document  and  to  take  copies. 

Mr.  Craig  conlrd,  contended  that  a  creditor   s  en- 
titled to  have  the  benefit  of  all  collateral  securities  which 
Vol.  I.  N  n  moy 
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184>a 


Mayor  of 
Bbrwiok 


may  have  been  given  by  a  principal  debtor  to  bis  surety ; 
Maure  v.  Harrison  (a),  Wright  v.  Morletf.  (b)  He  re- 
ferred also^  on  the  question  of  productiouj  to  Smith  v» 
Duke  qfBeau^Qrtn  (c) 

Without  calling  for  a  reply^ 

The  Lord  Chancellor. 

The  object  of  the  Court  in  directing  the  production 
of  documents  admitted  to  be  in  the  Defendant's  posses- 
sion, is  to  enable  the  Plaintiff  to  make  out  his  case ;  but 
it  is  the  practice  so  to  regulate  such  orders  as  to  prevent 
any  damage  arising  to  the  Defendant.  It  is  for  this  reason 
that  no  orders  are  more  under  the  discretion  of  the 
Court  In  the  present  case,  the  document  in  question 
is  a  receipt  which  represents  a  sum  of  money,  and  the 
Defendant  cannot  have  the*  money  without  producing 
this  receipt  It  is,  in  fact,  to  him  the  same  as  a  bank 
note.  Now  the  Plaintiffs  claim  a  sum  of  2000/L,  and 
say,  that  it  is  in  the  hands  of  the  Defendant  represented 
by  a  document  in  his  possession.  They  do  not,  however, 
venture  to  ask  to  have  the  2000/.  paid  into  Court :  they 
seek  only  to  have  possession  of  the  document ;  but  this  is 
in  fact  the  same  thing.  If  it  is  necessary  for  the  purpose 
of  evidence,  the  Court  will  allow  the  Plaintiffs  to  see  tlie 
document;  but,  with  this  view,  it  will  not  be  necessary  to 
take  it  out  of  the  possession  of  the  Defendant  and  to 
deprive  him  of  the  control  of  money  against  which  the 
Plaintiff  make  no  case.  The  only  use  of  the  document 
to  the  Plaintiffs  is  for  the  purpose  of  evidence,  for  when 
they  have  once  seen  it,  they  can  shape  their  proof  of  it 
as  they  like.  Beyond  that,  the  present  application  is,  in 
fkct,  asking  to  have  the  money  paid  into  Court     The 

order 


(fl)   1  Eq.  Ca.  Ab.  93. 
(5)  n  Vet.  12. 


(c)  1  Hare,  507. ,  S.C.I  PkH. 
209. 
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order  of  the  Vice-ChanceUor  must,  therefore,  be  varied,        1849« 
by  directing  the  inspection  of  the  deposit  receipt,  with     ^j^^^Vl 
the  usual  liberty  for  the  Plaintiffi  to  take  copies.  Berwick 

MUBBAT. 


SALKELD  V.  JOHNSTON.  Dec.  lo. 

THIS  case,  which  was  disposed  of  by  the  Lord  The  costs  of 
&  esse  QircctCQ 
Chancellor  during  the  vacation  (and  a  report  of  for  the  opi- 

which  will  be  found  arUL    p.  242.)  was  put  into  the  *"°^  ^^f. 

t  1      r  i\      .  court  of  law 

paper  this  day  to  be  spoken  to,  on  the  following  point  are  not,  as  a 

relative  to  the  costs.  S^A^ 

the  ordinary 

By  the  decision  of  the  Lord  Chancellor,  an  order,  ^'^^*'^*' 
dismissing  the  Plaintiff's  bill  with  costs,  was  substituted 
for  the  decree  appealed  from,  and  the  question  now  was, 
whether  the  costs  of  the  cases  directed  for  the  opinion 
of  the  Court  of  Common  Pleas  and  of  the  Court  of 
Exchequer  (a)  were  included  in  the  general  costs  of  the 
suit. 


Mr.  Wood^  for  the  Defendants,  submitted,  that  they 
were  so  included,  and  relied  on  a  case  of  Humphrey  v. 
Geary  (i),  in  which  this  had  been  so  decided* 

Sir  Francis  Simpkinson,  contrd. 

The  Lord  Chancellor  (after  adverting  to  the  his- 
tory of  the  suit),  said,  that  he  considered,  under  the  cir- 
cumstances, the  fairest  course  would  be,  that  the  Plain- 
tiff should  have  the  costs  of  one  of  the  cases,  and  that 

there 

(a)  See  afUi,  pp.  847, 840.        (6)  Before  tkt  Vice-CSumoeUor 

JlLm^i  Bntetf  8i8t  vfKHf  I8t9* 

Nn  8 
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1849. 


9. 
J0BXST02I« 


there  should  be  no  costs  of  the  other ;  thmt  the  Plaintiff 
might  have  the  costs  of  the  case  to  the  Common  PIeas» 
and  that  there  should  be  no  costs  of  that  to  the  Court 
of  Exchequer.  His  Lordship  added,  that,  without  ex- 
pressly deciding  the  point,  he  was  of  opinion  thaty'as 
a  general  rule,  giving  the  costs  of  the  suit  would  not 
include  the  costs  of  a  case  directed  for  the  opinion  of 
a  court  of  law. 


Dee.  15.      In  the  Matter  of  The  DIRECT  LONDON  "AND 

EXETER  RAILWAY  COMPANY  and  of  The 
JOINT  STOCK  COMPANIES  WINDING-UP 
ACTS,  1848  and  1849.  (11  Sc  12  Vid.  c  45.  and 
12  &  13  Fid.  c.  lOS.) 


A  ptrty  in       HpHIS  was  an  application  on  behalf  of  the  Official 
an  order  has  Manager  of  the  above-named  Company,  that  the 

been  made  by   enrolment^  dated  the  1st  December  1849,  of  an  order 

one  of  the 

Vice-Chan-      made  by  his  Honor  the  Vice-Chancellor  Knight  Bruce^ 

ceUors,  under   ^^^  ^^  ^g^j^   j^^^ber   1849,    reversing  a  decision 

the  provisions  '  ^  ^ 

of  the  Joint      by  the  Master   as   to  the  liability  of  certain    parties, 

panies  Wbd-    ™*gl^t  ^e  vacated.     A  notice  of  motion,  by  way  of  ap- 
mg-Up  Acts,    peal  from  the  said  order,  was,  on   the  3rd  December 

such  order,  so  I^^^y  duly  served  on  behalf  of  the  Official  Manager, 
as  to  prevent 


the  other 
party  appeal- 
ing to  the 
Lord  Chan- 
cellor, and 
there  is  no- 


Under  these  circumstances,  the  application  now  made 
was  supported  on  two  grounds,  —  first,  upon  principle, 
under  the  Winding-^p  Acts ;  and,  secondly,  upon  the 

facts 


thing  in  either 
of  the  Acts 

11  &  12  Fie/,  c.  45.  and  12&  13  Flc/.o.  lOS.)  which  affects  the  rule  of  practice  of 

e  Court  of  Chancery  applicable  to  such  cnroUnent. 


s 
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facts  of  the  case.    It  is,  however,  to  the  former  of  these        1849. 

only,  that  it  is  considered  material  to  advert  for  the     ^j^^ 

purpose  of  the  present  report.  Direct 

London  and 
Exeter  Rail- 
By  the  SSrd  section  of  the  Joint  Stock  Companies  iray  Company. 

Winding-up  Amendment  Act,  1849  (referring  to  the 

Act  of  1848),  it  is  enacted,  — ^^  that  no  notice  of  motion 

for  a  rehearing  before  the  Lord  Chancellor  of  Great 

Britain  or  Ireland  respectively  of  any  order  of  the 

Master  of  the  Rolls  in  England  or  Ireland,  or  of  any 

of  the  yice-Cbancellors  in  England,    under  the    said 

Act  or  this  Act,  shall  be  given  after  the  expiration  of 

three  weeks  after  the  order  complained  of  shall  have 

been  made." 

And  by  the  38th  section  of  the  same  Act,  it  is  enacted, 
—  ^^  that  this  Act  shall  be  taken  and  construed,  so  far  as 
practicable,  as  a  part  of  the  said  Joint  Stock  Companies 
Winding-up  Act,  1848." 

By  the  118th  section  of  the  Joint  Stock  Companies 
Winding-up  Act,  1848,  it  is  enacted, —  "that  the  general 
practice  of  the  Courts  of  Chancery  in  England  and  Ire^ 
land,  in  suits  pending  in  the  same  Courts  respectively, 
so  far  as  the  same  shall  be  applicable,  and  so  far  as 
the  same  is  not  or  shall  not  be  inconsistent  with  this 
Act,  or  with  any  rules  or  orders  to  be  made  under  this 
Act,  shall  apply  to  all  proceedings  under  or  by  virtue  of 
this  Act." 

Mr.  Swansion  and  Mr.  W.  T.  S.  Daniel,  in  support  of 
the  motion.  The  notice  of  motion  in  this  case  was 
given  within  the  twenty-one  days  limited  for  1^ that  pur- 
pose, by  the  SSrd  section  of  the  Act  of  1849.  That 
section,  while  it  curtaib  the  right  of  appeal  as  it  existed 
under  the  99tb  and  101st  sections  of  the  Act  of  1848, 

N  n  S  confers 
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1849.        confers  a  clear  right  within  the  period  limited.      It  is 

^^^^^^     quite  inconsistent  with  die  scope  of  the  Acts,  to  engpraft 

DiEKCT       on  the  machinery  provided  by  diem,  such  a  practice  as 

Bumui  Bail-  ^^  rekting  to  the  enrohnent  of  a  decree  or  order  in 

wwfCompuDf.  Chancery. 

Mr.  jUo9^  and  Mr.  HMeringtan^  cofUrl^  were  not 
called  on  by  the  Lord  Chancellor. 

Mr.  J,  V.  Prior  appeared  for  other  parties. 

Tli^LoBD  Chakcsl&or. 

The  Acts  in  question  have  laid  down  certain  special 
modes  of  proceeding;  but  the  Act  of  1848)  in  effect^ 
directs  (sect  118.)  that,  where  not  otherwise  provided 
for,  the  general  pracUce  of  this  Court  is  to  be  followed. 
Now,  there  would  be  no  doubt  as  to  the  rule  of  practice 
applicable  to  the  present  case,  except  for  the  provisions 
of  these  Acts.  An  order  has  been  made  by  the  Vice- 
Chancellor,  reversing  a  previous  decision  by  the  Master, 
and  the  party  against  whom  the  order  has-been  made 
desires  to  have  the  case  reheard  before  me.  The  other 
party  has,  however,  a  right  to  enrol  the  order,  and,  by  this 
means,  to  take  the  case  at  once  to  the  House  of  Lords. 
Is  there  any  thing,  then,  in  these  Acts  of  Parliament 
to  establish  a  new  practice?  The  Act  of  1848  provides 
(sect.  101.),  that  every  order  made  by  the  Master  of  the 
Rolls,  or  any  of  the  Vice-Chancellors,  may  be  reheard 
before  the  Lord  Chancellor.  This  provision  was,  in 
fact,  unnecessary,  as  I  should  have  had  authority  to  re- 
hear such  orders  independently  of  it ;  and  the  Act, 
therefore,  confers  no  new  jurisdiction.  That  a  party 
may  enrol  such  an  order  as  that  in  the  present  case,  is 
evident,  from  the  fact,  that  the  same  Act  provides  for  an 
appeal  to  the  House  of  Lords  (sect.  102.).     The  right, 

therefore. 


CASES  IN  CHANCERY.  Ht 

therefore,  to  enrol  an  order  must  be  assumed,  and  the        1049. 
old  practice  as  to  enrolment  must  be  oonsidered  as  re-     ^^^^^^ 
maining,  there  being  nothing  in  the  Act  to  vary  any       Direct 
matter  regulating  appeals,  and  (he  Act  of  1 849  altering  j^^^S^ 
the  former  Act  in  this  respect  to  the  extent  only  of  wayCmnpaDy. 
limiting  the  right  of  appeal  to  three  weeks.   No  possible 
injury  can  arise  from  the  conclusion  to  which  I  have 
come ;  the  only  consequence  is,  that  twenty*one  days  is 
the  period  allowed  to  the  party  appealmg,  and  twenty- 
eight  daya  to  the  party  desiring  to  enroL      I  think, 
therefore,  that,  on  the  ground  of  principle,  the  present 
motion  cannot  be  supported. 


It  was  then  endeavoured  to  support  the  application, 
on  the  ground  that,  in  the  proceedings  connected  with 
the  enrolment,  the  party  enrolling  had  acted  in  a 
manner  calculated  to  mislead  his  opponent,  and  that,  on 
this  account,  the  enrolment  ought  to  be  vacated. 

The  Lord  Chancellor  was  clearly  of  opinion  that 
no  case  was  made  out,  and  refused  the  motion,  with 
costs  without  prejudice  to  the  Official  Manager  getting 
them  out  of  the  estate,  if  the  Master  thought  it  a  proper 
case,  (a) 

(a)  These  words  were  added  bring  befinro  the  Blaster  the 

in  consequence  of  its  being  re-  question  of  the  propriety  of  the 

presented  to  the  Lord  Chan-  course   taken  by  him  on  the 

cellor  that  otherwise  the  Official  present  occasion. 
Manager  would  not  be  able  to 
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1849. 


J)€c.  tz.  '"  ^^®  Matter  of  J.  SANDFORD,  a  Lunatic, 

AND 

In  tke  Matter  of  the  Act  1  Will  4.  c.  60. 


Property  of  /  ONATHAN  SANDFOBD,  a  Lunatic  (not  found 
li*^*t*  (  ot  ^^^^  ^^  inquisition),  was  mortgagee  in  fee,  with 

80  found  by       power  of  sale,  of  certain  premises  for  securing  the  repay- 

!!T«!!!?^Lp  ment  of  a  sum  of  1200/.  and  interest.  At  the  time 
was  mortgagee 

in  fee  for  when  he  became  Lunatic,  the  mortgage  deed  and  the 

sold  for  900i!.  title  deeds  of  the  premises  were  in  the  hands  of  third 

His  bencfidal  parties  as  an  equitable  security  for  sums  owing  to  them 

purchase-  by  the  Lunatic.     These  sums,  to  the  amount  of  500/.^ 

nioney  baying  ^^^^  subsequently  paid  by  Elizabcih  Sand/or d^  the  sister 

means  of  an  of  the  Lunatic,  and  the  deeds  were,  thereupon,  handed 

Sww  re-  ^^^^  ^^  ^^^*  ^"  consequence  of  the  lunacy,  the  power 
duced  below  of  sale  in  the  mortgage  deed  could  not  be  exercised  ; 
that  this  case  ^"^  ^^  mortgagor,  at  the  request  of  the  Receiver  of  the 
fell  withm  the  Lunatic's  estate,  conveyed  the  premises  to  him  in  trust 
of  the  Act  to  sell,  and  out  of  the  proceeds  to  pay  off  what  was 
1  WilL^  C.60.  Q^ing  Jo  £^  Satidfordj  to  retain  the  balance  due  to  the 

Lunatic,  and  to  hold  the  remainder  in  trust  for  the  mort- 
gagor. In  exercise  of  this  trust,  the  Receiver  sold  the 
mortgaged  premises  by  public  auction  for  900/. 

The  Receiver  now  presented  a  petition,  stating  the 
facts  of  the  case,  and  that  the  sum  payable  to  him  on 
behalf  of  the  Lunatic,  after  deducting  the  amount  due  to 
E*  Sandfordj  who  would,  thereupon,  concur  in  the  con- 
veyance, would  not  exceed  400/.,  and  praying  that, 
upon  payment  to  the  Petitioner  as  Receiver  of  a  sum 
not  exceeding  700/.)  which  should  remain  of  the  pur- 
chase money,  after  paying  the  amount  due  to  £.  Sand' 

fordy 
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fordy  the  Petitioner  might  be  appointed  in  the  place  of 

the  Lunatic,  and  be  directed  to  convey  to  the  purchaser,  ^ j^ 

and  for  payment  of  the  balance  of  the  purchase  money  Sandford. 
to  the  Petitioner  in  trust  for  the  Lunatic. 

By  the  5th  section  of  the  Act  1  Wilh  4.  r.  60.>  it 
is  enacted, —  <*that  where  any  such  person  as  afore- 
said, being  lunatic,  shall  not  have  been  found  such 
by  inquisition,  it  shall  be  lawful  for  the  Lord  Chan- 
cellor, intrusted    as    aforesaid,  to  direct  any  person 
whom  the  said  Lord  Chancellor  may  think  proper  to 
appoint  for  that  purpose,  in  the  place  of  such  last- 
mentioned  lunatic,  to  convey  or  join   in    conveying 
such  land,  or  to  transfer  or  join  in  transferring  such 
stock,  and  receive  and  pay  over  the  dividends  thereof 
as  hereinbefore  is  mentioned ;  and  every  such  convey- 
ance, transfer,  receipt,  or  payment,  shall  be  as  effectual 
as  if  the  said  person,  being  lunatic,  had  been  of  sane 
mind,   memory,  and    understanding,  and    had  made, 
done,  or  executed  the  same;  but  where  any  sum  of 
money  shall  be  payable  to  such  lunatic,  no  such  last- 
mentioned  order  shall  be  made,  if  such  sum  of  money 
shall  exceed  700/1 ;  and  where  any  sum,  not  exceeding 
700/.,  shall  be  payable  to  such  lunatic,  and  any  such 
order  shall  be  made,  the  Lord  Chancellor,  intrusted  as 
aforesaid,  shall  direct  to  whom  and  in  what  manner  the 
money  so  payable  shall  be  paid ;  and  every  payment 
made  in  pursuance  of  such  direction  shall  effectually 
discharge  the  person  paying  the  same  from  the  money 
which  he  shall  so  pay.'* 

Mr.  J.  Parker  and  Mr.  RenshaWf  for  the  Petitioner, 
submitted  that  the  case  fell  within  the  above  mentioned 
Section,  the  beneficial  interest  of  the  Lunatic  being 
clearly  under  700/. 

Mr. 
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Hr.  BiMedk  appmni  ob  behalf  of  the  Pordiflaer, 
and  oootoitcd  to  the  pnjer  <if  tbe  pedtioau 


Tke  LosB  CmABCBJLom  wmdc  tbe  nnal 
fermg  it  to  tbe  Master  to  enquire  wbetber  J.  Samd/brd 
was  of  iinan^mi  mind,  aod  wbetber  be  was  a  laott- 
gUgee  witbin  tbe  Baaniogof  tbe  Act;  to  cuquiie  the 
aBomit  doe  on  tbe  flMMtgigey  and  whether  tbe  TiPnatir 
bad  charged  or  mmmbered  his  iiilciest  in  sodi  aortf 
gige,  aodf  if  so^  tbe  amoont  doe  on  soch  diarge  or 
enciUDbraiiGe ;  and  to  enquire  as  to  tbe  |jropfiety  of  tbe 
salc^  aad^  in  case  the  same  ought  to  be  completedy  what 
sum  of  waoDCf  would  be  pajable  to  the  Lnnaric, 
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1849. 


In  the  Matter  of  the  Trusts  of  the  Setllement  of  BEN*       jif^^  ^ 
JAMIN  GAFFEE  and  HANNAH  his  Wife,  i850. 

And  Februari/  26. 

In  the  Matter  of  the  Act  10  &  11  Vict.  c.  96. 

T)  Y  a  post-nuptial  settlement,  bearing  date  the  S9th  By  a  post- 
-"    May  1811,  and  made  between  the  Reverend  Ben-  "iXlnt^rs'um 
jamin  Gajffee  (since  deceased)  and  Hannah  Gajffee  (his  of  money,  the 
wife)  of  the  one  part,  and  two  parties  named  as  trustees  t^hg'^ffe  %^ 
of  the   other  part,    it    was    witnessed,   declared,   and  vested  in  trus- 
agreed,  that  the  trustees  and  the  survivor  of  them,  and  trusts,  which 

the  executors,  administrators,  and  assimis  of  such  sur-  were  construed 

°  .  to  operate  as 

vivor,  should  stand  and  be  possessed  of  and  interested  a  direction  to 

in  the  monies  to  arise  from  the  sale  of  certain  estates  5ends  to  the 
and    hereditaments   therein   mentioned  or   referred   to  wife  for  her 
which  should  come  to  their  hands,  and  of  the  stocks,  appointees 
funds,  and  securities,  in  or  upon  which  the  same  monies  without  anti- 
should  be  laid  out  or  invested  as  therein  mentioned,  Held,  that  the 

and  the  rents,  issues,  and  profits  of  the  said  estates  and  restraint 

.  ngainst  anti- 

hereditaments  until  the  same  should  be  sold,  and  also  cipation  opc- 

of  and  in  the  sum  of  850/.,  S/.  per  cent.  Consolidated  [|Jg^^|f^JJ""ffe 

Bank  Annuities  which  had  been  transferred  into,  and  of  the  wife, 

was  then  standing  in  the  joint  names  of  the  trustees  in  restricted  to 

the  books  of  the  Governor  and  Company  of  the  Bank  an  existing 

coverture  bv 
of  England  as  therein  mentioned,  upon  trust  that  they  the  introduc- 

should  out  of  the  same  sums  of  money,  in  the  first  place  M°"  of  a^i'*]- 

.         r      11    t^onal  words, 
retain  to  and  reimburse   themselves   and   himself,   all  which  obvi- 

costs,  charges,  and  expenses  which  they  should  sustain  o"*lv  W"^ 
in  the  execution  of  the  trusts,  and  after  payment  of  existing  co- 
such  costs  and  expenses  should  stand  and  be  possessed      jfth'jrc- 

q{  striction  forms 
part  of  the 
oiily  sentence  which  gives  any  estate,  and  is  in  words  made  part  of  the  gift,  then 
the  CAtute  and  the  restriction  must  be  commensurate.  ^ 

Vol,  I.  O  o 
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1849.        of  the  surplus,    and  oF  the    rents,  issues,  and   profits 
^^'^~^      thereof  until   the  same   should  be   sold,    and    also    of 

Ih  re 

Gaffek.        the   sum    of  850/.,    S/.  per   cent.   Consolidated    Bank 
Annuities,  upon  and  for  the  trusts,  intents,  and  pur- 
poses thereinafter  declared  (that  is  to  say),  upon  trust 
that  they  the  said  trustees  and  the  survivor  of  them, 
and  the  executors,  administrators,  and  assigns  of  such 
survivor,  should  lay  out  and  invest  such  surplus  when 
the  same  should  be  received,  immediately^  or  as  soon  as 
conveniently  might  be,  in  their  or  his  names  or  name,  in 
the  purchase  of  a  competent  share  or  competent  shares 
of  any  of  the  parliamentary  stocks  or  public  funds  of 
Greal  Britain,  or  at  interest  upon  Government  or  real 
securities   in  England  or  Wales^  and  should  from  time 
to  time  alter^  vary,  and  transpose  the  same  as  they  or 
he  should  think    fit,  yet   so   that   during  the  lives   of 
B.  Gqffce  and  H.  Gaffec^  and  the  life  of  the  survivor 
of  them,  every  such  laying  out,  investment,  alteration, 
variation,  or   transposition  should    be  made    with    the 
consent   of  the  said  B.  Gaffec  and  //.  Gaffee,  or    the 
survivor  of  them,  testified  by  some  writing  under  their, 
his,  or  her  hands  or  hand ;  and  should  stand   and  be 
possessed  of  and  interested  in  the  said    trust    monies, 
stocks,  funds,  and  securities,  and  the  interest,  dividends, 
and  annual  produce  thereof^  and  of  the  rents,  issues,  and 
profits  of  the  said  freehold  estates  until  the  same  should 
be  sold,   upon    trust,    that    they  the  trustees    and   the 
survivor  of  them,  and  the  executors,  administrators,  and 
assigns  of  such  survivor  should  pay  the  interest,  divi- 
dends, and  annual  produce  of  the  same  trust  monies, 
stocks,  funds,  and  securities,  and  the  rents,  issues,  and 
profits  of  the  said  freehold  estates  until  the  same  should 
be  sold,  to  such  persons,  and  for  such  purposes  as  the 
said  77.  GaJJce  should  from  time  to  time,  by  any  writing 
under  her  hand,  direct  or  appoint,  "  but  not  so  as  to  dU' 

pose 
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pose  of  the  same  by  sale^  mortgage^  or  charge^  or  otherwise        1849. 
in  the  way  of  anticipation^  and^  in  default  of  such  direc-      -^^^^-^ 
Hon  or  appointment^  into  her  own  hands^for  her  atom  sepa^      Gapfeb. 
rate  me^  notwithstanding  her  coverture^  independent  of  the 
said  Benjamin  GafFee,  who  is  not  to  intermeddle  there- 
with,  neither  is  the  same  to  be  subject  or  liable  to  his  debts, 
contracts,  or  engagements,  and  the  receipts  of  her  the  said 
Hannah  GaiFee  and  of  her  appointees  are  hereby  de- 
clared to  be  discharges  for  the  sameJ* 

The  settlement  then  provided,  that,  after  the  decease  of 
H.  Gaffee,  the  trustees  should  pay  the  interest,  dividends, 
and  annual  produce  of  the  trust  monies  and  premises,  and 
the  rents,  issues,  and  profits  until  the  sale,  to,  or  permit 
the  same  to  be  received  by,  B,  Gaffee  and  his  assigns 
during  his  life,  and  after  the  decease  of  the  survivor  of 
them,  B»  Gaffee  and  H.  Gaffee,  if  there  should  be  issue 
of  their  bodies  any  child  or  children,  to  hold  the  trust 
monies  and  premises  in  trust  for  all  and  every  such  child 
or  children,  according  to  the  joint  appointment  of  B. 
Gaffee  and  H.  Gaffee,  or  the  appointment  of  the  sur- 
vivor as  therein  mentioned,  and,  in  default  of  such  ap- 
pointment, in  trust  for  the  children,  to  vest  in  the  sons 
at  twenty-one,  and  the  daughters  at  twenty-one  or  mar- 
riage, but  not  to  be  payable  until  the  death  of  the  sur- 
vivor of  them,  the  said  B.  Gaffee  and  //.  Gaffee ;  and  if 
there  should  be  no  children  of  the  marriage,  and  //. 
Gaffee  should  survive  B.  Gaffee,  in  trust,  to  transfer  the 
whole  of  the  trust  monies  and  premises  to  H.  Gaffee ; 
but  if  B.  Gaffee  should  survive  H.  Gaffee,  then  in  trust, 
after  the  death  of  B.  Gaffee  and  failure  of  issue,  to 
transfer  the  said  trust  monies  and  premises,  according 
to  the  appointment  of  H.  Gaffee  ;  and  in  default  of  such 
appointment,  to  her  next  of  kin,  according  to  the  Statute 
of  Distributions  in  case  she  had  died  intestate  and  un- 
married. 

Oo  2  In 
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1849.  In  the  month  of  Fehmary  1848,  the' Trustees  paid 

^^^^^     into  Court  the  sums  of  286/.  25.  9A,  3/.  bs.  per  cent, 
Oaffeb.       Annuities,  and  5590/.  Consols,  which  were  then  stand- 
ing in  their  names,  subject  to  the  trusts  of  the  settle- 
ment. 

There  were  several  children  of  the  marriage.  B. 
Gaffee  died  in  October  1818;  and  in  the  month  of 
Jmiuaty  1828,  H.  Gaffee  intermarried  with  Adam  Brown. 
Subsequently  to  this  second  marriage,  she  concurred 
with  her  husband,  Adam  Brown^  in  charging  the  trust 
funds  with  various  annuities,  which  were  duly  paid  to  the 
annuitants  up  to  a  very  short  period  before  the  Trustees 
paid  the  trust  funds  into  Court  as  before  mentioned. 

In  January  1 8^9^  Hannah  Bt^awn  presented  a  petition 
for  the  payment  of  the  whole  of  the  dividends  accruing 
from  the  sums  which  had  been  paid  into  Court, 
alleging  that,  under  the  terms  of  the  settlement,  the  pro- 
vision for  her  separate  use,  and  the  restraint  on  antici- 
pation, prevailed  during  her  second  coverture.  This 
petition  was  opposed  by  the  annuitants,  and  came  on 
to  be  heard  before  the  Vice-Chancellor  JVigraniy  on 
the  15th  January  1849,  when  his  Honor  held  that  the 
restraint  was  confined  to  the  first  coverture,  (a)  From 
this  decision  Hannah  Brown  now  appealed  to  the  Lord 
Chancellor. 

Mr,  Wood  and  Mr.  Parsons^  for  the  appeal  petition. 
Admitting  that  an  alienation  during  widowhood  would 
have  been  valid.  Barton  v.  Briscoe  (^),  it  is  firmly 
established  that,  wherever  there  is  a  settlement  of  pro- 
perty to  the  separate  use  of  a  woman,  and  she  is  prohi- 
bited from  anticipating  it,  the  restraint  will  exist  during 
any  coverture  or  covertures  to  which  she  may  after- 
wards 
(a)  7  Ilarr,  101.  (6)  Jacob,  003. 
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wards  be  subject :  Tullcit  v.  Armstrong  (a),  Scarborough  v.        1 84-9. 
Barman,  (a)      It  is  said  that  the  restraint  a^i^ainst  an-     ^^^ 
ticipation  is  a  mere  accessory  to,  and  cannot  be  more       Gaffeb. 
extensive  than,  the  separate  use  clause,  but  the  reverse 
of  this   proposition  is  established    in  Brown  v.  Bani" 
ford.  {J))     The  Vice-Chancellor  Wigram  said  he  could 
not  decide  otherwise  than  in  favour  of  the  respondents, 
without  overruling  the  cases  of  Knight  v.  Knight  (c\ 
Benson  v.  Benson  (</),  and  Bradley  v.  Hughes  {c) ;  but 
all  those  cases  were  decided  and  were  founded  upon  the 
law  as  it  existed  previously  to  Tullett  v.  Armstrong,  {a) 

The  Solicitor-General  and  Mr.  Bacon^  for  the  Re- 
spondents. The  cases  of  Knight  v.  Knight  (c),  Benson  v 
Benson  (c/),  and  Bradley  \.  Hughes  {e)  were  not  mentioned 
in  the  judgment  of  Tullett  v,  Armstrong  (a),  and  the  case 
of  Bradley  v.  Hughes  {c)  was  not  even  cited.  The  whole 
scheme  of  the  settlement  now  under  discussion  points  to 
the  construction,  that  the  fetter  should  only  operate  in 
and  during  the  first  marriage.  The  general  words,  "  not- 
withstanding the  present  or  any  future  coverture,"  are 
not  to  be  found  in  this  settlement.  It  is  quite  clear  that 
the  restraint  may  be  confined  to  a  particular  coverture. 

iThe  Lord  Chancellor.  At  the  time  when  the 
cases  cited  were  decided,  the  Vice-Chancellor  of  England 
was  of  opinion  that  there  could  be  no  postponed  fetter, 
and  on  that  assumption  the  general  words  could  have 
created  no  prohibition.  The  question  is,  whether  the 
reference  to  a  particular  coverture  cuts  down  the  gene- 
rality of  the  gift.] 

Mr.  Walkei'  and  Mr.  Blundcll,  for  the  Trustees. 

Mr. 

(a)  4  M^i.  tj-  Cr.  377.  (d)  6  Sivi.  126. 

(b)  1  Phi/.  620.  (e)  SSim.  149. 

(c)  6  Sim.  121.» 

Oo  3 
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1850.  Mr.  fVood^  in  reply. 


,^.^  The  Lord  Chancellor. 

1850. 

/W.  26.  The  Vice-Chancellor  ffigram,  in  his  judgment  in  this 

caM,  did  not  give  a  decided  opinion  as  to  the  con- 
straction  of  the  settlement,  but  thought  himself  boand 
by  the  cases  of  Knight  ▼•  Knight  (a),  Benson  ▼.  Ben^ 
ion  (b)j  and  Bradley  y.  Hughes,  {c) 

It  has  been  my  duty  to  examine  both  these  grounds ; 
andy  first,  as  to  those  three  cases :  the  first  was  decided 
in  I8S49  the  second  in  1835,  and  the  third  in   1836. 
At  those  respective  periods,  the  rule  of  this  Court  was 
supposed   to  be  settled  by  the  cases  referred  to  by  me 
in  Tulletty.  Armstrong  {d)f — that  provisions  for  separate 
use  and  against  anticipation  would  be  inoperative  under 
n  second  marriage,  and  that,  although  a  second  marriage 
had  been  contemplated,  and  attempted  to  be  provided 
iigninst,  as  in  Malcolm  v.  (yCallaghan.  {e)    Under  such  a 
supposed  state  of  the  law,  the  decisions  referred  to  were 
the  necessary  consequence;  for  if  provisions  for  the  se- 
parate use  and  against  anticipation  could  not  be  made  to 
operate  in  cases  of  a  second  marriage,  it  could  not  be  ma- 
terial whether  the  parties  had  or  had  not  expressed  such 
intention ;  but,  now  taking  the  rule  to  be  ns  laid  down  in 
Tidlrft  V.  Armstrong  (d)  in  1839,  that  these  fetters  will 
protect  the  property  of  the  wife  during  a  second  cover- 
tuns  nothing  having  been  done  by  her  whilst  discovert  to 
remove  them,  the  only  question  must  be,  whether   the 
settlement  bo  .so  framed  as  lo  include  the  period  of  the  se- 
cond coverture.    It  must  be  observed,  that  of  those  coses 


M) 


(rt)  Vhi  tuprd^  (d)   Chi  supra. 

{h)  rhi  mitrd,  u)  o  Law  J,  Chavc.  137 

(r)    Vhi  typrd. 
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so  decided  by  the  Vice-Chancellor  of  England,  in  the  1850. 
first,  Knight  v.  Knight  (a),  there  was  a  distinct  gift  for  life  ^"^7^^^^ 
to  the  separate  use  and  without  power  of  anticipation ;  but  Gaffes. 
the  Vice-Chancellor,  after  referring  to  Newton  v.  Reid  {b) 
and  Woodmeston  v.  Walker  {c\  held  that  the  restrictions 
were  binding  during  the  life  of  the  first  husband,  but  not 
beyond /it.  So  in  Benson  \.  Benson  (d)y  there  was  a 
distinct  estate  for  life  given,  but  the  provision  as  to 
separate  use  and  against  anticipation  appeared  to  be 
applied  to  the  existing  coverture.  Bradley  v.  Hughes  (e)^ 
in  its  circumstances,  much  resembled  the  present  case, 
there  being  no  gift  for  life,  except  in  the  direction  to 
pay  to  the  separate  use ;  but  the  Vice-Chancellor  held 
the  assignee  of  the  second  husband,  under  the  Insolvent 
Act,  entitled,  upon  the  principle  supposed  to  be  esta- 
blished in  Woodmeston  v.  Walker  (c),  and  Brawn  v. 
Pocock  (g),  "  that  property  given  to  the  separate  use  of 
a  married  woman  would  operate  as  a  restriction  during 
that  coverture,  but  not  afterwards;  so  that,  after  the 
death  of  the  first  husband,  the  trust  was  for  her,  and  that 
then  the  marital  right  of  the  second  husband  intervened, 
and  his  assignee  was  entitled  to  the  annuity." 

These  cases,  therefore,  proceeding  upon  a  supposed 
rule  of  equity,  which  does  not  now  exist,  and  it  being 
now  settled  that  a  gift  to  the  separate  use  without  power 
of  anticipation  will  operate  upon  all  the  covertures  of  u 
woman,  unless  the  provisions  are  destroyed  whilst  she  is 
discovert,  those  cases  cannot  be  considered  as  authorities 
applicable  to  the  question  in  this  case,  which  must 
therefore  depend  upon  the  construction  to  be  put  upon 

the 

(a)  Ubi  supra.  (d)   Vbi  mpru, 

(b)  4  Sim,  141.  (<?)   Ubi  supra, 

(c)  2  Russ.  4*  M,  197.  (g)  2  Russ,  cj-  M.  210. 

O  o  4 
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1850.        the  words  used;  namelv,   whether  the  proTisiocs  for 
^■^'^^^^'^     separate  use  and  against  anticipation  are  applicable  to  the 
Gappee.       whole  of  the  life  estate  given,  or  onlv  to  the  thea  exUting 
coverture:  and  for  this  purpose,  the  first  observation 
that  arises  is,  that  there  is  no  gift  but  in  the  direction  to 
pay,  and  that  direction  is  to  pavupon  the  wife's  appoint- 
ment in  writing,  but  not  bv  anticipation  ;  and  in  default 
of  appointment,  into  her  own  hands  for  her   separate 
use.     This  provision,  standing  by  itself,  would   give  to 
the  wife  the  security  of  separate  estate,  accord  in  j^  to  Ti//- 
lelt  V.  Armstrong  (a)  and  Scarborough  v.  Borman  ■  aj  ;  but 
these  words  are  added,  *^  notwithstanding  her  coverture, 
independent  of  the  said  Benjamin  Gajffce^  who  is  not  to 
intermeddle  therewith,  neither  is  the  same  to  be  liable 
to  his  debts,  contracts,  or  agreements ;  and  the  receipts 
of  her,  the  said  Hannah  Gaffee,  and  of  her  appointees, 
are  hereby  declared  to  be  discharges  for  the   same.'* 
These  latter   words  obviously  apply  only  to   the    then 
existing  coverture ;  but  the  parties  intended    that    the 
wife  should  have  an  estate  for  life.     The  possibility  of 
her  surviving  her  husband  was  not  contemplated ;   but 
that  would  not  of  itself  affect  the  construction  of  the 
first  part  of  the  gift,  if  that  be  sufficient  to  give  her  an 
estate  for  life.     It  is  in  the  first  place  to  be  observed, 
that  these  words  are  inoperative  so  far  as  relates  to  the 
then   existing  coverture,  for  Betijamin  Gajfcc  and   his 
creditors  would  have  been  effectually  excluded   by  the 
earlier  words,  though  these  had  not  been  added.      Can 
any  higher  effect  be  given   to  these  latter  words,  than 
to  shew  that  the  parties  at  the  moment  contemplated 
only  the  existing  coverture,  and  had  no  purpose  present 
to  their  thoughts  relative  to  any  future  coverture  ?    If 
the  absence  of  such  thoughts  would  not  of  itself  affect 
the  construction  of  the  gift,  can   these  words  have  that 

effect, 

(a)  Ubi  tuprd. 
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effect,  as  they  only  prove  the  absence  of  such  thoughts,         1850* 
being  inoperative  for  the  purposes   contemplated   by  /^^^ 

the  parties  ?  |Gaffbe» 

What  the  annuitants  are  claiming  is  the  absolute  life 
estate  of  the  wife,  become  the  property  of  the  husband 
by  the  marriage;  but  of  any  such  life  estate  there  is  no 
creation  by  the  settlement,  by  which  the  trustees  are 
only  authorised  to  pay  the  dividends  as  they  accrue  and 
without  anticipation  to  the  appointees  of  the  wife,  or  into 
her  own  hands.  Her  joining  in  the  annuity  deeds  can-> 
not  be  an  appointment  under  this  power. 

The  order  of  the  Court  appealed  from,  therefore, 
directs  the  trustees  to  pay  in  a  manner,  not  only  not 
authorised  by  the  terms  of  the  trust,  but  in  direct  con- 
tradiction to  it,  being  to  grantees  of  anticipated  interests, 
and  the  discharges  for  which  payments  cannot  be  either 
by  the  wife,  or  her  appointees.  The  construction 
adopted  can  only  be  supported  upon  the  supposition, 
that,  taking  the  whole  provision  together,  the  generality 
of  the  earlier  part  of  it  is  restricted  and  confined,  by 
the  reference  to  Benjamin  Gaffce  and  his  debts,  to  the 
then  existing  coverture;  but  if  so,  the  whole  provision 
must  be  so  restricted  and  confined ;  and  in  that  case  the 
direction  to  pay  the  dividends  to  the  wife  or  her  ap- 
pointees must  be  read  with  the  same  restriction,  the 
provision  as  to  anticipation  and  separate  use  being  part 
of  the  direction  to  pay ;  so  that  after  the  death  of  B. 
Gffffec^  the  direction  or  trust  to  pay  the  dividends  to 
tlie  wife  ceased. 

The  construction  contended  for,  assumes  that  the 
words  used,  mean  an  estate  for  life  to  the  wife  and 
during  the  life  oF  her  then  husband,  for  her  separate 
use  and  without  anticipation ;  but  I  find  no  words  giving 

an 
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1850.  an  unqualified  life  estate.  If  the  restriction  form  part 
^'^'T^^^  of  the  only  sentence  which  gives  any  estate,  and  is  in 
Gafpre.  words  made  part  of  such  gift,  then  the  estate  and  the 
restriction  must  be  commensurate.  It  being  however 
clear,  that  ihe  wife  surviving  was  to  enjoy  the  income, 
from  the  provision  for  the  children  being  to  take  effect 
from  and  after  the  decease  of  the  husband  and  wife, 
the  clause  giving  the  income  to  the  wife  cannot  be  so 
construed  and  restricted ;  and  if  it  cannot  be  so  re- 
stricted, the  trust  must  be  construed  as  a  direction  to 
pay  the  dividends  to  the  wife  for  her  life,  or  to  her  ap- 
pointees without  anticipation  ;  and  if  such  had  been  the 
words  used,  the  direction  would  have  operated  during  a 
second  coverture,  notwithstanding  the  inoperative  refer- 
ence to  the  first  husband  and  his  debts. 

Upon  the  ground,  therefore,  that  in  the  present  state 
of  the  authorities,  the  cases  referred  to  as  having  been 
decided  by  the  Vice-Chancellor  of  England  cannot  be 
considered  as  regulating  the  decision  of  this  case,  and 
that  the  true  construction  of  the  settlement  is  a  gift  for 
the  separate  use  without  anticipation  to  operate  for  the 
whole  life  of  the  donee,  1  am  of  opinion  that  the  second 
husband  was  bound  by  these  provisions,  and  that  the 
assignment  by  the  second  husband  and  the  wife  was 
void,  and  that  an  order  ought  to  have  been  made  ac- 
cording to  the  prayer  of  the  petition. 
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11.  ' 

npHIS  was  an  appeal  from  a  judgment  pronounced   If  a  testator 
-*•    by  the  Vice-Chancellor    IVigram^  on  the  hearing  gacy  abso- 

on  further  directions  of  this  suit,  on  the  8th  June  1849.   lutcjy  aa  re- 
gards his 

estate,  but 
The  points  to  which,  as  will  be  seen  by  the  judgment  restricts  the 

of  the   Lord  Chancellor,  the  discussion  was  substan-  legatee's  en- 

tially  confined,  were   the  following,  —  viz.     First,  the  t^secure'cer- 

interest  tainobjecte 

for  the  benefit 
of  the  legatee ;  upon  failure  of  such  objects,  the  absolute  gift  prevails :  but,  if  there 
be  no  such  absolute  gifl  as  between  the  legatee  and  the  estate,  and  particular  modes 
uf  enjoyment  arc  prescribed,  and  those  modes  of  enjoyment  fail,  the  legacy  forms 
part  of  the  testator's  estate,  as  not  having  in  such  event  been  given  away  from  it. 

In  the  case  of  a  will  containing  such  a  disposition,  the  intention  of  the  testator  is 
to  be  collected  from  the  whole  will,  and  not  from  words  which,  standing  alone,  would 
constitute  an  absolute  gith 

When  the  terms  of  a  gift  are  ambiguous,  leaving  it  doubtful,  whether  -or  not  an 
absolute  interest  is  given,  the  subsequent  disposition  of  the  subject-matter  of  tlie 
gift,  in  every  possible  event  which  can  arise,  iorms  an  important  consideration  in 
putting  a  construction  on  those  ambiguous  terms  ;  such  a  disposition  being  appar- 
ently mconsistent  with  the  intention  of  giving  an  absolute  interest  in  the  first 
instance. 

By  a  parol  ante-nuplial  agreement,  it  was  agreed,  that  the  huslmnd  should  take  a 
certain  portion  of  the  wife's  property,  and  that  the  residue  should  be  settled  for 
her  separate  use.  This  agreement  was  carried  out  so  far  as  related  to  the  husband  ; 
but  no  settlement  was  made  on  the  wife.  The  wife  subsequently  to  her  marriage 
filed  her  bill  by  her  next  friend,  stating  these  facts,  and  praying  that  her  interests  in 
certain  property  consisting  of  real  estate  coming  to  her  might  be  declared  accordingly. 
The  husband,  by  his  answer,  admitted  the  statements  in  the  bill.  A  deed  was  then 
prepared,  purporting  to  be  a  settlement  on  the  wife,  in  pursuance  of  the  agreement, 
and  giving  her  a  power  to  dispose  of  her  property  by  will.  This  deed,  though 
signed  by  the  wife,  was  not  acknowledged  by  her.  She  made  a  will,  disposing  of 
her  property  in  favour  of  her  husband  and  other  parties,  and  died.  The  husband 
then  fded  a  supplementid  bill,  praying,  as  against  the  heir  of  the  wife,  that  the  parol 
agreement  might  be  carried  into  effect,  that  the  want  of  an  acknowledgment  might, 
if  necessary,  be  supplied,  and  that  the  will  of  the  wife  might  be  established  as  a  valid 
execution  of  the  power  given  to  her  by  the  deed.  Held,  first,  that,  in  a  suit  thus 
framed,  there  was  no  case  established  in  point  of  proof  as  against  the  heir  ;  secondly, 
that  the  contract  so  entered  into  before  marriage,  there  being  nothing  but  marriage 
following,  could  not  be  carried  into  effbct  under  the  statute  of  frauds ;  and,  thirdly, 
that  the  Court  would  not  supply  the  want  of  the  acknowledgment,  as  tending  to 
destroy  the  protection  which  the  law  throws  around  married  women. 
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184-9.  interest  which  Catherine  Lassence^  the  daughter   of  the 

7^^^^^^  testator  Matthew  Kannan.  took    in  the  residuary   real 

V.  and  personal  estate  of  her  father  under  the  terms   of 

TiERNEv.  ijis^yiii^     Secondly,  whether  a  sum  of  420/.    155.    2d. 

Bank  3/.  per  cent.  Annuities^  standing  to  the  credit  of 
the  cause  to  an  account  entitled  ^Uhe  account  of  the 
produce  of  the  testator's  real  estate,"  and  which  arose 
from  a  sale,  after  the  death  of  the  testator  and  before  tl)c 
institution  of  the  suit,  of  part  of  the  testator's  real  estate 
to  the  BlackxKall  Railway  Company,  was  to  be  consi- 
dered as  real  or  personal  estate.  Thirdly,  whether 
J.  G.  Lassence  the  husband  of  Catherine  Lasseuce^  and 
two  of  the  Defendants,  were  entitled  to  the  benefit  of 
a  devise  of  real  estate  made  to  them  by  the  will  of 
Catherine  Lassence^  this  will  purporting  to  be  executed 
in  pursuance  of  an  alleged  ante-nuptial  parol  agree- 
ment, that  her  property  should  be  at  her  own  disposal, 
2md  also  in  pursuance  of  a  power  given  to  her  by 
an  indenture  dated  the  21st  Oc/oZ>c;' 1843,  signed  by 
Catherine  Lassence  subsequently  to  her  marriage,  but 
not  acknowledged  by  her,  as  recjuired  by  the  Act  for 
abolishing  fines  and  recoveries. 

The  following  slateir.ent  of  the  facts  of  the  case  will 
shew  the  manner  in  which  the  several  points  just  stated 
arose. 

Matthew  Kanna?iy  who  died  in  January  1823,  by  his 
will,  dated  the  14lh  June  1821,  after  directing  the 
payment  of  all  his  just  debts,  funeral  expenses,  and 
the  charges  of  proving  his  will,  gave  his  residuary 
estate  and  effects  to  his  wife  and  two  other  persons, 
(whom  he  afterwards  named  executrix  and  executors), 
as  trustees  for  certain  purposes;  and  then,  after  direct- 
ing the  payment  of  several  pecuniary  and  specific 
legacies,  gave,  devised  and  bequeathed  as  follows  :   "  I 

give 
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give  and  bequeath  to  my  only  daughter  Catherine 
lieadf  wife  of  Joseph  Readf  of  Tottenham  Cowt  Road, 
in  the  county  of  Middlesex,  stockbroker,  the  residue, 
and  remainder  of  my  property,  wheresoever  and  what- 
soever, to  receive  the  interest  thereof  during  her  life- 
time, both  in  funds,  houses,  and  the  interest  of  money 
arising  from  any  other  source  &c.,  without  being  sub- 
ject to  any  control  or  restraint  from  her  present  or  any 
future  husband,  for  her  sole  use  and  purpose,  her 
receipts  alone  to  be  taken  as  legal  for  the  money  she 
receives.  It  is  also  my  will,  that  she  shall  not  have 
any  power  to  dispose  of  any  part  of  my  property 
during  her  life,  unless  for  the  purpose  of  transferring 
it  from  one  stock  to  another,  or  of  disposing  or  selling 
any  houses,  or  monies  in  the  funds,  for  the  sole  purpose 
of  investing  it  in  some  other  concern  or  purchase,  which 
may  be  deemed  more  eligible  than  where  it  is  already 
placed  out,  but  this  must  be  done  with  the  entire  con- 
sent of  the  executors  and  executrix.  It  is  also  my 
will  that  the  whole  property  shall  be  divided  between 
her  children  after  her  decease,  share  and  share  alike, 
in  the  following  manner, — viz.  that  the  males  shall  have 
one  half  of  the  property  bequeathed  to  them  when  they 
arrive  at  the  age  of  twenty-three  years,  and  to  receive 
the  interest  of  the  other  or  remaining  half  of  their 
shares  during  life,  and  to  equally  divide  it  amongst  their 
children  after  their  decease,  or  to  the  next  relation, 
or  to  their  husbands  so  long  as  they  live,  if  they  should 
have  no  issue.  I  also  wish  the  property  or  share  coming 
to  the  females  to  remain  invested  where  it  was  placed, 
if  secure,  or,  if  not  deemed  so,  to  be  placed  in  any 
other  way  the  executors  may  deem  proper,  without  in- 
curring risk  of  its  being  lost  or  misplaced,  and  to 
receive  the  interest  only  during  their  lives,  without 
being  subject  to  any  restraint  or  control  from  their 
husbands.     And  if  it  can  be  proved   that  they  shall 

even 
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even  attempt  to  dispose  or  sell  their  life  interest   in  it, 
it  is  my  will  that  the  property  do  go  over  to    their 
brothers,  and  that  they  shall  be  entirely  deprived  of  it ; 
after  their  decease,  their  part  of  the  property   to   be 
divided,  share  and  share  alike,  between  their  children, 
and  if  they  have  no  issue,  among  their  husbands  during 
their  lifetime,  then  to  go  to  the  nearest  relation  on  their 
mother's  side.     It  shall  and  may  be  lawful  to  and  for 
the  said  trustees,  or  the  survivor  or  survivors  of  them, 
or  the  executors  or  administrators  of  such  survivor,  in 
case  of  the  death  of  any  of  them,  or  his  or  their  de- 
sire to  be  discharged  from  the  trusts  reposed   in   them 
before  the  accomplishment  of  the  said  several    trusts, 
to  nominate  one  trustee  or  trustees  for  the  purposes 
aforesaid  to  keep  up  the  number  of  the  said  trustees, 
with  like  power  to  them,  and  such  new  trustee  or  trus- 
tees, in  case  of  their  death,  or  wish  to  be  discharged 
from  the  said  trusts,  to  keep  up  the  same  number  of 
trustees,  and  each  trustee  to  be  only  accountable  for  his 
own  act  and  deed." 


Catherine  Read  had  four  children,  three  of  whom 
died  in  the  lifetime  of  her  husband  Joseph  Read^  infants 
and  unmarried,  and  the  fourth  of  whom  died  shortly 
after  him,  also  an  infant  and  unmarried.  Joseph  Read 
died  in  Ajml  1833,  having,  by  his  will,  given  all  his 
property  to  his  wife  for  her  own  use  and  benefit,  and 
appointed  her  his  sole  executrix.  On  the  12tli  August 
1834,  Catherine  Read  became  the  wife  of  J.  G.  Las- 
sence.  There  were  no  children  of  this  marriage;  and 
previously  to  filing  the  bill  next  hereinafter  mentioned, 
Catherine  Lassaice  took  out  administration  to  her  four 
children  by  Joseph  Read,  all  then  deceased. 

On  the  20tli  Janxmry  184-2,  Catherine  Lassence^  by 
her  next  friend,  filed  her  bill  against  the  surviving  exe- 
cutors 
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ciitors  of  Matthew  Kannan,  stating,  among  other  thingSi 
that,  upon  occasion  of  her  marriage  with  «/.  G.  Lassencey 
and  before  the  solemnization  thereof,  it  had  been  agreed 
between  her  and  J.  G.  Lassence^  that  he  should  invest  a 
sum  of  3000^,  part  of  her  property,  in  the  purchase  of  a 
government  annuity  for  his  life,  and  in  his  own  name,  and 
for  his  own  use  and  benefit,  and  that  she  should  be  en* 
titled  to  hold  and  enjoy  all  the  residue  of  her  property, 
whether  derived  from  the  testator  Matthew  Kannan^  or 
from  her  former  husband^  or  in  any  other  manner,  for 
her  sole  and  separate  use,  and  that,  if  necessary,  a 
proper  settlement  thereof  should  be  executed  by  them 
respectively ;  and  further  stating,  that,  in  pursuance  of 
such  agreement,  3000/.  part  of  the  property  of  Catherine 
Lassence,  had  been  laid  out  and  invested  by  Catherine 
Lassence  in  the  purchase  of  a  government  life  annuity, 
in  the  name  and  for  the  benefit  of  J.  6.  Lassence,  and 
that  he  had  received  and  enjoyed  the  same  accordingly 
ever  since  their  marriage,  but  that  no  settlement  had 
been  made  upon  Catherine  Lassence  of  the  other  part  of 
her  property;  and  that  in  the  events  which  had  happened, 
and  in  case  she  should  not  have  any  other  issue,  she 
would  be  entitled  in  remainder,  expectant  upon  the  life 
estate  given  to  her  by  the  will  of  the  testator  Matthew 
Kannan,  to  the  corpus  of  his  real  and  personal  estate ; 
and  that  she,  Catherine  Lassence,  was  then  in  the  fiftieth 
year  of  her  age,  and,  according  to  the  course  of  nature, 
was   not   likely  to   have   any  other   child ;   and  that, 
under   such    circumstances,  she  was   then  entitled  to 
have  the  corpus  of  the  personal  estate  transferred  to 
her ;  and  praying  that  the  trusts  of  the  will  of  the  tes- 
tator  Matthew   Kannan    might    be  declared,    and    so 
far  as  the  same  remained  to  be  performed,  that  such 
trusts  might  be  carried  into  execution,  by  and  under 
the  direction  and  decree  of  the  Court ;  that  all  proper 
and  necessary  accounts  might  be  taken,  and  directions 

given 
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•J-jft  Mi-^Cisr  cr  i-ft  Sii-.L^  -*-•:  -tjii-^  1:1  iricr.  rirerrc^r  x 

'.-.e  ran::. 7  cc  :!.*  :=sca*-:?':  izd  :irii«»r  -ri-iri--:-  i-iicci 
cc-er  v..::r».  --jc  i::*  Derer'iozis  5-.:.:..i  inr'^*=r  :nD3 
O-'ir:,  :o  2:1  accccr.:.  v:  c»r  ecricti  -  ti**  xccjczt  cc 
•£A  pv*o<i::c«  cf  :i.«*  les^-'r's  r»al  tsLiir.  *  ire  s,^zi  'if 
42''<!-  IS;-  2--  £ar.iC  ^'.  per  CdC-  Azr-.-'«s*  -w'-^ch  had 
ari*«r.  frcci  the  4a.e  to  '.r.-*  B^zc-^zzz^  Ra— tit  Cod  car  j 
a.)  here{r.b^ore  ^Lii^c. 

hu':j'i<^^za:i'.r:  to  :h*d-Ir.z  c:  this  ell.  ir.-i.  c::  "he  £Ist 
(xtfjAT  1 1 13,  afi  ir.cen'.urc  wa-  tt ;!>:■=:  cei^ccz  Jl  G-  Z-j-- 
itncJi  cf  Lf.e  first  piarr,  Jamtt  Fz-zaz:  ci":he  i<=t:cci  rjjt, 
an/i  Cfith^.riTut  Ijnuer.ce  of  the  third  rcrt.  r'-rrcnii:^  :o 
lie  a  ^*lhjr,tT,i  Tn:ide  h^;  pjr=-ji::ce  cf  ie  r^rcl  a^ree- 
rnent  ^:Rtered  into  lx:i«etr.  -7.  G-  Lcj^rncc  i::a  C-:-".'?:fr::»<? 
JjaxuTif.^.   previcusir  to    the.r  marrLc^  i-?   before  men- 
tioned. Ev  tiila  indenture,  which  wj*  *:::r.ed  bv  Catherine 
Ijnzseiice  and  the  other  parties,    «7.  G.  Lcis^7^Cr:  aislgred 
to  ./.  Fa'scKtt  all   the   ir.tere?'t  of  C^thcrir^i  Z^izjjzficc,  in 
the  eistate  of  Hafl/trj:  Kcnnan^  upon  t/usL.  among  nther 
thihgry  to  pny,  transfer  and  assign  the  same    unto  such 
person  or  f>erson*>.  and   in  sucli  manner  and  for:r,  and 
to  and  for  such  uses,  intents  and  purpose^,    as  she  the 
said  Catherine  Lasscnce,  by  any  instrument    in    \%ritiog 
under  her  hand  and  seal,  attested  by  tv\o  or  more  cre- 
dible witnesses,  or  by  her  last  u  ill  and  testament,  shouhl 
direct  and  appoint ;  and  in  default  of  such  direction  or 
»ppointnient  unto  such  person  or  persons  ns  should  be 
entitled  thereto  Hf  the  said  Cathainc  Lass  nice  had  not 
intermarried    with   J,   G,  Lassence),  accordini^    to    the 
•Statute  of  Distributions.     This  indenture  was  never  ac- 

knowled'ied 


GASES  IN  CHANCERY. 


557 


knowledged  by  Catherine  Lassence^  as  required  by  the 
Act  for  the  abolition  of  Fines  and  Recoveries  (3  &  4 
Will.^.  c.7^).  She  died  on  the  14th  May  1847, 
without  ever  having  had  any  child  by  J,  G,  Lassence, 
and  having  by  her  will,  dated  the  12th  May  1847,  made 
in  pursuance  of  the  power  given  to  her  by  the  inden- 

§ 

ture  of  the  21st  October  1843,  given  the  residue  of  her 
property  unto  J.  G.  Lassence  and  James  Fawcetti  in 
trust  for  J,  G.  Lassence  S.  Read  and  R.  Read  in  equal 
thirds,  and  appointed  J.  G.  Lassence  and  J.  Fawcett 
her  executors. 


1849. 


Lassekcb 
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TiERNET. 


On  the  20th  July  1847,  Jl  G.  Lassence  tLXid  James  Fatih 
cett  filed  their  bill  of  revivor  and  supplement  against  the 
surviving  trustee  and  executor  of  the  testator  Matthew 
Kannany  the  heir-at-law  of  Catherine  Lassence,  and  other 
parties  including  5.  Read  and  R*  Read,  stating  the  several 
facts  above  mentioned,  and  that  they  had  procured  ad* 
ministration  de  bonis  non  to  the  deceased  children  of 
Joseph  Read,  and  praying  a  revival  of  ihe  original  suit, 
and  that  the  agreement,  entered  into  between  J,  G.  Las' 
sence  and  Catherine  Lassence  previously  to  their  mar- 
riage, might  be  decreed  to  be  carried  into  effect,  so  far 
as  the  same  remained  to  be  carried  into  effect,  under 
the  direction  of  the  Court,  and  for  that  purpose  that 
the  heir-at-law  of  Catherine  Lassence  might  be  decreed 
to  convey  all  his  estate  and  interest  in  her  real  estates 
to  the  aforesaid  appointees,  or  as  they  should  direct; 
and  that  (if  necessary)  the  want  of  an  acknowledgment 
of  the  indenture  of  the  21st  October  1843,  by  Catherine 
Lassence,  might  be  supplied  by  the  Court  in  favour  of 
her  appointees,  and,  if  necessary  for  that  purpose,  that 
the  will  of  Catherine  Lassence  might  be  established  and 
be  declared  to  be  a  good  execution  of  the  power  given 
to  her  in  and  by  the  settlement  of  the  21st  October 
1843. 
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Ck.  *Jii>  sen  J'JJLS  li-i},xh^  crjrnaL  cnase  came  ca 
'jO  >*  .'.•iard  cti:br»  ciie  Vxe-Ccosceilcc  WZ^rasm.  ca 
:jr./«ti7ri..-tcUi:.C;.  v^-zecher  wlih.  die  iiipcieciisncji  caxise. 
vi^«:'.i  H.i  H'jr.^^r  Q^Lii,  v.oi  jjcccni^a^  lo  cue  crue  oca- 
-.v-i^o'i  r.i*  "Ji'i  w'l.  c:  3il:::.Lr3:  K.z7i.%.s7t^  mud  in  cae 
*r;-r.ii  whic/.  :.^.i  hj.CD»:r.et:,  :r.e  n=a.  izd  cersccAL  e»cjie 
of  la*?  M-iCaajr.  aiier  ihe  !i:e  ir^LereK  eiven  to  Gfri^rfiif 
La.rumc'f,  v^  uac:L»DOsed  oc  Xa  in  :he  case  ot*  azi  ccses- 
•.aC7:  ar.^i  runher-  tha:  the  :n:eress  which  CUrjti^.v 
L£tis^nc£,  cij  helrfrsi  of  ihe  tesLitor,  took  in  his  real  esLxce, 
Aid  not  pa.»  bj  her  wilL  bat  had  descesxied  upoa  her 
heir-at-law:  and  further,  that  the  sum  oi  420JL  Ijjl  2i. 
Bank  31.  per  cent.  Annuities  hereinbefore  mentioiied 
was  U»  be  ccn^i'iered  as  real  estate. 

From  this  decision  the  Defendants  &  A<r«2<f  and  IL 
lirad  apiitaicii  to  the  Lord  Chancellor ;  but  upon  an  ob- 
jection in  point  of  form  being  taken  on  the  opening  of 
the  appeal,  on  the  2S:h  Xaiember  IS^S^  the  petition  of 
rehearing  v^as  subsequently  amended,  and,  by  arrange- 
ment between  the  parties,  presented  in  the  name  of  the 
Plaintiff  e/.  G.  Lassence. 

The  following  were  the  grounds  of  appeal,  referable 
to  the  three  points  above  mentioned,  as  set  out  in  the 
petition ;  first,  that  the  whole  of  the  personal  estate  be- 
queathed by  the  testator's  will,  subject  to  the  life  estate 
of  Catherine  Lassence j  became  absolutely  vested  in  equal 
shares  in  such  of  the  children  of  Catherine  Lassence  as 
survived  the  testator,  and  that  by  the  death  of  all  of 

such 
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such  children,  intestate  and  unmarried,  and  by  the  will 
of  her  first  husband,  Catherine  Lassetice  became  abso- 
lutely entitled  to  the  whole  of  such  personal  estate,  and 
that  by  the  testamentary  appointment  or  disposition 
made  thereof  by  her,  the  Plaintiff  J.  G.  Lassence^  and 
the  Defendants  S.  Read  and  IL  Read,  became  entitled 
to  the  whole  of  such  personal  estate  in  equal  shares ; 
secondly,  that  whether  the  real  estate  of  the  testator, 
Matthew  Kantian,  or  any  part  thereof,  became,  by  or 
through  the  operation  of  his  will,  vested  in  Catherine 
Lassence,  or  whether  the  same,  or  any  part  thereof,  de- 
scended upon  her  as  his  heiress-at-law,  as  in  the  case  of 
an  intestacy,  then,  having  regard  to  the  facts  and  cir- 
cumstances duly  appearing  by  the  proceedings  in  the 
suit,  such  real  estate  was  subject  in  equity  to  the  tes- 
tamentary appointment  or  disposition  thereof  made  by 
Catherine  Lassence  in  exercise  of  the  power  reserved  by 
the  indenture  of  the  21st  October  1843,  notwithstanding 
that  the  same  indenture  was  never  duly  acknowledged 
by  her  in  the  manner  required  by  the  Act  for  abolishing 
fines  and  recoveries,  and  that  the  heir-at-law  of  Ca- 
therine  Lassence  oufi:ht  to  be  declared  to  be  a  trustee  of 
such  real  estate  for  the  parties  entitled  thereto  under 
her  will ;  and,  thirdly,  that  the  said  sum  of  4S0/.  155.  2d. 
Bank  3/.  per  cent.  Annuities  ought  to  have  been  regarded 
as  personal  estate,  or,  if  considered  as  real  estate,  that 
the  same  was  subject  to  the  trusts  of  the  will  of  Cathe* 
rinc  Lassence. 


Lassence 
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Mr.  RoU  and  Mr.  F.  Sims  Williams,  for  the  Defend- 
ants S,  Read  and  R.  Read,  supported  the  several 
grounds  of  appeal  hereinbefore  stated.  Upon  the  con- 
struction of  the  will  of  Matthew  Kannan,  they  contended 
that  there  was  either  an  absolute  gift  to  Catherine  Read, 
or  a  gift  to  her  for  life,  with  a  gift  of  an  absolute  vested 
interest  to  her  children.     In  support  of  the  latter  con- 
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1849.  struction,  tliey  submitted  that  there  was^  in  the  first 
instance,  an  abaolate  gift  in  favour  of  Catherine  Read^ 
which  was  cat  down  by  subsequent  directions  to  a  life 
interest,  with  an  absolute  gift  over  to  her  children  ;  chat 
the  absolute  gilt  to  the  children  was  in  like  manner  at- 
tempted to  be  cut  down  in  favour  of  dieir  children,  bat 
that,  they  having  no  children,  the  gift  became  absolute. 
They  cited  the  cases  of  WhitteU  v.  Dudin  (a),  Arnold  v. 
Cangrece  (A),  Career  v.  Bandes  (r),  Kamp/  ▼.  Jones  (d\ 
Sawnarez  v.  Snumizres  {e)^  Htdme  v.  Htdme  {g)j  Ring  v. 
Harehnci{k\  Mayers,  TawnseTui {i]y  Leeming  v.  Sker^ 
ratt{k\  Campbell  v.  Brownrigg  {l),  Ridgxrai/  v.  fVood^ 
house  {m),  Wincksorih  v.  IVinehEorth  (n),  Gompertz  v, 
Gompertz^  (o) 

Upon  the  point  of  the  conversion  of  the  real  estate 
into  personalty  by  sale  to  the  Blachrall  Railway  Com- 
pany, they  referred  to  Ex  parte  Hccxkins  [p) ;  and  in 
support  of  the  case  raised  by  the  bill  of  revivor  and 
supplement,  they  referred  to  Hammerdey  v.  Baron  de 
Biel  {q\  Codrington  v.  Earl  of  Shelbirme  (/•),  Sleinmeiz 
▼.  Haltkin.  (s) 

llie  cases  o(Otiv:ayy.  '^'«g(/)  and  Barlec  v.  Barlee[u) 
were  also  referred  to,  as  shewing  that  the  suit  of  a  Jeme 
cooertj  by  her  next  friend,  is  regarded  as  her  suit. 


The 


(tf)  2J.4r  n\  279.  (m)  7  Bcav,  437. 

(A)  1  Russ.  *  M,  209.  (h)  8  Bear.  576. 

(c)  2  Ruu.  4-  M.  301.  (o)  2  PhU,  107. 

(d)  2  Keen,  756.  {p)  13  Sim.  569. 

(r)  4  .1/y.  4-  Cr.  331.  (^)   12  CV.  cj  Fin.  45. 

(ff)  9  Sim.  644.  ( r)  Dick.  475. 

(/i)  2  2/^/7p.  352.  (/)  1  G7.  «$  Jam.  64. 

(i)  3  /?ra(?.  443.  (/)   12  Sim.  90. 

{k)  2  /Azrr,  14.  (i,)  \S.i^S.  100 
(/)  1  /'Ai/.  301. 
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Tlie  Solicitor^General  and  Mr,  fV.  M.  James,  for  the 
heir-at-law  of  Catherine  Lassence,  in  support  of  the 
judgment  of  the  Vice-Chancellor  in  reference  to  the 
real  estate,  insisted  generally  that  Catherine  Lassence 
had  no  power  to  part  with  it ;  and  with  regard  to  the 
property  sold  to  the  Railway  Company,  that  no  con- 
version h^d  been  effected. 
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Mr.  J.  Parker  and  Mr.  Baily,  for  the  parties  inter- 
ested in  the  personal  estate  of  Matthew  Kannan,  and  in 
support  of  the  decision  of  the  Vice-Chancellor  in  re- 
ference to  the  personalty,  contended,  tliat,  by  the  will  of 
the  testator,  nothing  was  given  but  a  life  interest  to 
Catherine  Lassence ;  that  the  gift  to  the  children  was 
contingent;  and  that  there  was  nothing  in  the  will  to 
bring  the  case  within  the  authorities  cited  on  behalf  of 
the  appealing  parties.  They  referred  to  the  case  of 
Scawin  v.  lVatson{a)\  and  commented  upon  the  several 
cases  referred  to  on  the  other  side. 

Mr,  Goldfinch,  for  the  surviving  trustee  and  executor 
of  MattheiD  Kannan. 


The  Lord  Chancellor. 

There  is  no  doubt  as  to  the  rule  upon  which  the  prin- 
cipal question  in  this  case — the  title  to  the  personalty — 
n;*ist  be  decided.  In  this  and  the  manv  similar  cases  which 

m 

have  occurred,  the  only  question  is  the  application  of 
the  rule  to  the  facts.  If  a  testator  leave  a  legacy  abso- 
lutely as  regards  his  estate,  but  restricts  the  mode  of  the 
legatee's  enjoyment  of  it  to  secure  certain  objects  for 

the 

(a)  10  Beav.  200.    Affirmed  by  the  Lord  Chancellor,  9th  Ju'y 
1847. 
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the  benefit  of  the  legatee, — upon  failure  of  such  objects, 
the  absolute  gift  prevails;  but  if  there  be  no  absolate 
gift  as  between  the  legatee  and  the  estate,  but  particular 
modes  of  enjoyment  are  prescribed,  and  those  modes 
of  enjoyment  fail,  the  legacy  forms  part  of  the  testator's 
estate,  as  not  having  in  such  event  been  given  away  from 
It.  In  the  latter  case,  the  gift  is  only  for  a  {^articular 
purpose ;  in  the  former,  the  purpose  is  the  benefit  of  the 
legatee  as  to  the  whole  amount  of  the  legacy,  and  the 
directions  and  restrictions  are  to  be  considered  as  ap- 
plicable to  a  sum  no  longer  part  of  the  testator's  estate, 
but  already  the  property  of  the  legatee.  In  every  case, 
therefore,  the  question  must  be  one  of  construction  ;  and, 
except  for  the  purposes  of  such  construction,  very  litde 
assistance  can  be  derived  from  former  decisions.  It  is, 
however,  obvious  that  the  intention  that  the  gift  should 
be  absolute  as  between  the  legatee  and  the  estate,  is,  as 
in  all  cases  of  construction,  to  be  collected  from  the 
whole  of  the  will,  and  not  from  there  being  words  which, 
standing  alone,  would  constitute  an  absolute  gift. 


In  Scawin  v.  Watson  (a),  the  last  case  referred  to  upon 
this  subject,  there  were  words  of  absolute  gift  of  the 
1000/.;  but  the  Master  of  the  Rolls  considered  the 
whole  direction  to  amount  to  a  gift  of  the  1000/.  for  the 
benefit  of  the  daughter,  to  pay  her  the  interest  for  life, 
with  remainder  to  her  children;  and,  upon  appeal,  I 
concurred  in  this  opinion,  and  affirmed  his  Lordship's 
order.  In  Gompertz  v.  Gompcrtz  (A),  there  were  words 
which,  standing  alone,  would  have  amounted  to  an  ab- 
solute gift,  but  special  provisions  followed,  which  failing, 
the  Vicc-Chancellor  of  England  held  that  the  fund  was 
undisposed  of;  and  upon  appeal  I  affirmed  that  decision, 
stating  that  in  the  cases  cited  there  was  a  gift,  and  then 


a 


(a)   Ubi  iuprd. 


(&)   U6isupra\ 
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a  direction  as  to  the  manner  in  which  the  legacy  was  to 
be  applied  for  the  benefit  of  the  legatee,  not  a  quali- 
fication or  diminution  of  the  original  gift,  but  merely  a 
direction  as  to  the  mode  in  which  it  was  to  be  dealt  with 
and  enjoyed  in  a  certain  case.  Upon  again  examining 
the  earlier  cases,  I  adhere  to  this  description  of  them. 
In  Campbell  v.  Brawnrigg{a)y  there  was  a  direct  gift  of 
the  50,000  sicca  rupees,  ^*  to  be  employed  for  the  use 
of  the  legatee  in  the  following  manner ; "  that  manner 
of  employment  having  failed,  Lord  Lyndhurst^  reversing 
the  decision  of  the  Vice-Chancellor  of  England^  held  that 
the  legatee's  title  was  absolute,  saying,  that  to  the  extent 
prescribed  the  use  was  controlled,  but  no  further.  The 
other  cases  cited  for  the  appellant,  WincJmorth  v.  fVinck' 
worth  (b)  9  Hulme  v.  Htdme{c)y  Mayer  v.  Tawnsend  {d)^ 
Whittell  V.  Dudin  (e\  (in  which  case  Sir  T,  Plumer  very 
clearly  expounds  the  rule),  proceeded  upon  the  same 
distinction.  Carver  v.  Bowles  (g),  and  Kampfs.  Jones  (h) 
which  was  founded  upon  it,  were  cases  of  the  exe- 
cution of  powers,  in  which  there  were  absolute  appoint- 
ments within  the  powers,  and  attempts  to  modify  the 
enjoyment  beyond  the  powers  ;  and  it  was  held  that  the 
absolute  appointments  were  to  prevail. 


Lasssnce 
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Looking,  therefore,  at  this  will  for  the  purpose  of 
considering  whether  the  testator  intended  an  absolute 
gift,  with  directions  as  to  the  mode  in  which  the  pro- 
perty so  given  should  be  enjoyed  by  the  legatee,  or 
that  the  gift  should  only  take  effect  in  the  several 
cases  and  for  the  several  purposes  specified,  it  appears 
to  me  sufficiently  clear  that  the  latter  was  his  intention. 


(a)  Uhitvprd, 

(b)  Ubituprd, 

(c)  Ubi  supra. 

(d)  UHiuprd. 


(e)  Ubiiuprh. 
(g)  Ubi  supra, 
(A)  Ubi  supra. 
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The  will  itself  although  extreme! v  inaccnratelj 
worded,  and  therefore  creating  a  difficultj  in  ascertaio- 
ing  with  any  great  certainty  what  in  particular  passages 
was  the  real  intention  of  the  testator,  I  think,  when 
carerully  examined,  leaves  no  doubt  of  what  his  in- 
tention was. 


In  the   first  place,  he  appoints  his  wife    and    two 
other   persons  executors  and  trustees,  and  then  gives 
the   property  to   them.      There  were   certain    speci6c 
purposes  to  be  answered,   annuities  and    debts    to  be 
paid,  and  other   directions  to   be   followed;    then    be 
disposes  of   the    residue ;    and    having   to    deal    with 
the  residue,  and  having  appointed  three  persons  ex- 
ecutors, and  those  same  three  persons  trustees  for  the 
earlier  purposes  of  his  will,  he  deals  with  that  residue 
in  these  terms :  —  "I  give  and  bequeath  to  my  only 
daughter   Catherine  Ready   wife   of  Joseph   Readj  the 
residue  and  remainder  of  my  property  whatsoever  and 
wheresoever."     Now  on  the  part  of  the  Appellant  it  is 
desired,  that  it  should  be  read  as  if  this  was  an  end  of 
that  gift;  and  then  no  doubt  it  would  bean  absolute  gift, 
capable  of  being  controlled  perhaps  by  other  parts  of 
the  will,  but  still  in  terms  an  absolute  gift.     It  appears, 
however,    to   me  quite  clear,  that  that  is  not  a  gift  of 
the  beneficial  interest  in  the  property,  but  a  gift  to  the 
legatee  for  certain  purposes,  which  are  afterwards  pre- 
scribed.    If  there  were  any  doubt  about  that,  the  words 
that  follow,  which  are  these,  "  to  receive,"  would  tend  to 
remove  it.     A  further  proof  is  afforded  by  the  power, 
or  rather  by  the  provision,  under  which  the  legatee  has 
the  power  of  transferring  or  disposing  of  the  principal  of 
the  funds,  M'liich  she  may  do  only  for  the  purpose  of 
changing  from  one  security  to  another,  and,  in  the  exer- 
cise of  that  discretion,  she  is  to  call  in  aid  the  opinion  of 
the  other  executors.    It  is  a  gift  to  her,  therefore,  of  the 
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residue,  but  it  is  a  gift  of  the  residue  in  trust,  and  the 
trusts  are  afterwards  declared.  If  the  words,  instead  of 
being,  "  to  receive,"  had  been,  "  in  trust,"  of  course  there 
could  have  been  no  question  raised ;  and  the  first  point 
that  occurs  is,  whether  it  is  not  sufficiently  evident  on 
the  face  of  the  will,  that,  the  primary  object  being 
answered  of  paying  debts  and  legacies,  the  gift  to  her 
was  not  in  trust  to  carry  the  further  purposes  of  the 
will  into  effect  ?  The  gift  is  to  her  to  receive  the  in- 
terest during  her  lifetime.  If  the  words  had  been  *^  in 
trust  to  retain  the  interest  during  her  lifetime,"  there 
would  have  been  an  end  of  the  question.  She  is,  how- 
ever, "  to  receive  the  interest  during  her  lifetime,  both 
in  funds,  houses,  and  the  interest  of  money  arising  from 
any  other  source,  and  without  being  subject  to  any  con- 
trol or  restraint : "  and  then  come  those  provisions  which 
were  obviously  intended  to  protect  her  against  the 
marital  authority  in  the  event  of  her  having  a  husband, 
which  is  followed  by  the  prohibition  against  selling. 
Having  thus  given  her  an  estate  for  life,  or  rather  having 
directed  her  to  retain  the  interest  for  life,  the  testator 
says,  '*  It  is  also  my  will  that  the  whole  property  shall 
be  divided  between  her  children  after  her  decease,  share 
and  share  alike."  Here,  again,  the  Appellant  would 
stop,  and  say  there  is  an  absolute  gift  to  the  children; 
but  this  is  stopping  in  the  middle  of  a  sentence ;  and, 
in  ascertaining  the  intention  of  the  testator,  words  cannot 
be  struck  out,  which  are  so  immediately  connected 
with  the  gift  as  to  shew  exactly  what  is  meant.  Here 
the  direction  is  to  divide  among  the  children  in  manner 
following,  that  is  to  say,  sons  when  they  shall  attain 
twenty-three.  Now,  taking  that  as  one  direction,  which 
undoubtedly  it  is,  because  the  effect  of  the  words,  *^  in 
manner  following,"  is  the  same  as  if  the  manner  had 
been  incorporated  in  the  gift,  it  was  a  gift  to  the  children 
of  the  tenant  for  life  when  they  shall  attain  twenty-three : 

it 
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it  is  a  gift  to  a  class  of  persons,  some  of  whom  maj  be 
bom  after  the  testator's  own  death,  and  who  are  not  to 
have  the  gift  till  they  are  twentr-three ;  and  then,  and 
not  till  then,  and  amongst  such  children,  and  not  other 
children,  the  pmpertj  is  to  be  divided.  A  gift  to  divide 
property  among  unborn  children  at  twenty-three  is  a 
gift  void  for  remoteness ;  Leake  v.  Robinson  (a) ;  and, 
consequently,  it  appears  to  me  quite  plain,  that  the 
moiety  given  to  the  sons  falls  within  this  rule.  It  is  the 
same  as  if  none  of  the  sons  had  attained  twenty-three: 
It  is  therefore  undisposed  of,  and  goes  with  the  residue 
of  the  property. 


Now,  it  is  not  in  dispute  that  all  the  ulterior  limitations 
are  void,  because  they  are  not  only  to  children's  children, 
but  to  children  bom  not  only  after  the  death  of  the 
tenant  for  life,  but  after  the  death  of  a  tenant  for  life  not 
in  l)eing.  On  this  point  all  parties  are  agreed.  Then 
comes  a  most  important  part  of  this  will,  as  it  appears 
to  me,  bearing  upon  the  question,  whether  there  is  an 
absolute  gift  to  Catherine  Read,  or  only  a  direction  to  her 
to  retain  the  income  for  her  life.  The  testator  contem- 
plates there  being  children  of  his  daughter,  and  children 
of  those  children ;  and  having  provided  for  these  events, 
he  next  provides  for  the  only  other  event  which  could 
happen,  namely,  there  not  being  children,  and  says, 
*'and  if  they  have  no  issue,  then  to  go  to  the  nearest 
relation  on  their  mother*s  side,"  thus  disposing  of 
all  beneficial  interest  after  the  life  estate  given  to  the 
daughter.  There  is  a  gift  to  the  daughter  for  life, 
and  then  to  her  children,  and  the  testator  also  endea- 
vours to  provide  for  her  children's  children  ;  and 
if  there  are  no  children,  then  he  makes  a  gid 
over.     Now,  how  is  this  consistent  with  the  intention, 

that 
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that  there  should  in  any  event  be  an  absolute  gift  to 
the  daughter,  and  merely  a  mode  of  enjoyment  pre- 
scribed by  providing  for  her  and  her  family  ?     That 
he  has  given  every  thing  away  in  every  possible  event 
is  totally  inconsistent  with  such  an  intention.     During 
the  argument  I  asked  if  there  was  any  case  in  which 
such   a  construction   had   prevailed.     The  point  can 
only  be  material  when  the  first  expressions  are  am- 
biguous, for  if  there  is  a  distinct  positive  gift,  and  the 
intention    is  express,    of  course    nothing    that  after- 
wards  follows  can  afiect  the  construction  of  the  posi- 
tive gift ;  but  where  the  first  gift  is  capable  of  two  con- 
structions, other  parts  of  the  will  are  to  be  looked  at  to 
see  what  the  testator's  intention  was ;  and  no  doubt  a 
disposition  of  the  whole  property  under  all  circumstances 
that  can  arise  is  an  important  consideration  in  putting  a 
construction  on  ambiguous  expressions.    I  have  looked 
at  every  case  referred  to,  and  have  endeavoured  to  find 
others,  but  I  find  no  case  in  which  the  'question  has 
arisen  where  there  has  been  an  attempt  to  give  away 
the  whole  interest  in   every   possible  event  that    the 
testator  contemplated ;  nor  does  it  seem  possible  that 
these  two  intentions  could  exist  together.     If  they  are 
both  found  in  the  same  will,  the  Court  may  have  to 
decide  which  is  to  prevail;  but  if  the  first  is  ambiguous 
and  the  other  is  not,  the  unambiguous  expression  must 
have  great  effect  in  controlling  that  which  is  ambiguous, 
in  order,  if  possible,  to  make  every  part  of  the  will  coin- 
cide, and  that  there  may  not  be  a  violation   of  any 
provision  in  any  part  of  it. 


1849. 


Lassence 

TiERNET. 


No  case  exactly  like  the  present  has  arisen.  In 
Kampf  V.  Jones  {a\  to  which  I  have  before  referred, 
the  question  arose  on  the  execution  of  a  power,  and 

the 

(a)   Ubi  iuprd. 
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the   Court  held,  that  the  gift  to  the  first  taker  was 
within  the  power,  and  therefore  good,   but   that  the 
attempt    there    made    to    regulate    and    control     the 
future  enjoyment  of  the  property,  by  limiting    it  over 
to  the  unborn  children  of  the  first  taker,  was  bejond 
tlie   power,   and   therefore  bad ;    thus   deciding     that 
the  appointment,   when   good  for  the  benefit    of  the 
first   taker,   could   not  be   controlled   by    that    which 
followed,  which  was  beyond  the  reach  of  the  power. 
It  is  quite  true,  that  there,  as  here,  the  Court    had 
to  look  to  what  was  the  intention,  because  if  it  appeared 
from  the  whole  of  the  will  that  there  was  no  intention  to 
appoint  absolutely  to  the  first  taker,    undoubtedly    it 
would  o|ierate  on  the  question  before  the  Court.     It 
seems  that  the  opinion  of  the  Court  was   very  much 
regulated  by  the   fact  that  it  was   an  execution  of  a 
power,  and  that  that  part  of  the  will  which  inefiectually 
attempted  to    execute  the  power,  being   beyond    the 
power,  could  not  control  an  absolute  and  antecedent 
gift  in  the  early  part  of  the  will.     The  argument,  how- 
ever, which  there  seemed  to  operate  on  the  mind  of  the 
Court,  was,  that  there  was  an  absolute  positive  and  un- 
doubted exercise  of  the  power,  so  as  to  amount  to  an 
appointment  in  the  first  instance,  and  that,  therefore, 
the  subsequent  part  of  the  will,  if  inconsistent  with  it, 
could  not  be  considered  as  controlling  an  unquestion- 
able gift.     So,  if  there  had  been  in  the  present    case 
an  unquestionable  gift  in  the  early  part  of  the  will,  I 
should   have   attached   some  weight  to   it ;    but    it  is 
because  the  first  part  of  the  will  is  doubtful  and   am- 
biguous, and  capable  of  a  different  construction,  that 
we  are  to  look  at  other  parts  of  the  will  to  see  what 
construction  is  most  consistent  with  the  apparent  in- 
tention of  the  testator. 


Now 


CASES  IN  CHANCERY. 

Now  looking  at  this  will,  and  without  at  all  infringing 
on  any  one  of  the  cases  that  have  occurred,  it  appears 
to  me  there  is  not  in  this  case  that  absolute  positive 
gift  in  the  first  instance  which  would  bring  it  within 
the  principle  of  any  of  the  decided  cases.     I  think,  on 
the  contrary,  that  the  whole  provision,  taken  together, 
is  sufficient  to  shew  there  was  no  intention  that  the  ori- 
ginal legatee  should  take  the  absolute  interest  subject  to 
any  control  for  her  own  benefit  as  to  the  mode  of  enjoy- 
ment ;  but  that  the  intention  was,  that  she  should  have 
an  estate  for  life,  and  for  life  only,  and  a  provision  for 
her  family,  which,  from  the  mode  in  which  it  is  to  be 
carried  into  efiect,  becomes  inoperative  in  law,  and  that 
consequently,  on  her  death,  the  property  becomes  un- 
disposed of,  and  forms  part  of  the  testator's  residue. 


569 
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Now  as  to  the  other  point,  —  with  regard  to  the  pro- 
ceeds of  the  property  purchased  by  the  Railway  Com- 
pany,—  I  do  not  see  that  there  is  any  case  made 
by  the  Appellant.  The  question  as  to  the  conversion 
depends  on  the  provisions  of  the  Railway  Act,  and  the 
Railway  Act  says,  that  the  purchase-money  of  property 
bought  by  the  Company  shall  be  laid  out  so  as  to  pre- 
serve the  character  of  land  for  the  benefit  of  all  parties 
entided.  There  is  nothing,  then,  in  this  part  of  the  case 
which  affects  the  money  produced  by  the  sale  oFland  to 
the  Railway  Company. 

[The  Lord  Chancellor  then  referred  to  the  remaining 
question,  as  to  how  far  the  dispositions  contained  in 
the  will  of  Catherine  Lassence  were  valid  as  against  her 
heir-at-law;  and  after  observing  that  he  had  not  the 
means  of  deciding  the  point  from  the  papers  then  before 
him,  stated  that  he  would  look  into  the  pleadings  in 
the  suit,  and  finally  dispose  of  the  question.] 


T/ie 
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Dec.  11. 


The  Lord  Chancellor. 

I  have  looked  at  the  two  bills  in  this  suit,  and  it 
appears  to  me  that  there  is  no  case  either  alleged  or 
proved  against  the  heir.  As  to  proof  I  am  quite  clear 
there  is  none.  There  is  nothing  but  an  allegation  in 
a  bill  filed  by  a  married  woman :  the  husband  answers, 
and  he  admits  the  truth  of  the  allegation,  and  then 
upon  her  death  he  files  a  bill,  resting  his  own  case  (and 
there  is  nothing  else  to  rest  it  on  as  matter  of  evidence) 
upon  what  had  been  alleged  in  the  bill  filed  by  the 
wife.  It  is  quite  clear,  therefore,  that  there  is  not  only 
no  evidence,  but  no  appearance  of  there  being  any  pos- 
sible means  of  proving  the  fact.  The  cause  was  then 
brought  on  for  hearing,  and  in  that  state  of  evidence  it 
is  quite  obvious  that  there  could  have  been  only  one 
result,  namely,  that  the  bill  must  have  been  dismissed 
for  want  of  proof.  That  probably  is  as  far  as  it  becomes 
me  to  go;  but  having  looked  at  the  case,  and  that  the 
parties  may  be  better  satisfied,  though  it  does  not  come 
before  me  for  judgment,  on  the  suggestion  of  the  Plain- 
tiff, I  will  state  in  what  way  the  case  stands  in  point  of 
right  and  proof. 


Here  is  a  bill  filed  by  a  married  woman,  alleging  a 
parol  agreement  before  marriage,  and  a  marriage  fol- 
lowing. The  contract  alleged  is  one  solely  and  entirely 
for  her  benefit;  nothing  is  given  up  by  the  husband, 
nothing  contracted  to  be  done  by  him,  but  he  is  to  take 
3000/.,  which  he  does  take,  and,  taking  3000/.,  he  con- 
tracts that  the  wife  shall  enjoy  the  rest  of  her  property. 
Nothing  is  done  upon  that;  the  marriage  takes  place, 
and  then  a  deed  is  prepared,  to  which  the  name  of  the 
wife  appears  attached  (a  circumstance  quite  immaterial, 
as  she  was  incapable  of  binding  herself  in  that  way). 
The  deed  was  not  acknowledged  by  her,  and  therefore 

never 
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never  underwent  that  ceremony  which  by  law  is  neces- 
sary for  the  purpose  of  binding  her  interest  Under 
these  circumstances  she  dies,  and  then  her  husband 
files  a  bill ;  and  the  equity  which  he  asserts  in  that  bill 
is  this,  that  he  and  his  wife  contracted  before  marriage 
that  there  should  be,  if  necessary,  a  settlement,  (**  if  ne- 
cessary/' of  course,  means  necessary  for  the  purpose  of 
the  contract  which  was  to  secure  to  the  wife  the  enjoy- 
ment of  her  separate  estate) ;  that  nothing  took  place 
subsequently  to  bind  the  wife ;  that  if  a  settlement  had 
been  prepared,  it  ought  to  have  contained  (as  the  deed 
purporting  to  be  such  settlement  did  contain)  a  power 
to  her  to  give  away  the  property  by  will ;  that  she 
made  a  will,  of  which  he,  the  husband,  was  to  have  the 
benefit  to  a  certain  extent ;  and  that  as  devisee,  and  as 
against  her  heir,  he  claims  to  have  this  will  carried  into 
effect. 


Lassbhcb 

V, 
TiBRNBT. 


Now,  in  the  first  place,  if  the  wife  was  alive,  could 
any  equity  be  asserted  against  her?  There  is  nothing 
against  her  but  a  parol  contract  before  marriage,  and 
nothing  but  marriage  following,  which  will  not  support 
the  contract;  and  such  a  contract  cannot  be  carried  into 
effect  under  the  Statute  of  Frauds.  The  case  of  Ham' 
mersley  v.  Baron  de  Bid  {a)  was  referred  to  in  support 
of  this  equity.  That  case,  as  it  came  before  this  Court, 
b  not  reported  at  all,  except  in  a  note  to  the  report  of 
the  case  before  the  House  of  Lords,  in  which  my  judg- 
ment only  is  given.  I  was  very  glad  to  find  that  in 
giving  judgment  in  that  case,  I  guarded  myself,  as  I 
supposed,  against  such  a  use  being  made  of  the  case, 
for  I  there  said  that  a  parol  contract  followed  only  by 
marriage  is  not  to  be  carried  into  effect,  marriage  being 
no    part    performance   of  the  contract.      If  it  were, 

there 
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there  would   be   an  end   of  the   Statute^    which    sajs 
that  a  contract  in  consideration  of  marriage  shall  not 
be  binding,   unless  it  be   in   writing;  but   if  marriage 
be  part  performance,  every  parol  contract  followed  by 
marriage  would  be  binding.     That  is  no  new  doctrine; 
it  is  what  Lord  Eldon  lays  down  in  Dundas  v.  Dutens  {a\ 
and  has  always  been  considered  and  recognised  as  law. 
In  HammersLcy  v.  Baron  de  Biel{b)y  I  said   that  that 
case  was  distinguishable,   because  the  husband  on  his 
part,    having  contracted  before  marriage  to  do  some- 
thing, and  having  done  it,  there  was  part  peribrmance 
of  the  contract,  the   contract  relating  to    property  to 
which   he  was   entitled.      In  that  case,  there   being  a 
contract  before  marriage,  the  question  turned  on  whether 
the  parties  entering  into  the  contract  were  authorised 
to  do  so,  and  I  was  of  opinion  that  they  were.     That 
case,  therefore,  not  only  does  not  sanction  the  doctrine 
on  which  alone  this  bill  is  supported,  but  the   reason 
given  for  the  judgment  proves  directly  the  reverse. 


But  supposing  the  objection  just  referred  to  not  to  be 
good,  could  any  body  enforce  the  contract  as  against  the 
wife  ?  She  first  of  all  makes  a  parol  agreement  which 
is  not  binding,  and  then  does  nothing  in  the  course 
of  her  life  which  would  make  it  binding;  she  puts  her 
name  to  a  deed  which  is  inoperative,  but  does  not 
(for  what  reason  does  not  appear)  do  that  which  the 
law  considers  alone  sufficient  to  bind  her  interest  in 
the  land.  The  bill,  however,  prays  that  this  omission 
may  be  made  good,  by  supplying  the  want  of  acknow- 
ledgment; but  making  it  good  would  entirely  destroy 
the  guard  that  the  law  throws  round  married  women 
for  their  protection.  The  law  says,  that  a  married 
woman  shall  not  be  bound  unless  certain  ceremonies 

take 

(a)  1  TfLJun.  196.  (0)   Ubi  supra. 
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take  place,  the  reason  being  that  the  law  presumes 
she  is  under  the  influence  of  her  husband;  but  if  the 
mere  execution  of  a  deed  is  to  have  the  same  eflect,  all 
that  protection  which  the  law  throws  around  her  is  at 
once  destroyed.  An  inoperative  deed  not  followed  by 
the  acknowledgment  which  the  law  requires,  would 
then  have  the  effect  of  disposing  of  the  wife's  estate, 
and  I  am  quite  clear  that  to  allow  this,  would  be  pro- 
ductive of  the  greatest  possible  evil. 
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We  have  here,  therefore,  the  case  of  a  married 
woman  never  having  done  any  thing  in  her  lifetime  to 
bind  herself,  and  dying  under  these  circumstances;  and 
then  a  bill  filed  by  parties  claiming  under  her  will^ 
which  she  had  no  authority  to  make,  and  praying  the 
Court  to  consider  the  case  just  as  if  a  settlement  had 
been  executed,  giving  her  a  power,  which  the  law  in 
such  cases  permits,  of  dealing  with  her  property,  freed 
from  those  guards  and  restrictions  which  it  generally 
imposes  upon  her.  Under  these  circumstances,  I  am 
quite  clear,  that  even  if  the  facts  alleged  had  been 
proved,  the  objection  to  the  contract  would  equally  have 
prevailed. 

I  have  thus  stated  three  grounds,  each  of  which  is 
in  fact  sufficient  to  dispose  of  this  case  as  between  the 
devisee  and  the  heir.  The  appeal  must  therefore  be 
dismissed  with  costs. 


Vol.  I. 


Qq 
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Dec.  12. 18.  The  ATTORNEY-GENERAL  t;.  JONE& 

15. 

The  profits  fTlHE  Information  la)  in  this  case  was  filed  by  the 
arising  from         ■       ^  ^  ,  .        i  •  j         ^» 

the  tolls  of  a  Attorney-General,  against  the  executrix  and  parties 

light-houseare  interested  under  the  will  of  Morgan  Jones  the  younger, 

real  csiaicy 

and  not  sub-  praying  a  declaration  that  the  shares  of  the  said  Mor- 
irobSor^  gfln  Jones  in  the  Skerries  Light-house,  and  the  light- 
legacy  duty.      house  dues  receivable  under  the  Letters  patent  and  the 

Act  of  parliament  hereinafter  mentioned,  formed  part  of 
the  personal  estate  of  the  said  Morgan  JoneSf  and  that 
the  purchase-money  of  the  said  light-house  (which  bad 
been  sold  to  the  Corporation  of  the  Trinity  House  in 
pursuance  of  the  Act  6  &  7  Will.  4.  c.  79.)  was  liable  to 
probate  and  legacy  duty ;  that  if  it  should  appear  that 
part  of  the  purchase-money  was  paid  for  the  Island  of 
Skerries^  and  the  light-house  built  thereon,  it  might  be 
referred  to  the  Master  to  apportion  the  same,  and  to 
ascertain  how  much  of  the  purchase-money  was  paid 
in  respect  of  the  island  and  light-house,  and  that  in  that 
event  an  account  might  be  taken  for  the  purpose  of 
ascertaining  the  amount  of  probate  and  legacy  duties 
payable  in  respect  of  such  portion  of  the  purchase-money 
as  was  chargeable  with  the  duties. 

The  Information  in  substance  stated,  that  on  the  29th 

June  1713,  W.  Rohbinson  leased  the  Rock  or  Island  of 

SkerrieSy  in  the   County  of  Anglesea^  unto  JV.  French^ 

his  executors  and  administrators,  for  the  term  of  ninety 

years  from  the  24th  June  then  instant,  at  a  rent  of  lOL 

for  the  first  and  so  many  years  as  the  said    W,  French 

should 

(a)  The  Lord  Chancellor,  on  ation  to  be  placed  in  his  Lord* 
the  application  of  the  Solicitor-  ship's  paper  in  the  firet  instance. 
General,  allowed  this   Inform- 
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should  be  in  erecting  and  setting  out  a  light-house  on 
the  said  island,  and  at  the  yearly  rent  of  20/«  from  the 
time  the  said  light-house  should  be  built  and  lights 
therein  set  up  and  lighted:  that  in  1714,  Queen  Annef 
by  Letters  patent,  gave  and  granted  to  the  said  JV. 
French^  his  executors,  adminbtrators,  and  assigns,  the 
free  liberty  and  power  to  erect  and  maintain  the  light<^ 
house,  and  levy,  demand,  and  collect  dues  and  tolls  on 
ships,  &C.9  in  all  and  every  or  any  of  her  Majesty's  cus* 
torn  houses,  castles,  forts,  harbours,  roads,  &c.,  when 
the  said  ships,  &c.  should  put  in,  or  cast  anchor,  for  a 
term  of  sixty  years,  at  the  rent  of  51.  a  year  to  the 
Crown ;  and  it  was  provided,  that  in  case  the  said  IV. 
Frenchj  his  executors,  administrators,  or  assigns  should 
not  within  five  years  build  the  said  light-house,  or 
should  at  any  time  during  the  term  suffer  the  same  to 
run  to  ruin,  and  should  not  keep  up  a  light  continually 
burning  in  the  night  seasons  for  the  benefit  of  shipping, 
the  grant  should  be  void  and  of  no  effect:  that  by 
an  Act  of  parliament  passed  in  the  S  Geo.  2.,  —  re- 
citing the  expenditure  incurred  by  W.  French  in  the 
erection  of  the  light-house,  the  Letters  patent,  the  death 
of  fV.  French^  and  the  fact  that  his  interest  in  the  said 
Letters  patent  and  light-house  had  been  conveyed  to 
Stttton  Morgan  his  heirs  and  assigns,  for  the  residue  of 
the  term  of  sixty  years,  on  condition  that  he  paid  ail 
the  debts  of  W.  French^  and  further  reciting,  that  the 
tolls,  8cc.,  of  the  said  light-house  had  never  been  suffi- 
cient to  pay  the  expense  of  maintaining  it,  for  reasons 
there  stated,  and  that  it  must  inevitably  fall  to  ruin 
and  decay  unless  the  duties  were  extended,  and  some 
further  power  and  encouragement  given  for  collecting 
the  same,  and  the  Crown  rent  of  5/.  remitted,  and 
reciting  that  the  equitable  right  to  the  said  Letters  pa- 
tent, and  to  the  light-house,  being  vested  in  Sutton 
Morgan  his  heirs  and  assigns,  and  it  being  judged  ab- 

Q  q  2  solutely 
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L*4^        «uixns7  -uaaemarr  tuc  lie  «ii   i«riMaiMR  Sunlit  ac 
jifist:  in  Hift  nanminesi  iner  aiie 
•iacnnsu  sui  in  muBaensiiin  'ir  iut 

ionaiue  luic  jutox  Marpm  iiis  .iisr^  sni  aaa^sos^ 
Mfiniit  iir  -^wsr  iia7«  tlie  kssshmr  ^ni  uni  sz^^pinran^ 
±e  Ji^^UHunomr — x  ""(as  "nmrrpiim,  mac  jiL  :3e  5«9w«rv 
jJOene^f.  ari^ie^sL,  sacxarict^s^  aui  ^:iiKtr»  ymTyii  or 
the  Lessen  pooenc^  siii  :ae  IfE^-imiae  jmi  jop 

oiiicricanh.  siii  las'irx^  4ni;m'if-  jouiec:  a?  ine  aco^isa  wl 
tfe  Ijaaen  zacenz  js  oo  ouuiicunuijr  rie  las&c-ooasie^  be 
hllj  and  abMiaceiT  vsased  ox  Su^ois  Jtf[/r^>zx.  his  heirs 
iiui  asfiiST75f :  ami  uinpeg»  v^re  xivei  iir  Levrm^r  toQs 
jad  rfui».  ju:^  wick  cixninxiiiiorT  powers  ca  osorfMi  paj-- 
ffkcxx :  aoii  k  V3S  •ssiictaL  dLi£  die  pusc-cfioc  sbookl 
fUT  50C  2  jisar  ca  SaHan  itsr^su  hii»  hieirs  and  sssigcks 
is  respect  cc  die  packet  boocs  strilrg  b<rveea  Hoi^kead 
Mad  Ih6iht,  aad  rise  renc  of  SJ.  «x»  rmucted  br  the 
Cfowa  to  Smttoa  Jhrz^x^  bc§  beirs  Asd  assxgns:  and 
bj  «ect*  1 1.  it  vss  coacted.  that  Sb^oic  A£3r^«2^  his  heirs 
and  assEgns  shoald  have  pover  to  raise  eqoocj  bj  in* 
dentares  of  mortga^  apoa  the  secsritr  and  credit  of 
the  doties  tberebv  sranted  aod  extecJed,  as  to  him 
or  thetD  should  seem  fi:tiog:  and  by  the  12ih  section 
there  was  reserred  to  /F.  RoliinsoHj  his  heirs  or  assigiiSy 
anr  tide  or  right  be  or  ther  had  to  the  Rock  or  Island 
of  Slcerria. 

The  Information  further  stated,  that  in  the  year  1810» 
an  arrangement  had  been  made  between  the  parties  in 
whom  the  estate  of  Sutton  Morgan  in  the  Sl-nrricSj  and 
the  light-house  thereon  erected,  and  the  duties,  had 
become  vested,  and  the  heir-at-law  of  U\  Robbinsan^ 
whereby  a  division  between  them  of  the  duties  and 
profits  of  the  light-house  into  thirds  was  effected,  and 
that  two  thirds  of  such  duties  and  profits,  together  with 

the 
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thq  entirety  of  the  Island,  were  assigned  to  the  parties  1849, 

representing  Stdton  Morgan^  and  one  third  of  the  duties  j^^^^^, 

and  profits  to  the  heir-at-law  of  W.  Robbinsoiu  Generai, 


The  Information  then  stated,  that  in  1887,  Morgan 
Jotiesy  in  whom  the  two  thirds  of  the  above  shares  and 
the  Island  had  vested,  devised  them  in  strict  settlement* 
treating  the  whole  as  real  estate,  and  appointed  the 
Defendant,  Martha  Jones^  executrix,  who  proved  the 
will  in  the  Prerogative  Court  of  Canterbury. 

The  Information  then  set  out  Sections  S.5. 21.  and  23* 
of  the  Act  6  &  7  Will.  4.  c.  79.,  whereby  the  Corporation 
of  the  Trinity  House  was  empowered  to  purchase  the 
Skerries  and  other  light-houses:  that  in  pursuance  of 
the  provisions  of  that  Act,  the  compensation  or  consider- 
ation money  for  the  purchase  of  the  Island  and  Light<p 
house  of  the  Skerries  was  assessed  at  444,981/.  Il5.  2J.; 
and  that  the  amount  paid  into  the  Bank  of  England  in 
respect  of  the  testator's  interest  was  ^SH^SS^l.  Ts,  6d, 

It  was  in  respect  of  the  duties  on  the  balance  of  this 
last  mentioned  sum,  after  deducting  certain  mortgages 
the  payment  of  which  was  provided  for  by  the  Act,  that 
the  present  Information  was  filed. 

The  Solicitor- Genaal  and  Mr.  Maule  for  the  Inform- 
ation. Both  probate  duty  and  legacy  duty  are  payable 
in  respect  of  the  purchase- money  of  this  light-house. 
First,  as  to  legacy  duty.  Light-house  dues  cannot  be  con- 
sidered as  flowing  from  land.  Lord  Co^^says  (a),  "  No 
person  can  build  or  erect  light- houses,  pharos,  seamarks, 
or  beacons  without  lawful  warrant  and  authority;"  and 
again  (i),  "  At  the  common  law  none  but  the  King  only 

could 

(a)  3  Inst.  204.  (b)  4  Intl.  U8, 
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could  erect  any  of  these  three  (beacons,  light-hoases,  and 
sea  marks)  which  ever  was  done  by  the  King's  commis- 
sion under  the  great  seal."    The  same  is  also  laid  down 
in  Bacon^s  Abridgment  (tit.  Prerog.  B.  6.).   *'  It  is  clearly 
agreed  that  the  King  only  has  a  prerogative  in  beacons 
and  light-houses,  and  that  he  may  erect  any  such  and 
in  such  places  as  will  be  most  convenient  for  the  safety 
and  preservation  of  ships,   mariners,   and  navigation. 
Also  it  seems  to  be  the  better  opinion  that  this  being 
for  the  public  utility,  and  one  oF  the  prerogatives  which 
he  is  entrusted  with  for  the  safety  of  the  whole  realm, 
he  may  erect  such  beacon,  &c.,  as  well  in  the  soil  or 
ground  of  a  subject  as  in  that  of  the  Crowny  and  that 
he  may  do   this  without  the  subject's  consent:"    Giit 
V.  Osbaslan.  {a)     It  is  clear,  therefore,  that  these  rights, 
when  conceded  by  the  Crown,  differ  in  many  respects 
from  other  incorporeal  hereditaments  to  which  it  will 
be  endeavoured  to  assimilate  them,  such  as  tolls  from 
a  ferry  or  market ;  these  latter  are  derivable  from  the 
Crown  in  the  same  manner  as  all  lands  are  held  to  be, 
but  light-house  dues  do  not  arise  from  land,  but  from 
the  danger  to  which  ships  are  exposed  if  the  lands  are 
unlit;  and  on  this  principle,  a  suit  for  the  profits  of 
the  beaconage  of  a  rock  in  the  sea  in  the  county  of 
Cornwall  may  be  in  the  Court  of  Admiralty ;  Crosse  v. 
Diggs.  (i) 


The  decisions  on  rateability  to  the  poor  have  settled 
the  question  as  to  the  quality  of  these  dues.  In  Hex  v. 
Rebawe  {c\  the  rate  was  first  made  upon  the  tolls  and 
duties  of  a  light-house,  but  was  subsequently  qaasfaed 
by  Lord  Mansfield  and  the  other  Judges.  The  right 
to  the  dues  in  question  is  a  mere  office,  such  as  that 
of  the  officer  of  saltworks,  which  has  been  held   not 

to 

(a)  2  Kcb.  114.  (r)   1  Bott,  142.  pL  177. 

{h)  ^.  158. 
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to  be  rateable;  Bex  v.  Shalfleet.{fl)  In  the  case  of 
Bex  V.  The  Inhabilants  of  Tynemouth  (b)j  Lord  EUen- 
borough  says,  in  allusion  to  .the  rateability  of  light-house 
dues,  p.  49.,  '^  The  subject  matter  of  these  rates  has 
no  locality  within  this  township;"  and  in  the  case  of 
Bex  V*  Coke  (c),  the  distinction  is  thus  clearly  illustrated 
by  Mr.  Justice  Bayley  between  the  rateability  of  the 
house  on  which  the  light  is  erected,  and  the  tolls  der 
rivable  from  the  light,  p.  807.  ^'  But  even  if  by  the  terms 
of  the  letters  patent  it  were  imperative  on  the  grantee  to 
burn  his  lights  within  this  particular  lighthouse,  still  if  the 
privilege  is  not  given  to  him  by  reason  of  his  being  the 
occupier  of  that  house,  it  would  not  be  appurtenant  to, 
but  distinct  from,  the  house  where  it  was  to  be  exer- 
cised ;  and  the  duties  payable  to  him  in  respect  of  the 
light,  would  be  profits  arising  from  the  exercise  of  that 
privilege,  and  not  from  the  house  or  land  where  it  bap- 
pens  to  be  exercised.  The  grantee  would,  in  that  case, 
have  an  exclusive  privilege  of  carrying  on  in  that  par- 
ticular  house  (if  I  may  so  express  myself)  a  particular 
description  of  trade.  But  there  would  be  no  necessary 
connection  between  the  freehold  interest  in  that  house, 
and  the  light  which  is  to  be  kept  up  in  it.  The  appa- 
ratus which  is  to  contain  or  produce  the  light  may,  or 
may  not,  be  attached  to  the  freehold,  and  if  it  were 
wholly  unconnected  with  the  freehold,  it  might  produce 
all  the  efiect  which  is  produced  in  a  lighthouse.  Sup- 
pose that  effect  were  produced  by  hanging  up  a  quantity 
of  lighted  coals  with  a  reflector  behind  them,  any  sums 
payable  by  the  owners  of  ships  for  the  benefit  which 
they  might  by  possibility  derive  from  that  fire,  would 
not  constitute  any  part  of  the  profit  of  the  house  or  land 
where  the  lighted  coals  or  reflector  happened  to  be 

placed, 


1849. 
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(h)  I2£a«/,  46. 
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placed,  but  would  be  profits  arising  from  the  privilege." 
Mr.  Justice  LittUdale  in  the  same  case  says,  p.  8 1 2.,  ^*  I 
think  the  h'i^ht  is  not  connected  with  the  land :  it  is  not  the 
produce  of,  but  collateral  to,  the  land.*'     There  is  only 
one  case  which  at  all  militates  a^rainst  the  uniform  cur- 
rent  of  the  authorities  in  treating  this  as  a  purely  chattel 
interest,  and  that  is  Ex  parte  Ellison  (a),  where  Lord 
Abinger  decided  that  the  lease  of  a  light-house,  together 
with  the  tolls  thereof,  was  a  chattel  real ;  but  that  deci- 
sion was  unnecessary  for  the  purpose  of  determining  the 
question  before  him.     It  is  to  be  observed,  that  by  the 
Letters  patent  and  Act,  the  tolls  are  not  leviable  upon 
the  land,  but  on  any  of  the  adjoining  ports,  havens,  &c. 
To  every  toll  a  distress  is  incident,  but  only  so  long  as 
the  goods  remain  on  the  land,  {b)     In  the  present  in- 
stance, however,  the  tolls  do  not  and  cannot  be  said  to 
arise  from  any  use  of  the  lands. 


(On  the  point  whether  such  an  interest  as  that  now  in 
question  savoured  of  the  realty,  the  following  cases 
were  referred  to :  Negus  v.  Coidler  (f),  Howse  v.  Chap^ 
man  (rf),  Knapp  v.  Williams  {e)^  Thompson  \,TJiompson  (g)y 
Sparling  v.  Parker  (A),  Hilton  v.  Giraud  (J). ) 


With  respect  to  probate  duty,  the  dues  in  question 
were  granted  to  Sutton  Morgan  and  his  heirs,  but  this 
would  not  make  them  realty,  for  if  an  annuity  be  granted 
to  a  man  and  his  heirs,  it  is  a  fee  simple  personal  (^); 
Earl  of  Stafford  v.  Buckley  (/),  Countess  Dowager  of 
Holdernesse  v.  Marquess  of  Carmarthen  {m).     Inasmuch 

as 


(fl)  2  r.  4-  C\  528. 

(b)  20  rm.  Ab.  Tit.  ToU,  i.  pi. 
],  2. 

(c)  Amb.  367. 

(d)  4  Ves.  542. 

(e)  lb.  430.  n. 


(g)  1  Coll,  381. 

(A)  9Beav,  450. 

(/)   1  l)e  G.  4-  S.  1S3. 

(k)  Co,  Liit.  2.  a, 

(0  2  Ves.  170. 

(»i)  1  Bro,  C.  C  377. 
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as  these  dues  would  be  assets  for  the  payment  of  debts^ 
the  money  now  representing  them  would  be  subject  to 
probate  duty. 

Mr,  WatsoHy  Mr.  Wood  and  Mr.  Pitman^  contra.  The 
testator  died  seised  in  fee  of  this  light-house,  and  the 
2Srd  section  of  the  Act  (6  &  7  fFill.  4.  c.  79.)  clearly 
shews  that  the  legislature  regarded  it  in  the  character 
of  realty;  otherwise,  why  should  it  provide  for  the 
money  being  settled  to  the  same  uses  as  those  on  which 
the  light-house  stood  limited :  in  truth,  this  is  a  fran- 
chise savouring  of  the  realty.  The  tolls  are  insepar- 
able from  the  light-house ;  they  are  an  incorporeal 
hereditament,  which,  as  defined  by  Mr.  Justice  Blacks 
sione^  ^^  is  a  right  issuing  out  of  a  thing  corporate 
(whether  real  or  personal),  or  concerning,  or  annexed 
to,  or  exercisible  within,  the  same.  It  is  not  the  thing 
corporate  itself,  which  may  consist  in  lands,  houses, 
jewels,  or  the  like ;  but  something  collateral  thereto,  as 
a  rent  issuing  out  of  those  lands  or  houses,  or  an 
office  relating  to  those  jewels."  {a)  This  right  clearly 
comes  within  the  word  "  tenement,"  which  is  the  only 
word  used  in  the  Statute  of  fVesL  2.,  which  includes 
"  not  only  all  corporate  inheritances,  which  are  or  may 
beholden,  but  also  all  inheritances  issuing  out  of  any 
of  those  inheritances,  or  concerning  or  annexed  to,  or 
exercisible  within  the  same,  though  they  lie  not  in 
tenure."  (6)  It  is  immaterial  whether  the  owner  of  the 
land  is  the  owner  of  the  light  in  the  first  instance,  for 
the  right  when  granted  becomes  a  franchise,  an  ease- 
ment, to  be  exercised  out  of  land,  and  all  such  easements, 
though  they  be  not  in  tenure,  may  be  entailed,  and 
are  that  sort  of  property  which  the  law  denominates 
real,  and  could  not  formerly  pass  by  a  will  without  three 

witnesses ; 

(a)  2  BlacktL  Com,  20.  (b)  Co.  Litt.  19.  b. 
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witnesses ;  Bucieridge  v.  Ingram,  {a)   The  erases  of  mar- 
kets and  fairs  are  strictly  analogous  to  the  present,  for 
the  privilege  to  hold  them  can  emanate  only  from  the 
Sovereign.     Thus,  if  the  land  was  of  borough  Efi^isk 
tenure  and  belonged  to  A*,  and  there  was  a  g^nt  of  the 
market  to  him  and  his  heirs,  it  is  indisputable  that  the 
market  would  descend  to  his  heir  at  law,  while  the  lands 
on  which  the  market  was  held  would  devolve  on  the 
youngest  son ;  Heddy  v.  WeUiotise  (6).      The  grantee  of 
this  franchise  might  have  erected  the  light-house  where- 
ever  he  pleased  on  the  island,  in  the  same  way  as  the 
grantee  of  the  fair  might  hold  it  on  any  part  of  the 
lands  on  which  the  franchise  was  conferred ;  Ctirwen  v. 
Salkeld  (r).  The  King  v.  CoUeriU  {d\  Dixon  v.  jSoiiit- 
son  (^),  The  Mayor  8^c.  of  Northampton  v.  Ward,  (g)     It 
must  be  admitted,  that  neither  a  market  nor  a  &ir  is 
subject  to  probate  duty.     One  test  applicable  to  all  in- 
corporeal hereditaments  to  prove  that  they  are  real,  and 
not  personal,  property,  is  that  a  fine  is  leviable  of  any 
thing  whereof  a  prcecipe  quod  reddat  will  lie.  (h)     All 
that  is  required  to  make  a  thing  an  incorporeal  here* 
ditament  is,  that  it  be  connected  with  land. 


As  to  the  right  in  question  being  an  office  of  the  Crown, 
it  matters  not  whether  it  be  termed  an  office  or  a  fran- 
chise, provided  it  be  limited  to  heirs,  and  connected 
with  land ;  for  then  it  will  be  within  the  operation 
of  the  Statute  de  donisy  which  includes  "  all  rents, 
estovers,  commons  or  other  profits  whatsoever  granted 
out  of  land,  or  uses,  offices,  dignities  which  concerne 
lands  or  certaine  places ;"  and  all  these  may  be  en- 
tailed 


(a)  2  Vet.  jun.  652. 
{h)  Moore,  474-. 
(c)  3  East,  538. 
\d)  IB.^A.  67. 


{e)  3  Mod,  107. 
(g)  1  Wik.  107. 
(A)  5  Crmse't  Dig.  132. 
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tailed  within  the  Statute,  **  because  all  these  savour  of 
the  realtie;  but  if  the  grant  be  of  an  inheritance 
merely  personal,  or  be  exercised  about  chattels,  and  is 

not  issuing  out  of  land,  nor  concerning  any  land,  or 
some  certaine  place,  such  inheritances  cannot  be  in- 
tailed,  because  they  savour  nothing  of  the  realtie.''  (a) 
The  office  of  the  keeping  of  the  church  of  our  Lady  of 
Lificobi,  the  offices  of  the  Marshal  of  England^  and  of 
one  of  the  Chamberlains  of  the  Exchequer,  and  of  a 
Forestership,  are  all  capable  of  being  entailed,  as  also  a 
name  of  dignity,  ^^  because  they  be  named  of  some 
countie,  mannor,  towne  or  place;  " — (the  necessity  of 
naming  a  place  is  shewn  by  the  fact,  that,  if  the  dignity 
be  granted  without  naming  a  place,  the  grantee  shall  have 
a  fee  conditional,  and  not  an  estate  tail,  as  he  would 
have,  if  a  place  had  been  mentioned  {b)  )  —  *^  but  if  I 
grant  to  a  man,  and  to  the'  heires  of  his  body,  to  be 
keeper  of  my  hounds,  or  master  of  my  horse,  or  to  be 
my  faulconer,  or  such  like,  with  a  fee  therefore,  yet 
these  cannot  be  intailed  within  the  said  statute,  for 
that  they  be  not  issuing  out  of  tenements,  nor  annexed 
to,  or  exercisible  within,  or  concerning  lands  or  tene- 
ments of  freehold  or  inheritance,  but  concerning  chat- 
tells,  and  savour  nothing  of  the  realtie.  And  so  it  is, 
if  I  by  my  deed  for  me  and  my  heires  grant  an  an- 
nuitie  to  a  man,  and  the  heires  of  his  body,  for  that 
this  only  chargeth  my  person,  and  concerneth  no  land, 
nor  savoureth  of  the  realtie."  (c)  With  respect  to  the 
case  of  EaH  of  Stafford  v.  Buckley  (</),  the  annuity  there 
issued  solely  out  of  personalty.  In  'Negus  v.  Coulter  {e) 
Sir  T.  Clarke  observed,  that  the  right  to  lay  chains  in 

the 


(a)  Co.  IaIU  20.  a. 

{h)  Hargrove  SfBuUer* 9  Notet^ 
\»t  lust,  note  118.  See  also  12 
Co,  81. 


(c)  Co,  Liu.  20.  a. 

(d)  Ubi  supra, 

(e)  Ubi  sufrd. 
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the  river  Thames  for  mooring  ships  was  a  franchise,  an 
incorporeal  hereditament;  and  in  Knapp  v.  Williams {a\ 
a  mortgage  of  turnpike  tolls  was  held  to  be  within  the 
Statute  of  Mortmain. 

It  is  clear  that  probate  duty  is  not  recoverable  in 
respect  of  this  purchase  money,  for  even  assuming  that 
it  was  in  the  nature  of  a  personal  annuity,  {Radbtnm  v. 
Jervis  (A),  Aubin  v.  Daly  (c)  )  yet,  being  limited  and  de- 
scendible to  the  heir,  it  never  can  be  construed  to  be 
bona  notabilia ;  Custance  v.  Bradshaw  ((/),  Matson  v. 
Swift  {e) ;  and  it  is  equally  clear  that  it  is  not  within 
the  scope  of  the  55  Geo.  3.  c.  1 84.,  and  would  not  have 
passed  as  residue. 

[The  Lord  Chancellor.  The  property  in  question 
is  certainly  not  subject  to  probate  duty ;  but  if  it  is  to 
be  considered  as  a  personal  annuity,  the  words  of  the 
Statute  are  large  enough  to  include  it.] 

They  referred  to  the  6  &  7  WilL  4.  c.  79.  5.  3.  as 
contemplating  the  sale  of  light-houses  and  the  land 
whereon  they  standi  and  the  buildings,  lands,  and  ap- 
purtenances thereto  belonging,  or  occupied  for  the  pur- 
poses of  the  same  respectively,  and  the  fixtures,  apparatus 
and  furniture  thereto  belonging,  and  the  tolls  or  duties 
payable  in  respect  thereof,  ^c. ;  and  to  the  7th  section, 
as  requiring  the  Sheriff  of  the  County,  where  the  light 
might  be,  to  summon  a  jury  "  to  inquire  of  and  assess 
and  give  a  verdict  for  the  true,  fair,  and  just  value  of 
such  light- house,  as  may  be  the  subject  of  such  inquiry." 


{a)  Ubi  tuprd, 

(b)  3  Beav.  450. 

(c)  ^B.^  A.  59. 


(d)  4  Hare,  3\5, 

(e)  8  Beav.  368. 
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The  Solicitor^General  in  reply.  Admitting  that  this 
is  an  incorporeal  hereditament^  still  it  may  be  a  per- 
sonal inheritance ;  Aubin  v.  Daly,  (a)  The  tolls  are 
wholly  unconnected  with  the  land.  The  writ  o^prcecipe 
would  not  lie  for  these  tolls;  and  fines  are  only  levi- 
able where  that  writ  runs.  It  is  clear,  that  a  grant  to 
a  man  and  his  heirs  to  be  the  keeper  of  the  grantor's 
hounds  is  not  an  office  which  can  be  entailed ;  and  it 
can  not  alter  the  case,  that  the  place  where  the  duty 
is  to  be  performed  is  added.  In  the  grant  of  the  tolls 
of  this  light-house  by  the  Statute  of  Geo.  2.,  it  was  ex- 
pressly provided  that  the  right  to  the  soil  should  be 
reserved  to  W.  Robhinson  and  his  heirs.  Admitting 
that  the  Act  6  &  7  fVili*  4.  r.  79.  does  not  say  that  the 
jury  shall  make  one  assessment  for  the  light-house*  and 
another  for  the  land,  still  that  is  a  matter  which  can  be 
very  easily  ascertained. 


1849. 


Attornbt- 
General 

V, 

Jones. 


The  Lord  Chancellor.  ^^^'  J^- 

The  question  in  this  case  is,  whether  the  profits 
arising  from  the  tolls  received  under  a  grant  of  a  light- 
house, are  to  be  considered  as  personal  or  real  estate, 
for  whether  they  are  liable  to  legacy  duty  or  not,  de- 
pends on  whether  they  are  to  be  considered  in  their 
character  and  nature  as  realty  or  personalty. 


Now  there  is  no  great  doubt  as  to  the  principle; 
the  only  difficulty  is  as  to  the  application  of  that  prin- 
ciple to  the  particular  facts  of  this  case.  There  are 
so  many  instances  in  which  extraordinary  profit  incident 
to  the  enjoyment  of  land  is  considered  as  part  of  the 
land  and  therefore  realty,  that  the  question  depends 
altogether  upon  the  relation  which   the  profit  in  the 
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unless  the  same  duties  were  extended ;  that  the  equit- 
able right  to  the  said  Letters  patent  and   to  the  said 
light-house  being  vested  in  S.  Morgan^  his  heirs  and  as- 
signs, it  had  been  judged  absolutely  necessary  that  the 
light-house  should  be  preserved  and  kept  up,   from  and 
after  the  said  term  of  sixty  years;  and  that  in  consi- 
deration of  the  great  expense  W.  French  had  been  put  to 
in  building  the  same,  it  was  thought  fit  that  the  said 
S,  Morgan  should  for  ever  have  the  keeping  up  and  sup- 
porting of  the  said  light-house,  which  could  not  other- 
wise be  effected  but  by  the  aid  of  parliament.     Then, 
in  order  to  enable  S.  Morgan^  his  heirs  and  assigns, 
to   maintain    and    keep   the   light-house   in     sufficient 
repair,  and  the  lights  therein  continually  burning  io 
the  night   season,  and  also  to  pay  the  debts  charged 
upon  it,  it  enacts,    ^^that  all  and    every  the   powers, 
liberties,  privileges,  authorities  and  duties  granted  in  and 
by  the  said  Letters  patent,  and  the  said  light-house,  and 
all  other  rights,  members  and  appurtenances  therewith 
occupied  and  enjoyed,  shall  be  and  are  hereby  declared 
to  be  firm,  valid  and  effectual,  to  all  intents  and  pur- 
poses whatsoever,  and  the  same  are  and  shall  be  valid 
and  have  continuance,  from  and  after  the  expiration  of 
the  said  term  of  sixty  years  (thereby  granted   to  the 
said  William  French^  his  executors,  administrators  and 
assigns),  for  ever;  subject  nevertheless  to  the  proviso 
as   to  the   maintaining  of  the  said  light-house,  in  the 
Letters  patent  contained,  and  to  the  trusts  hereinafter 
mentioned  ;  and  shall  be  fully  and  absolutely  vested  in 
the  said  Sutton  Morgan^  his  heirs  and  assigns."      It 
then  enacts,  that  S,  Moigauj  from  and  after  the  24th 
June  1730,    his   heirs  and  assigns,  should   be   autho- 
rised to  receive  the  tolls  upon  the  ships  passing ;  and 
there  are  other  provisions   regulating  the  amount  of 
tolls.     Then  comes  this  provision,  '*  And  it  is  hereby 
further  enacted  and  declared,  that  the  said  light-house  is 
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hereby  vested  in  the  said  Sutton  Morgan^  his  heirs  and 
assigns,  to  the  intent  and  purpose  that  he  the  said 
Sutton  Morgan^  his  heirs  and  assigns,  shall  from  time 
to  time  keep  and  maintain  the  said  light-house  in  good 
and  sufficient  repair;  and  shall  in  the  night  season 
maintain  a  proper  fire  therein,  so  as  the  trade  and 
navigation  in  that  channel  may  be  eSectually  preserved/' 
The  result,  therefore  is,  that  with  those  additional 
provisions  the  Act  adopts  all  the  provisions  in  the 
Letters  patent,  and  continues  them,  after  the  expiration 
of  the  sixty  years,  for  ever,  in  the  grantee  and  his  heirs, 
not  the  franchise  or  privilege  only,  but  the  house  itself, 
with  the  right  and  duty  of  keeping  a  light  burning  in 
that  house* 


1849. 


Attorney- 
Gbnerai. 

Jones. 


The  question  then  is,  the  house  being  clearly  real 
property,  for  there  is  no  doubt  about  that,  whether 
the  privilege  of  receiving  tolls,  on  condition  of  keep- 
ing up  the  light,  is  not  an  incident  or  an  addition  to 
the  income  and  the  profit  arising  from  the  house,  or' 
whether  it  be  a  totally  distinct  and  independent  per- 
sonal franchise,  which  in  that  case  would  be  personalty, 
and  not  realty.  If  it  be  personalty,  although  it  be 
limited  to  heirs,  it  will  still  continue  personalty,  for 
when  the  authorities  are  looked  at  which  draw  the  dis- 
tinction where  the  two  interests  of  realty  and  personalty 
seem  rather  to  merge  one  into  the  other,  we  find,  in 
the  case  of  a  personal  annuity  granted  to  a  man  and 
his  heirs,  which  seems  to  look  towards  realty,  that  it 
is  not  considered  as  realty,  but  as  personalty.  The 
reason  assigned,  when  the  question  has  arisen  in  former 
times,  is,  that  though  made  inheritable  as  land  is  in- 
heritable, it  has  nothing  to  do  with  land  (this  reason 
would  however  fail,  if,  in  the  particular  case  in  question, 
the  interest  had  any  thing  to  do  with  land),  or,  as  Lord 
Thurlow  expresses  it  in  Lady  Holdemesse  v.  Lord  Car^ 
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marthen  (a),  it  *^  does  not  savour  of  land/'  boC  is  mere 
personalty.  Such  being  the  nature  of  the  gntntf  and 
though  the  title  to  the  island  itself  is  not  derived  from 
the  Crown,  the  Act  of  parliament,  in  terms,  vests  the 
island  in  the  individual,  with  the  duty  of  erectmg  a 
light-house  there,  and  keeping  the  light  bumiDg;  sod 
in  consideration  of  the  benefit  derived  to  navigatioo  from 
such  a  light  being  kept  burning,  confers  the  prlvil^e 
of  receiving  certain  tolls  from  vessels  that  pass  by. 


In  this  case,  then,  the  title  to  the  profits  depends  upon 
the  title  and  user  of  the  house,  the  title  and  user  of  the 
house  conferring  the  right  Now  it  is  clear  that  all  estra- 
ordinary  profits  incident  to,  and  dependent  upon  a  title 
and  user  of  land  are  part  of  it ;  such  for  instance^  as 
a  soke  mill,  which  is  real  property  by  custom ;  and  the 
only  distinction  between  that  and  the  present  instance 
will  be  found  to  be  between  custom  in  the  one  case,  and  a 
Royal  Grant  in  the  other.  By  custom,  a  piece  of  landed 
property  has  certain  duties  attached  to  it,  with  peculiar 
rights  and  profits  if  such  duties  are  performed ;  that  b 
to  say,  the  owner  of  a  soke  mill  is  bound  to  keep  it  in 
a  state  to  grind  the  corn  of  those  who  are  within  the 
sphere  of  the  custom  ;  but,  in  consideration  of  that  duty 
performed,  he  has  the  privilege  of  monopoly,  and  of 
preventing  others  from  interfering  with  his  right  There 
is,  therefore,  a  duty  imposed  by  custom,  which  of  course 
originates  in  some  contract,  but  the  result  is  that,  in 
law,  there  is  a  duty  imposed  for  the  benefit  of  the 
public,  which  subjects  the  public  to  certain  liabilities  in 
order  to  remunerate  the  party  by  whom  that  duty  is 
performed.  The  mill  itself  is  probably  of  little  value 
compared  with  the  value  that  attaches  to  it  if  it  has  this 
custom  in  its  favour,  because  it  then  has  the  benefit  of  the 
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right  to  receive  all  the  profits  that  arise  from  grinding 
corn  within  the  limits  to  which  that  custom  applies.  Now, 
the  same  observation  will  apply  to  ma^y  other  privileges 
and  franchises  wbichi  though  they  touch  the  land,  and 
are  connected  with  it,  are  yet  very  slightly  connected 
with  it,  and  are  real  property  only  because  they  re- 
quire the  use  of  land  for  their  enjoyment,  as  for  in- 
stance, fairs  and  markets.  No  doubt,  generally  speak- 
ing, markets  are  connected  with,  and  require  land  for 
the  enjoyment  of  the  right,  but  not  necessarily  nor 
inseparably  so,  for  the  right  to  the  franchise  may  exbt 
without  it,  though  as  connected  with  a  grant  of  land, 
a  party  has  a  right  of  market  within  certain  limits.  So 
little  however  is  it  connected  with  the  actual  enjoy- 
ment of  a  particular  spot  of  land,  that  within  the  limits 
of  the  franchise,  a  party  may  move  his  market,  (whether 
he  can  get  leave  from  the  proprietor  of  the  soil  is  quite 
a  distinct  matter) ;  he  has  a  privilege  derived  from  the 
Crown,  and  within  the  limits  which  the  Crown  has 
prescribed  to  him,  he  may  hold  his  market  when  and 
where  he  can.  There  is  no  doubt  that  a  market  cannot 
be  enjoyed,  nor  can  the  public  have  the  benefit  of  it, 
or  the  owners  the  profits,  without  the  use  and  occupa- 
tion of  land ;  but  that  is  the  only  connection  that  the 
right  of  market  has  with  the  land. 


1849. 
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The  passage  from  Coke  LUtletony  which  was  re- 
ferred to,  shews  how  little  connection  with  land  will 
make  the  profits  real  estate,  and  presents  some  instances, 
from  which  it  appears  that  the  slightest  possible  con- 
nection with  land  is  sufficient  to  give  the  franchise  the 
benefit  and  the  character  of  realty.  This  connection 
is  assigned  as  a  reason  why  peerages  are  descendible 
in  the  way  they  are,  which  are  considered  as  real  pro- 
perty merely  from  the  circumstance  of  a  place  being 
named,  though  the  party  to  whom  the  dignity  is  granted 
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has  no  connection  whatever  with,  and  no  profit  or  in* 
terest  in,  the  land  itself. 

* 

This  might  appear  to  be  very  plain,  and  to  leave  no 
donbt  whatever  that  the  rights  in  the  present  case,  ought 
to  be  considered  as  an  incident  to  the  land,  and  therefore 
partaking  of  the  character  of  the  land ;  and  I  can  see 
nothing  to  raise  a  doubt,  but  certain  cases  which  do  not 
refer  to  this  subject. matter,  but  in  which  this  subject 
has  been  matter  of  discussion  and  observation  by  very 
learned  Judges ;  I  mean  those  cases  in  which  the  qnes- 
tion  has  arisen,  whether  property  of  this  description  is 
rateable.     They  have  however  all  arisen,  as  far  as  I 
have  been  able  to  see,  under  circumstances  where  the 
point  was  not  whether  the  property  was  rateable  at  all, 
but  whether  it  was  rateable  within  the  parish  in  which 
the  right  originated,  and  in  which  the  building  was  situ- 
ated from  whence  the  light  proceeded. 

The  last  case  which  has  been  referred  to,  and  in  which 
the  matter  appears  to  have  been  most  elaborately  con- 
sidered, is  that  of  Rex  v.  Coke  (a) ;  but  it  is  to  be  ob- 
served, that  the  decision  there  ultimatelyrturned  upon 
the  question,  whether  the  parish  where  the  light-bouse 
stood  was  the  parish  entitled  to  the  benefit  of  the  rate 
upon  the  profits  incident  to  the  enjoyment  of  the  rents 
of  the  light^house,  namely,  the  tolls  taken  from  vessels 
not  coming  within  the  precincts  of  the  parish.  That 
undoubtedly  is  what  was  decided,  and  that  has  also  been 
the  point  decided  in  the  other  cases.  Now,  that  being 
the  question  raised,  it  was  quite  unnecessary  to  consider 
whether  the  profits  would  have  been  rateable  if  they  had 
been  enjoyed  within  the  limits  of  the  parish,  because 
as  the  tolls  had  not  been  received  within   the  parish, 
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tlieDf  whether  they  were  realty  or  personalty  in  some 
other  parish,  would  not  be  a  matter  at  all  calling  for 
the  decision  of  the  Court.     I  have  looked  through  the 
judgment  very  carefully,  because  the  learned  Judges 
who  gave  their   opinion,  namely,  Mr.  Justice  Bayley^ 
Mr.  Justice  Holroyd^  and  Mr.  Justice  Liitledale^  were 
Judges  peculiarly  entitled  to  have  great  weight  attri- 
buted to  what  fell  from  them ;  they  were  Judges  of  very 
great  learning,  experience,  and  caution,  and  not  likely  to 
let  fall  opinions  lightly  formed,  though  not  immediately 
amounting  to  a  judicial  decision.    Now,  in  going  through 
the  judgment  pronounced  by  Mr.  Justice  Bayley  (and,  of 
course,  I  must  do  so  without  any  reference  to  the  matter 
before  him  as  to  the  locality),  there  may  be  some  diffi- 
culty in  reconciling  what  he  assumes  to  be  the  facts, 
with  what  are  reported  to  be  the  facts,  of  the  case ;  but 
for  the  present  purpose,  namely,  of  ascertaining  what 
his  view  was  on  the  subject  on  which  I  have  now  to 
decide,  I  must  look  to  the  expressions  which  he  useS| 
the  weight  of  which  will  not  be  aifected  by  the  questioHy 
whether  or  not  he  has  accurately  borne  in  mind  how  far 
the  facts  of  the  case  fall  in  with  the  proposition  which 
he  states.     Now,  throughout  his  judgment,  he  seems  to 
assume,  in  the  particular  case  with  which  he  had  to  deal, 
that  the  right  and  privilege  to  the  franchise  was  totally 
distinct  from  the  right  to  the  house;  and  there  are  many 
expressions,  to  some  of  which  I  shall  have  to  refer,  in 
which  not  only   is  that  shewn   to  be   his   view,   but 
he  seems  to  assume  that,  if  it  were  otherwise,  if  the 
enjoyment  of  the  privilege  were  directly  connected  with 
and  proceeding  from  the  occupation  of  the  premises, 
then  the  rule  would  be  different.     Now,  if  that  be  so, 
though  his  decision  was  one  way,  the  doctrine  on  which 
he  proceeded  would  appear  to  be  very  clearly  the  other. 
In  one  passage,  be  says,  not  alluding  to  the  particular 
case,  but  alluding  generally  to  the  benefits  arising  from 
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1849.       the  use  of  real  propertj,  diat  it  is  the  value  which  the 
land  has  acquired  from  being  so  used,  that  renders  k 
rateable.    Then  he  distinguishes  that  general  propo- 
sition  from  the  particohur  case  which  he  had  befiMre  him. 
He  then  instances  the  case  of  the  New  Miner  Com* 
pany  (and  that  raises  a  question  certainly  of  Tery  great 
nicety),  in  which  it  was  held  that  the  profits  arising  firom 
supplying  water  by  means  of  the  Nno  River  Company 
were  rateable,  but  rateable  in  the  place  from  which  the 
water  originally  proceeded.    Now,  it  is  a  nice  distinction 
to  say,  if  I  send  water  overland  from  a  particohur  place, 
so  as  to  acquire  a  value  at  a  distant  place,  that  at  that 
distant  place  the  value  so  paid  is  rateable  because  it  is 
real  property,  but  if  I  send  light  or  fire  instead  of  water, 
that  a  different  rule  is  to  apply ;  that  in  the  one  case  the 
profits  derived  are  real  estate,  but  in  the  other  not. 
According  to  the  argument  I  am  now  considering^  it 
was  stated  that  the  right  to  shew  the  light  for  hire  was 
not  connected  with  the  building,   Mr.  Justice  Bmfiq 
saying,  *'  it  might  be  placed  at  the  end  of  a  pole,'' 
and  again,  (and  this  shews  the  grounds  on  which  he 
proceeds,  and  these  are  all  I  am  now  in  search  of,)  *^Rex 
V.  The  New  River  Companj/s  Case  does  not  bear  on  the 
present  case,  because  the  proprietor  of  the  light-house  in 
this  case  is  at  liberty,  either  in  that  house  or  in  any  other 
which  he  may  think  fit  to  erect  or  to  rent,  to  burn  lamps 
and  to  produce  a  stream  of  light  which  shall  be  visible 
at  a  considerable  distance  at  sea.     But  even  if,  by  the 
terms  of  the  letters  patent,  it  were  imperative  on  the 
grantee  to  burn  his  lights  within  this  particular  light- 
house, still  if  the  privilege  is  not  given  to  him  by  reason 
of  his  being  the  occupier  of  that  house,  it  would  not 
be  appurtenant  to,  but  distinct  from,  the  house  where  it 
was  to  be  exercised ;  and  the  duties  payable  to  him  in 
respect  of  the  light  would  be  profits  arising  from  the 
exercise  of  that  privilege,  and  not  from  the  house  or 
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land  where  it  happens  to  be  exercised.  The  grantee 
would,  in  that  case,  have  an  exclusive  privilege  of  car- 
rying on  in  that  particular  house  (if  I  may  so  express 
myself)  a  particular  description  of  trade.  But  there 
would  be  no  necessary  connection  between  the  freehold 
interest  in  that  house,  and  the  light  which  is  to  be  kept 
up  in  it"  .  .  •  .  ^  Those  lights  are  not  of  ne- 
cessity attached  to  the  freehold ;  and  if  they  are  not 
attached  to  the  freehold,  they  would  be  personal  pro- 
perty." This  no  doubt  states  the  case  very  fairly,  and 
it  is  unnecessary  to  enquire  how  far  the  facts  justified 
the  distinction  taken.  It  asserts,  as  was  asserted  in 
the  case  now  before  me,  that  the  light  is  unconnected 
with  the  building,  and  if  so^  that  the  right  not  being 
attached  to  the  freehold  is  personalty;  but  if  it  is  attached 
to  the  freehold,  as  in  the  case  of  the  New  Biver  Com- 
pany, then,  according  to  Mr.  Justice  Bayley^  it  partakes 
of  the  character  of  that  landed  property  from  which  it 
originates,  and  becomes  real  estate. 
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There  is  also  another  case  which  shews  how  nice 
these  distinctions  are.  In  Rex  v.  The  Brighton  Gas 
Light  Company  {a)  it  was  held  that  the  profits  from 
gas  works  for  the  supply  of  gas  were  rateable,  because 
they  were  connected  with  the  land,  the  pipes  being  fixed 
in  the  soil ;  and  it  was  held  they  were  rateable  where  the 
gas  was  delivered,  that  is  to  say,  where  the  gas  was  used. 
Here  again  is  a  nice  distinction ;  the  light  is  produced 
by  gas :  if  I  send  a  stream  of  inflammable  gas  through 
A  pipe  and  ignite  it  at  the  end,  it  is  real  property ;  but 
if  I  send  a  stream  of  light  from  the  house  where  it  ori- 
ginates, then,  according  to  the  argument,  it  is  person- 
alty. Now  it  is  very  diflBcult  to  draw  a  distinction  be- 
tween the  same  efiects  produced  by  the  same  article  in 
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MjDjr  examples  are  pot  in  ibe  wgimient  of  the 
of  .&jr  T.  Cbi-^,  and  there  is  one  vbicfa  cxMiies  putica- 
larl J  near  to  the  present,  and  vbicb  is  Tery  difficult  to 
dUtingnlsh  from  it;  that  is  the  case  of  a  canteen,  vbicb 
applies  to  every  boo&e  (a  public-bouse  (or  instance)  re- 
quiring a  licence  to  sell  spirituous  liquors,  (a)  The  bouse 
is,  no  doubt,  of  a  certain  ralne  in  itself  i  bat  it  is  welt 
known  that  a  house  prepared  and  built  for  the  purpose  of 
a  public-house  would  lose  nearly  the  whole  of  its  Talnei 
if  it  had  not  the  licence  and  privilege  of  stJIiog  qpirituoos 
liquors ;  and  that  licence  being  once  obtained,  though 
not  in  its  nature  connected  with  the  house,  is  a  privilege, 
not  certainly  a  royal  privilege,  but  a  privilege  derived 
under  certain  acts  of  parliament  which  prohibit  any 
one  from  selling  spirituous  liquors,  unless  licensed  so  to 
do.  Though  the  two  things  are  distinct  in  their  nature, 
nobody  could  doubt  that,  a  house  having  derived  addi- 
tional value  from  the  licence,  the  whole  realty  would 
consist  of  the  value  of  the  house  increased  by  the  par- 
ticular benefit  arising  from  the  use  to  which  it  was  to  be 
applied,  not  on  account  of  any  thing  connected  with  the 
house  originally,  but  by  virtue  of  the  licence  which  had 
been  granted  by  an  authority,  and  proceeded  from  a 
channel  totally  unconnected  with  and  distinct  from  the 
land.  Thus  Mr.  Justice  Litlledale  says,  ^^  tolls  per  se 
are  not  rateable ;  but,  in  some  cases,  w  here  they  arise 

from, 

(a)  Hex  V.  Bradford^  ^  M.^  S.3\l. 
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that  the  land  or  bouse  which  gives  occasion  to  the  toll 
is  made  more  valuable  in  itself,  that  increased  value,      Gbnbbal 
depending  upon  and  being  regulated  by,  the  profits        j  ^' 
produced  by  the  toll,  is  the  subject  of  rate." 

Looking,  then,  at  the  opinions  of  the  learned  Judges 
in  Rex  v.  Coke^  it  appears  to  me  to  be  quite  clear  that 
they  considered  the  question  to  turn  on  whether  the 
additional  value  attaching  to  the  enjoyment  of  the  pri- 
vilege was  or  was  not  attached  to  the  building,  the  real 
property,  which  real  property,  they  said,  was  not  at 
all  connected  with  the  privilege  in  the  case  they  were 
considering. 

Now  when  I  look  to  the  Act  of  parliament  in  the 
case  before  me,  I  find  that  the  privilege  is  granted  in  con- 
sideration of  erecting  the  house  originally ;  that  then  the 
Act  recites  that  the  party  had  performed  his  condition  by 
erecting  the  house ;  that  he  had  incurred  great  loss,  and 
had  been  put  to  great  expense  in  buildingthe  house,  which 
the  tolls,  as  they  then  stood,  were  not  sufficient  to  repay ; 
and  I  find,  further,  that  if  he  did  not  keep  up  the  house 
(that  is  the  particular  house  which  he  had  so  built), 
not  merely  for  a  certain  time  according  to  the  original 
grant,  but  in  perpetuum  under  the  Act,  then  he  was  to 
forfeit  the  privilege  which  the  Letters  patent  in  the  first 
instance,  and  the  Act  afterwards,  conferred  upon  him. 
The  privilege,  therefore,  was  connected  with  the  mode 
in  which  he  dealt  with  the  house :  he  could  not  perform 
the  duty  any  where  else  but  in  that  house ;  and  the  tolls 
are  limited  in  the  same  way,  and  in  the  very  same  word«, 
in  which  the  title  to  the  house  is  enjoyed.  It  seems, 
therefore,  to  be  quite  impossible  to  say  that  the  profits 
arising  from  this  benefit  were  not  attached  to,  or,  in  the 
words  of  Mr*  Justice  Bayley  and  Mr.  Justice  Littlcdale^ 

were 
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were  not  connected  with^  the  bouse.  The  cases  refinrad 
to  in  Coke  Littleton  shew  how  much  less  connectMB 
with  land  than  that  which  is  found  in  this  Act  of  par- 
liament gives  to  grants  from  the  Crown  the  cbancter 
of  realty.  It  has  hardly  ever  been  doubted,  I  thinky 
except  in  those  cases  that  have  been  the  subject  of 
arguments  that  such  a  privilege  attached  to  property, 
as  that  which  attaches  to  this  light-house,  gives  an 
additional  and  extraordinary  profit  arising  from  the 
mode  in  which  the  property  is  used.  The  title  to  this 
privilege  was  to  be  commensurate  with  the  enjoyment 
of  the  house,  and  to  terminate  if  the  duties  were  not 
performed  which  the  grantee  had  undertaken  to  per^ 
form. 


It  appears  to  me,  therefore,  that,  according  to  the 
opinions  of  the  learned  Judges  who  decided  the  case  of 
Bex  V.  Coke^  which  is  the  only  authority  for  the  claim  of 
the  legacy  duty  on  this  property,  that  the  light-hooae 
in  question  has  the  toil  so  attached  to,  and  dependent 
upon  it,  that  the  whole  must  be  considered  together  as 
real  estate ;  and,  therefore,  not  subject  to  the  legacy 
duty. 


This,  of  course,  will  decide  the  other  questkm  of 
probate  duty,  though  that  question  has  other  considen- 
tions  connected  with  it,  which,  even  if  I  had  been  of  a 
different  opinion  on  the  subject  of  legacy  duty,  would 
have  prevented  my  holding  that  this  property  is  liable 
to  probate  duty.  The  Information  must  be  accordingly 
dismissed. 
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CATON  V.  RIDEOUT.  D^.  14. 

Y  a  decree  made  in  this  cause,  on  the  5th  August  A  married 

1848,  it  was,  among  other  things,  referred  to  the  J^^^  hw" 

Master  to  take  an  account  of  the  personal  estate  of  separateuseto 

John  Eideaui  deceased,  the  testator  in  the  cause^  come  of  certain 

to  the  hands   of  the  Defendant  Frances  Bideout,   his  stock  standing 

....  in  the  names 

widow  and  executrix*  of  trustees,  of 

whom  her 
husband  was 
The   Master,   by   his   report,  dated  the  25th  June  one,  permitted 

1849,  found,  among  other  sums,  received  by  Frances  jg!^  fJT" 

Hideout^  forming  parts  of  the  estate  of  the  testator,  a  number  of 

sum  of  555/.  85. 10£^.,  being  a  balance  of  cash  at  Messrs.  p^othehus- 

Child  and  Co.,  bankers,  standing  in  the  testator's  name  band*s  bankers 

at  his  death,  on  the  6th  April  1838.  account  H^ 

appeared  also, 
by  the  evi- 
To  this  finding,  the  Defendant  Frances  Rideout  ex-  dence,  that  he 

cepted,  alleging  in  effect  that  the  Master  ought  not  to  ^^l  "J ®jg  ^ 
have  charged  her  with  the  said  sum,  inasmuch  as  it  was  his  own  pro- 
ber own  property.     It  appeared  that  Mrs.  Rideout  was  that  a  course' 

entitled,  for  her  separate  use,  to  the  dividends  of  certain  ^^  dealing  was 

t  n  oil        proved,  as 

stock  standing  m  the  names  of  trustees,  of  whom  her  existing  be- 

husband  was  one;  that  the  half-yearly  amount  of  these  u^^^j     j 

dividends  was  600/./  and  that  the  sum  in  question  was  wife,  which 

i_  11. 

the  balance  of  the  last  half-yearly  payment.     It  further  the^oney*' 

appeared  that  Messrs.  Currie  were  the  bankers  of  the  ^^  paid  to 

r         1         ^1  •     J   ^1-      J*  -J      1  J       the  husband, 

trustees,  for  whom  they  received  the  dividends  under  a^  husband 

a  power  of  attorney ;    that  at  first  they   used   to  pay  *"d  not  as 
them  to  Messrs.  Child  to  the  separate  account  of  Mrs.  that  this  being 

Rideout,  <»<">«*•»•>  the 

'  assent  and 
acquiescence  of  the  wife,  disentitled  her  from  claiming  any  part  of  the  money  as 
against  the  estate  of  the  husband. 
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Mideouif  but  that  their  uniform  practice  for  fourteen  yon 
previously  to  the  husband's  death  bad  been  to  pay  them 
to  the  account  of  Mr*  Rideout :  that  tbey  did  thb  \yj 
the  direction  of  the  trustees,  who  sanctioned  it  at  the 
request  and  by  the  authority  of  Mrs.  Rideout;  tht 
Mr,  Rideout  kept  a  mixed  account  with  Messrs.  CkM 
not  confined  merely  to  the  amount  of  dividends  ptid 
in  by  Messrs.  Currie  ;  and  that  he  was  in  the  habit  of 
supplying  his  account  with  his  bankers  in  the  country 
by  means  of  drafts  on  this  account  with  Messrs,  Child, 

The  exception  taken  by  Frances  Rideout  to  the  finding 
of  the  Master  came  on  to  be  heard  before  the  Vice- 
C\i2Xii:^QX  Knight  Bruce  on  the  21st  c7r//^  1849,  wheo 
his  Honor  allowed  the  same,  l)eing  of  opinion  that  it 
was  not  made  out  that  the  dividends  had  come  into  the 
hands  or  power  of  the  testator,  in  any  other  right  or 
character  than  as  trustee  or  agent  of  his  wife.  From  this 
decision  the  Plaintiff  appealed  to  the  Lord  Chancellor. 

Mr.  Boll  and  Mr.  Greene^  for  the  Plaintiflfi  having 
stated  the  case,  were  proceeding  to  support  it  by  ar- 
gument, when 

The  Lord  Chancellor  called  on  the  Counsel  for 
Mrs.  Bideoui^  observing  that  it  was  difficult  to  see  how 
Mrs.  Rideout  could  be  entitled,  under  the  circumstances 
staled,  to  call  upon  her  husband's  estate  to  refund  the 
money. 

Mr.  J.  Parker  and  Mr.  Miller  for  Mrs,  Rideout.  \Vc 
contend  that  there  is  a  difference  between  money  spent) 
and  n  fund  standing,  as  this  does,  to  the  husband's  ac« 
count.  We  submit  that  as  long  as  the  money  is  ear- 
marked and  can  be  specifically  recognised,  the  wife  cau 

claiai 
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claim  to  have  it  repaid  to  her.  Mr.  Rideout  was  a 
trustee  for  his  wife,  and  the  onus  lies  on  the  Plaintiff  to 
shew  that  he  received  these  dividends  in  any  other 
character  than  as  trustee.  They  referred  to  the  cases 
of  Milnes  v.  Busk  {a\  Rich  v.  Cockell  (6),  Parkes  v. 
White,  {c) 
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Without  calling  for  a  reply, 

The  Lord  Chancellor. 

This  question  depends  entirely  upon  the  force  of 
the  evidence  before  me,  upon  which  alone  I  can  pro- 
ceed ;  for  there  is  no  doubt  whatever  about  the  rule 
of  law,  or  rather  the  rule  of  equity.  A  wife  having 
property  settled  for  her  separate  use  is  entitled  to 
deal  with  the  money  as  she  pleases.  If  she  directly 
authorises  the  money  to  be  paid  to  her  husband  he  is 
entitled  to  receive  it,  and  she  can  never  recall  it.  No 
direct  authority  has  been  produced  which  affects  the 
case  before  me.  If  the  husband  and  wife  living  to« 
gether  have  for  a  long  time  so  dealt  with  the  separate 
income  of  the  wife,  as  to  shew  that  they  must  have 
agreed  that  it  should  come  to  the  hands  of  the  husband 
to  be  used  by  him  (of  course  for  their  joint  purposes), 
that  would  amount  to  evidence  of  a  direction  on  her 
part,  that  the  separate  income,  which  she  otherwise 
would  be  entitled  to,  should  be  received  by  him. 


In  the  present  instance,  there  was  a  sum  of  money, 
which  during  the  coverture  became  payable  to  the  wife, 
and  she  undoubtedly  had  a  right  to  direct  the  trustees 
to  pay  it  into  her  hands,  or  according  to  her  special 
direction.  Instead  of  doing  this,  the  custom  that  pre- 
vailed 


(a)  2  Vei,  jim.  488. 
ib)  9  Vci,  369. 


(c)  1 1  Vci,  209. 
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vailed  for  a  great  number  of  years  was,  that  the  money 
was  received  by  the  trustees,  or  rather  under  their  power 
of  attorney  by  Messrs*  Currie^  who,  by  some  autboritj, 
probably  that  of  the  trustees,  paid  it  over  to  Messrs. 
Childy  not  to  the  account  of  the  wife,  but  to  the  ac- 
count of  the  husband ;  and  it  is  proved,  that  at  all 
times  the  account  at  Messrs.  Child's  was  under  the  con- 
trol of  the  husband.  It  must  have  been  under  his 
legal  control,  by  being  carried  to  an  account  in  his 
name;  and  I  must  assume  also,  that  it  was  under  his 
control  with  the  consent  and  concurrence  of  the  wife, 
who  had,  for  a  great  number  of  years,  permitted  him 
to  deal  with  the  fund,  and  never  asserted  her  right  to 
receive  the  separate  benefit  of  it 


The  money  being  paid  in  under  these  circumstances, 
I  consider  it  precisely  the  same  as  if  the  wife  had  speci- 
fically authorised  that  mode  of  payment;  and  the 
Vice-Chancellor  Knight  Btmce  does  not  seem  to  have 
questioned  the  rule  of  law  as  I  have  stated  it,  although 
it  has  been  questioned  at  the  bar.  He  put  the  case  upon 
a  totally  different  ground ;  and  the  question  is,  whether 
that  ground  is  capable  of  being  maintained  according  to 
the  evidence.  He  put  it  upon  this,  that  the  husband 
happened  to  be  one  of  the  trustees ;  that  therefore  the 
money  never  got  out  of  the  hands  of  the  trustee,  and  that 
it  was  in  the  hands  of  the  trustee  as  the  wife's  separate 
property.  Now,  when  I  come  to  look  at  the  evidence, 
I  find  a  course  of  practice  inconsistent  with  this  sup- 
position. I  find  that  the  money  was  paid  in  to  Messrs. 
ChiUTs  to  the  account  of  the  husband ;  that  being  there,  it 
was  not  considered  as  trust  money,  but  as  a  payment  to 
him,  or  otherwise  he  would  not  have  been  permitted  to 
exercise  the  control  over  it  which  he  did.  It  appears 
that  he  drew  upon  the  account  from  day  to  day,  as  he 
wanted  money ;  that  he  lived  in  the  country,  and  was 

in 
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iD  the  habit  of  employing  country  bankers,  whom  he 
supplied  with  funds  from  this  account  at  Messrs.  Childfs. 
The  question  then  is,  was  the  money  at  Messrs.  Chtld*s 
in  the  hands  of  the  husband,  as  husband,  or  as  trustee. 
In  the  first  place,  it  ought  not  to  haye  got  into  his  single 
hands  as  trustee  at  all ;  but  it  ought  to  have  been  under 
the  control  of  himself  and  the  other  trustees.  Messrs. 
Carrie  received  it  for  the  trustees,  and  then,  with  the 
joint  concurrence  of  both  husband  and  wife,  paid  it  to 
the  husband's  separate  account  with  Messrs.  ChUd^  the 
wife  knowing  it,  and  for  years  permitting  them  so  to 
deal  with  it,  without  any  interruption  on  her  part.  It 
appears  then  to  me,  as  the  evidence  stands,  that  this 
payment  was  made  to  the  husband,  as  husband,  and  not 
as  trustee. 
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Having  come  to  this  conclusion  on  the  evidence,  the 
result  is  that  the  rule,  which  is  acquiesced  in,  and  not 
disputed  by  the  Vice* Chancellor, — that  separate  money 
of  the  wife  paid  to  the  husband,  with  her  concurrence  or 
by  her  direct  authority,  to  be  inferred  from  their  mode  of 
dealing  with  each  other,  cannot  be  recalled, — must  be  ap- 
plied to  the  present  case.  If  I  were  to  hold  the  contrary, 
I  do  not  know  to  what  extent  such  a  decision  would  ga 
In  ninety-nine  cases  out  of  a  hundred,  separate  property 
which  is  introduced  as  a  protection  to  the  wife,  does  not 
take  effect:  all  things  going  right,  and  no  distinction 
being  made,  the  question  of  separate  property  does  not 
arise ;  the  property  is  used  as  a  common  fund  for  the 
benefit  of  the  family,  and  in  that  way  naturally  falls 
under  the  control  and  management  of  the  husband.  If, 
however,  it  be  once  assumed  that  the  wife  by  herself,  or 
by  those  who  represent  her,  may  call  upon  the  estate 
of  the  husband  or  the  husband  himself  to  repay  the 
money  so  far  as  they  can  trace  it,  it  is  impossible  to  tell 
what  confusion  might  not  be  introduced  into  a  family, 

for 
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for  the  wife  might  say,  that  certain  stock  bad  been 
bought  with  her  separate  property,  even  where  there 
was  positive  proof  of  an  appointment  by  her  in  fayoor 
of  the  husband.  The  practice  between  the  husband 
and  wife  is  proper  evidence  to  shew  acquiescence  and 
concurrence;  and  I  think,  that  in  this  case,  the  evi- 
dence is  entirely  one  way,  and,  in  point  of  fact,  there 
is  no  doubt  that  the  money  at  Messrs.  ChikTs  was  there 
on  account  of  the  husband,  and  not  on  account  of  the 
trust,  and  consequently  that  the  Master  was  right,  and 
that  the  Vice-Chancellor's  allowance  of  the  exception 
must  be  overruled* 


Dec.  18»  20. 


BOOTHBY  V.  BOOTHBY 


depending 
upon  the  con- 
tingency of 
a  tenant  for 
life  dyitii 
without  issue, 
the  tenant  for 
life  being 
fifty-six  years 
of  age,  and 
married,  and 
his  wife  being 
in  her  fifty- 
fourth  year, 
and  the  only 
issue  of  the 
marriage 
having  been  a 
still-bom 
child  eleven 
years  pre- 
viously, is  the 
subject  of  esti- 
mate or  calcu- 
lation. 


npHE  object  of  this  suit  was  to  set  aside  the  sale  of 
-^   a  contingent  reversionary  interesti  in  certain  real 
estate  of  the  admitted  value  of  upwards  of  TOO/.,  which 
had  been  sold  by  the  reversioner  for  the  sum  of  20L 

The  reversionary  interest  in  the  estates  in  question  was 
contingent  upon  the  death  of  the  vendor's  brother  with- 
out issue.  The  vendor's  brother  was  the  purchaser,  and 
at  the  date  of  the  purchase  deed  was  fifty-six  years  of 
age,  married,  and  having  had  one  still-born  child  eleven 
years  previously.  His  wife  was,  at  the  same  period, 
fifty-three  years  and  five  months  old.  He  died  soon  after- 
wards, and  devised  the  properly  to  his  wife,  who  was 
the  Defendant  in  the  cause.  The  sale  was  impeached 
on  two  grounds,  namely,  fraud  and  inadequacy  of 
value.  According  to  the  valuation  of  an  accountant,  to 
whom  the  question  on  behalf  of  the  Plaintiffs  was  sub- 
mitted, the  value  of  the  vendor's  interest  (without  in- 
cluding the  contingency  of  the  tenant  for  life  having 
children)  was  estimated  at  355/. 

On 
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On  the  hearing  of  the  cause  before  the  Vice-Chan- 
cellor  of  England^  his  Honor  dismissed  the  bill,  being 
of  opinion  that  the  charge  of  fraud  was  not  substan- 
tiated, and  that  the  value  of  the  contingency  above 
stated  was  not  capable  of  being  estimated.  The  Plain- 
tiffs, who  were  the  devisees  of  the  vendor,  now  appealed 
to  the  Lord  Chancellor. 


1849. 


BOOTHBT 
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The  evidence  and  arguments  as  to  the  alleged  fraud 
are  omitted,  as  they  do  not  affect  the  point  for  which 
the  case  is  now  reported. 

Mr.  Uoyd  and  Mr.  Nalder,  for  the  Appellants,  con« 
tended  that  the  contingency  in  question  was  one  the 
value  of  which  could  be  calculated  ;  Bamardiston  v.Lin'- 
good  (a) ;  Bowes  v.  Heaps  (i) ;  Davies  v.  Cooper  (c) ;  that 
the  observations  of  Sir  J.  Leach  in  Baker  v.  Bent  {d\ 
which  was  relied  upon  by  the  other  side,  must  not  be 
regarded  as  general,  but  as  applicable  [to  the  particular 
case  before  him. 

Mr.  J.  Parker  and  Mr.  Elmslej/f  contra.  The  in- 
adequacy of  price  is  not  proved ;  the  only  evidence  of 
value  is  that  obtained  by  the  Plaintiff  on  a  representa- 
tion of  a  case,  without  importing  into  it  the  contingency 
of  the  tenant  for  life  having  children;  and  that  is  a 
contingency  which  cannot  be  estimated.  In  Baker  v* 
Bent  (d)  Sir  Jl  Leach  says,  ^^  The  probability  that  a 
bachelor  of  sixty-three  will  marry  and  have  issue,  de- 
pending upon  the  peculiar  habits  and  disposition  of  the 
party,  and  the  accidents  of  life,  is  not  the  subject  of 
estimate  or  calculation." 


Mr. 


(fl)  2  Alk.  133. 
(A)  Sr.^B.  117. 

Vol.  I. 


(c)  5  MyL  *  Ct\  270. 


Ss 


606 


CASES  IN  CHANCERY. 


1849.  Mr.  Uoyd  in  reply. 


BOOTBBT 

p. 
BooTHBr. 


The  Lord  Chancellor  (on  being  informed  by  Mr. 
Uoyd  that  he  was  willing  to  take  an  enquiry  as  to  the 
value  of  the  particular  interest  with  respect  to  wUdi 
there  was  no  evidence  before  the  Court)  obaervedf 
that  though  it  was  not  very  easy  to  ascertain  the  valM 
of  such  a  contingency,  yet  that  he  could  not  lay  down 
as  a  rule  that  it  was  incapable  of  valuation. 


His  Lordship  therefore  directed  an  enquiry,  with  the 
view  of  ascertaining  the  value  of  the  vendor's  interest, 
subject  to  the  contingency  of  his  brother's  death 
without  issue. 
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jnrriLLIAM  spencer,  by  his  will,  bearing  date  By  thetnlf 

^^    the  25th  Marek  1798,  gave  and  devised  all  his  offV.  S.  real 
r.  ..       .      1  r  xr    »         i  i  •  cstatc  was  d©- 

estate  at  Sutton,  in  the  county  of  York,  and  his  estates  vised  unto  and 

at  Myton,  in  the  county  of  the  town  of  KingstonF-upon"  ^^^  ^  ^^ 

Htdlj  unto  and  to  the  use  of  WiUiam  Thompson  his  heirs  and  as- 

heirs  and  assigns  for  ever,  upon  trust,  out  of  the  rents  "^^  trusrto' 

and  profits  of  the  said  hereditaments  and  premises,  to  pay  M.  S.  an 

annuity  during 
P«y  herDfe,and 
to  apply  the 
surplus  during  the  life  of  M.  S,  to  the  testator's  daughter  C.  N, :  and  after  the 
death  of  M,  S,  the  testator  directed  that  the  premises  should  be  and  remain  unto 
W.  T.,  his  heirs  and  assigns,  to  the  use  of  the  said  C.  N.  and  her  assigns  for  her 
life,  with  remainder  to  W.  T,,  to  support  contingent  remainders  ;  and  aRer  the  de- 
cease of  C  y.,  to  the  use  of  B.  N".  and  his  assigns  during  his  life,  with  reminder  to 
W,  T,  to  support  contingent  remainders  ;  and  after  the  decease  ofB.  N".,  in  case  he 
should  survive  C.  N.,  to  the  use  of  all  and  every  the  child  and  children  of  C  N.,  with 
cross  remainders  between  them,  with  the  ultimate  remainder  to  the  testator's  cousin 
M,  S,  in  fee.  The  will  contained  a  power  to  W.  T.,  his  heirs  and  assigns,  to  sell 
the  trust  premises  at  the  request  of  JS*  2^,  and  C.  J^T.,  or  the  survivor  of  them,  and 
directed  the  proceeds  of  such  sale  to  be  laid  out  in  the  purchase  of  other  estates  to 
be  settled  to  the  same  uses  as  the  estates  sold.  Held,  taking  into  consideration  the 
various  duties  prescribed  by  the  will  to  be  performed  by  IV.  T.^  that  the  intention 
was  manifest,  and  that  the  words  were  large  enough,  to  give  to  W.  T,  a  legal  estate 
in  fee. 

A  party  assuming  to  act  as  heir  or  devisee  of  a  trustee,  and  committing  an  act 
which,  if  done  by  the  trustee,  would  have  been  a  breach  of  trust,  cannot  relieve 
himself  of  liability  by  asserting  that  he  was  not  acting  as  trustee. 

On  a  bill  filed,  by  an  incumbrancer  of  the  interest  of  a  deceased  tenant  for  life  in 
a  fund,  against  a  party  sought  to  be  made  accountable  in  respect  of  a  breach  of  trust 
affecting  the  whole  fund,  to  which  suit  the  cetttdt  que  trust  in  reminder  were  also 
made  parties,  a  decree  directing  the  restitution  of  the  whole  fund  was  varied  on 
appeal,  by  limiting  the  relief  to  the  restitution  of  so  much  only  of  the  interest  of  the 
fund  as  had  accrued  in  the  lifetime  of  the  tenant  for  life. 

A  trustee  having  sold  certain  trust  property,  and  allowed  the  proceeds  to  be  re- 
ceived by  one  of  the  cettuit  que  trutt;  enquiry  directed  as  to  the  application  of  such 
proceeds,  in  order  to  ascertain  the  specific  remedy  which  the  trustee  might  have 
against  such  cettui  que  trutt. 

Defendants,  who  instead  of  disclaiming,  supported]  the  case  of  the  Plaintiff, 
but  were  ultimately  held  not  entitled  to  any  of  tne  relief  accorded  to  the  Plaintiff, 
were  left  to  bear  their  own  costs,  irrespective  of  the  consideration  of  whether 
originally  they  were  or  not  rightly  made  parties. 

Mode  of  proceeding,  where  a  difficulty  arose  in  drawing  up  a  decree  made  on  ap- 
peal, in  consequence  of  there  being  no  proper  affidavit  of  service  of  the  setting  down 
of  the  appeal  on  some  of  the  Respondents. 
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pay  unto  his,   the  testator's  wife,  Mary  Spencer  and 
her  assigns   during   her  lire,    one    annuity   of  150l>; 
and  upon  trust  to  pay  and  apply  the   surplus  of  the 
said  rents  and  profits,  after  payment   of  the  said  an- 
nuity and  such  other  charges  and  expenses  us  therein 
mentioned,    unto    his    the    said   testator's     daughter, 
Catherine  Norton^  then  the  wife  and    afterwards  the 
widow  oF  Benjamin  Norton^  o(  BaxvburgA  JSall  in  the 
county  of  No^folk^   deceased,  her  executors    adminis- 
trators and  assigns,  during   the  life  of  his    said  wife 
Mary  Spencer;  and  from  and  after  the  decease  of  his 
said  wife,  the   said   William  Spencer  directed   that  the 
premises    thereinbefore   devised    by    him    should    be 
and  remain  unto  the  said  William  Thompson  his  heirs 
and   assigns,    to   the   use   of  his,    the  said    testator's^ 
daugluer  Catherine  Norton  and  her   assigns   for  her 
life  without  impeachment  of  waste,  with  remainder  to 
the  use  of  the  said  William  Thompson  his   heirs  and 
assigns,  during  her  life,  in  trust  to  support  the  contingent 
remainders  thereinafter  limited  from  being  destroyed; 
and,  from  and  after  the  decease  of  the  said  Catherine 
Norton^  to  the  use  of  the  said  Benjamin  Norton  and  bis 
assigns   during   his   natural  life  without  impeachment 
of  waste,  remainder  to  the   use   of  the    said    William 
ITiompson  his  heirs  and  assigns,  during  the  life  of  the 
said  Beftjamin  Norton^   in  trust    to  preserve  the  con- 
tingent remainders  thereinafter  limited  from  being  de- 
stroyed ;  and,  after  the  decease  of  the  said   Benjamin 
Norton^  in  case  he  should  survive  the  said  Catherine 
NortoHj   to   the    use   of  all  and  every   the  child   and 
children  of  the  body  of  the  said  Catherine  Norton  law- 
fully begotten  or  to  be  begotten,  in  equal  shares  as 
tenants  in  common  in   tail,  with  cross  remainders  be- 
tween or  amongst  them  in  tail,  with  the  ultimate  re- 
mainder to  the  said  testator's  cousin,  Matthew  Spenccry 
in  fee. 

The 
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The    will   contained  a   proviso  that  in   case   ihe 
said  Benjamin   Norton  and    Catherine  Norton^  or  the 
survivor  of  them,  should  be  desirous  that  the  whole 
or  any  part    of  the  estates  thereby   devised  should 
be  sold,   then    that  it  should  be  lawful  for   the  said 
William  Thompson  and  his  heirs  and  assigns,  to  sell 
and    dispose  of  the  same  by  and   with   the  consent 
and    approbation   of  the  said   Benjamin   Norton  and 
Catherine  Norton^  or  the  survivor  of  them,  and,  after 
payment  of  the   money  to   arise  by   the  sale  of  the 
whole  or  any  part  of  the  said  estates,  to  sign  and  give 
proper  receipts  for  the  money  for  which   the   same 
should  be  sold,  which  receipts  should  be  sufficient  dis- 
charges to  the  purchaser  or  purchasers  for  so  much  of 
the  purchase-money  as  should  be  therein  expressed  to 
be  received ;  and  such  purchaser  or  purchasers  should 
not  afterwards  be  answerable  for  any  loss,  misapplica- 
tion, or  nonapplication  of  such  purchase-money  or  any 
part  thereof,  and  should  and  might  hold  and  enjoy  such 
parts  of  the  said  estates  purchased  by  him  her  or  them, 
freed  and  discharged  from  the  uses,  trusts,  limitations, 
and  powers  thereby  declared  concerning  the  same :  and 
the  testator  directed  that  the  money  to  be  raised  by  such 
sale  should  be  laid  out  either  in  the  purchase  of  other 
hereditaments,  or  upon  good  and  sufficient  security  at 
interest,  in  the  name  of  his  said  trustee ;  and  that  the 
hereditaments  to  be  purchased  should  be  conveyed  to 
the  said  William  Thompson  and  his  heirs  and  assigns, 
to  the  uses  thereinbefore  declared  concerning  his  said 
estates  thereby  devised,  or  such  of  them  as  should  be 
then  subsisting,  and  that  the  interest  and  produce  of 
the  money  to  be  placed  out  at  interest  should  be  paid 
by  his  said  trustee  to  the  person  or  persons  who  for  the 
time  being  would  have  been  entitled   to  receive  the 
rents  and  profits  of  his  said  estates,  in  case  the  same 
had  not  been  sold ;  and  he  directed  that  the  principal 
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money  so  to  be  placed  ont  as  aforesaid  should,  after 
the  decease  of  the  said  Benjamin  Norton  and  Catkerim 
Norton^  be  equally  divided  amongst  all  such  children, 
if  more  than  one,  and  if  but  one  then  to  such  one  chOd, 
as  she  the  said  Catherine  Norton  might  leave  at  her 
decease,  the  shares  of  such  children  respectively  to  be 
a  vested  interest,  and  to  be  paid  to  him  her  or  them 
on  their  severally  attaining  the  age  of  twentj-one  years ; 
but  in  case  any  of  them  should  attain  that  age  in  the 
lifetime   of  either  of  them,  the  said  Benjamin  Norton 
and  Catherine  Norton,  then  the  share  or  shares  of  the 
children  respectively  attaining  that  age  in  the  lifetime 
of  their  parents  should  be  paid  to  diem  respectively 
as  soon  as  conveniently  might  be  after  the  decease  of 
the  survivor  of  them,  the  said  Benjamin  Norton  and 
Catherine  Norton;  but  if  the   said  Catherine  Norton 
should  not  leave  any  children  living  at  her  decease,  or 
being  such  they  should  all  die  before  any  of  them  at- 
tained the  age  of  twenty-one  years,  then  he  directed 
that  the  said  principal  money  should  be  paid  unto  the 
said  Matthew  Spencer;  and  he  thereby  appointed  the 
said  Benjamin  Norton  and  Catherine  Norton  joint  ex- 
ecutors of  his  said  will. 


In  January  1799,  fV.  Spencer  died,  leaving  Mary 
Spencer^  and  Catherine  Norton  his  only  child*  and 
heiress-at-law,  him  surviving.  W.  Thompson  accepted 
the  trusts  of  the  will,  and  entered  into  possession  of 
the  lands  thereby  devised  to  him.  He  died  in  1806, 
and,  by  his  will,  bearing  date  the  I7th  December  1805, 
gave  and  devised  all  his  real  estates,  whatsoever  and 
wheresoever,  unto  and  to  the  use  of  his  sister  Grace 
Thompson  her  heirs  and  assigns  for  ever,  charged  with 
a  legacy  of  50/. 


In  1807,  Beryamin  Norton,  in  pursuance  of  the  power 
under  fV.  Spencer^s  will,  contracted  to  sell  a  certain  por- 
tion 
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tion  of  the  devised  estates  to  G.  LieldeU,  and  having 
prevailed  upon  Grace  Thompson  to  join  in  the  convey- 
ance, an  indenture  was  accordingly  executed  by  Grace 
Thompson^  which  purported  to  be  a  conveyance  by  her 
as  devisee  under  the  will  of  W.  Spencer  to  G.  Liddell 
of  a  part  of  the  devised  hereditaments,  in  consideration 
of  6S0OL  therein  expressed  to  be  paid  to  her  by  G. 
LdddelL  Grace  Thompum^  although  she  signed  a  re- 
ceipt for  this  sum,  never  in  fact  received  any  portion 
of  it;  but  permitted  Benjamin  Norton  to  appropriate 
the  whole  of  it  to  his  own  use.  She,  however,  took 
a  bond  of  indemnity  from  him ;  but  this  was  not  put 
in  suit  in  his  lifetime,  and  at  his  decease  his  assets 
proved  insufficient  for  the  payment  of  his  debts.  He 
died  in  My  1837,  leaving  his  widow,  Catherine  Nor- 
ton, and  five  children  him  surviving.  All  these  chil- 
dren, together  with  various  other  persons,  who  took 
derivative  interests  from  them  under  W*  Spencer^s  will, 
were  made  parties  to  the  suit 
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By  various  deeds,  executed  after  the  death  of  her 
husband,  Catherine  Norton^  for  the  considerations  therein 
mentioned,  mortgaged  her  rights  and  interests  under 
the  will  of  her  father  to  the  Plaintiffs.  She  died  in 
1845;  and  having  by  her  will  appointed  certain  parties 
her  executors,  who  refused  to  take  on  themselves  the 
execution  of  the  will,  letters  of  administration  were 
granted  to  Rackham^  one  of  the  Plaintifis.  Grace 
Thompson  died  in  April  1845,  having  appointed  the 
Defendant,  Charlotte  Siddallj  her  sole  executrix. 


The  bill  was  filed  by  the  mortgagees  of  Catherine 
Norton^  and  by  JRackham  as  her  administrator,  against 
C  Siddall  the  executrix  of  Grace  Thompson^  W»  Spencer 
Norton  the  heir-at-law  and  executor  of  B.  Norton^  Oc- 
tavius  Greene  another  executor  of  B.  Norton^  and  the 
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The  bill,  after  fUtiog  that  the  estate  erf*  B.  >flrte 
bad,  in  a  niit  of  Greene  ▼.  AorftMy  been  aaLeitained  to 
be  in^afficient  fi>r  the  pajment  of  his  debcs,  nod  that 
the  claims  of  the  PlaintiflEi  coold  not  be  <f  isfird  with- 
out having  recoune  to  the  estate  of  €xrace  Tkamp' 
urn,  pra  jed  that  the  will  of  IF.  Spemeer  migfat  be  esta- 
blished, and  the  trusts  carried  into  execation,  and  that 
the  rights  of  all  parties  under  the  will  might  be  de- 
clared ;  that  an  account  might  be  taken  of  the  real 
estates  derised,  and  of  the  annual  prodooe  that  would 
hare  arisen  during  the  hfe  of  Catherine  'Karton  from  the 
proceeds  of  the  sales  of  the  estates  deTised  by  the  will 
of  W.  Speticer^  and  sold  by  Grace  Thompson  after  tbe 
death  of  W.  Thompson^  jn  case  the  procee<Is  had  been 
invested  pursuant  to  tbe  directions  of  the  will ;  and  that 
the  Defendant  CJiarlotte  Siddall,  as  the  executrix  of 
Grace  Thompson^  and  the  Defendants  the  executors  of 
/?•  Norlonj  might  be  decreed  to  pay  to  the  Piaintifis 
what,  on  taking  such  accounts,  might  be  found  to  be 
due. 

On  the  hearing  of  the  cause,  before  the  Vice-Chau- 
cellor  oi  England  on  the  13th  Jultf  1848  (a),  his  Honor 
declared  that  Grace  Thompson^  having  acted  as  trustee* 
and  in  that  character  having  permitted  B.  l^orton  to 
receive  the  sum  of  6300/.,  the  estate  of  Grace  Thompson 
was  liable  to  make  good  what  was  due  in  respect  of  the 
snid  sum  and  interest  at  the  rate  of  5/.  per  cent,  per 
annum  from  the  death  of  Benjamifi  Norton  to  the  death 
of  Catherine  Norton^  and  that  the  Defendant  C  Siddall^ 
if  she  should  admit  assets  of  Grace  Thompson^  should 

pay 
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pay  the  costs  of  all  the  parties  to  the  suit,  except  the 
Defendants  the  executors  of  B.  Norton. 

From  the  whole  of  thb  decree,  the  Defendant 
Charlotte  Siddall  appealed  to  the  Lord  Chancellor, 
and  prayed  that  it  might  be  reversed. 
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Mr.  BetheU  and  Mr.  Lewin,  in  support  of  the  decree. 
There  can  be  no  doubt  that,  afler  the  death  of  fV. 
Thompson^  all  parties  believed  that  the  trust  estates 
which  IV.  Spencer  devised  to  him  passed  under  his  will 
to  Grace  Thompson.  In  that  capacity  she  conveyed  the 
estate  and  received  the  purchase-money,  and  took  a 
bond  of  indemnity  from  Benjamin  Norton.  It  is  per- 
fectly immaterial  whether  she  took  the  fee  of  these  trust 
estates  or  not,  because  she  acted  as  the  legal  owner. 
The  rule  is  well  settled  in  Lord  Braybroke  v.  Inskip  (a), 
that,  by  a  devise  in  general  terms,  a  trust  estate  will 
pass,  unless  some  contrary  intention  appear,  and  it 
would  be  idle  to  contend  that  the  charge  of  501.  re- 
butted such  presumption.  It  is  clearly  incompetent  for 
the  executor  of  an  accounting  party  (a  trustee)  to  say 
that  there  is  a  vice  in  the  appointment  of  his  testator, 
and  here  Grace  Thompson^  having  had  at  least  a  colour  of 
title,  is  estopped  from  disavowing  her  solemn  act  and 
deed.  It  is  only  the  purchaser  who  could  take  the  ob- 
jection to  her  want  of  title.  Where  there  has  been,  as 
in  this  case,  n  wilful  breach  of  trust,  it  necessarily  fol- 
lows that  interest  at  the  rate  of  5/.  per  cent,  is  payable ; 
Tebbs  v.  Carpenter  (i),  Crackelt  v.  Bethune  (c),  Bick  v. 
Moth/ {d\  Munch  v.  Cocker  ell  {e). 


(a)  8  Vet.  417. 
{h)  \Madd.290. 
\c)  \J.^  W.  586. 


Mr. 


(rf)  2  Myl.  ^  K.  312. 
\e)  SMyL^Cr.  178. 
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Mn  BoU  and  Mr.  F.  T.  White,  on  behalf  of  CkmMe 
Siddallj  in  support  of  the  appeal,  contended,  that  Graa 
Tkompsoti  was  not  a  trustee  in  any  sense  of  the  word, 
first,  because  W.  Thompson  was  not  the  devisee  of  the 
legal  estates  in  fee  under  the  will  of  TFi  Spencer ;  and, 
secondly,  because,  even  if  W.  Thompson  were  the  legil 
owner  in  fee  of  such  estates,  they  did  not  pass  under 
his  will  to  Grace  Thompson.  According  to  the  true 
construction  of  W.  Spencer's  will,  W.  Thompson  took  no 
legal  estate ;  he  had  only  a  power  of  sale.  The  Court, 
in  construing  a  limitation,  will  often  enlarge  an  estate 
when  necessary ;  but  where  there  are  limitations,  such  as 
in  fV.Spencer^s  will,  which  are  quite  inconsistent  with 
fV.  Thompson's  taking  the  whole  fee^  in  such  a  case, 
the  Court  will  cut  down  that  which  otherwise  would  be 
a  fee,  and  attribute  to  the  trustees  a  legal  interest,  com- 
mensurate only  with  the  requirements  of  the  trust; 
Curtis  v.  Price,  (a)  By  the  will  of  fV.  Spencer j  the  l^al 
estate  was  devised  to  W.  Thompson  for  the  purpose  only 
of  paying  150/.  a  year  to  the  wife  of  W.  Spencer;  and 
this  is  plain,  for,  immediately  after  her  death,  the  l^al 
estate  is  given  to  Catherine  Norton  ;  and,  as  laid  down  by 
Lord  Denman  in  Doe  v.  Edlin  (£},  *^  the  question  is, 
not  whether  the  maker  of  the  instrument  has  used  words 
of  limitation,  or  expressions  adequate  to  convey  an 
estate  of  inheritance,  but  whether  the  exigencies  of  the 
trust  require  a  fee,  or  can  be  satisfied  by  a  less  estate." 


[The  Loan  Chancellor  here  observed,  that  there 
were  apparently  two  inconsistent  objects  in  the  will  of 
W.  Spencer^  one  being  that  the  estate  should  continue  in 
W.  Thompson^  and  the  other  that  it  should  go  from  him ; 
and  that  when  it  was  desired  to  ascertain  whether  the 
legal  estate  was  in  JV.  Thompson,  at  his  death,  it  was  an 

important 

(fl)  12  Vet,  89.  (b)  AiA.^  E.  582.  p.  589. 
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important  element  in  the  consideration  to  know  what 
were  the  duties  he,  as  trustee,  had  to  perform.] 

There  is  a  clear  demonstration  of  intention,  that  IV. 
Thompson  should  not  take  the  whole  fee';  and  the  only 
question  which  can  be  raised  on  this  will  is,  whether, 
where  apt  words  are  used  to  denote  that  a  power  of  sale 
only  was  intended,  such  a  power  can  be  construed  as  a 
trust  The  legal  estate  b  now  outstanding  in  the  children 
of  Benjamin  and  Catherine  Norton.  Even  assuming 
for  a  moment  that  Grace  Thompson  was  the  devisee  of 
the  trust  estates,  she  could  not  exercise  the  power* 

{The  Lord  Chancellor.  The  words  in  the  will 
of  W.  Spencer  are,  in  my  opinion,  quite  large  enough 
to  give  the  whole  legal  estate,  and  I  think  it  was  ef- 
fectually given  to  W.  Thompson^  and  continued  in  him 
until  the  period  of  his  death.  There  is  an  incon- 
sistency in  the  gift  to  the  children ;  and  although  the 
terms  in  which  the  estate  is  devised  to  W.  Thompson 
might  be  construed  as  a  power  only,  yet  taking  into  con- 
sideration the  fact  that  the  estates  are  to  be  conveyed 
by  him,  and  looking  at  the  various  duties  which  the  will 
prescribes  to  be  performed  by  him,  I  think  the  inten- 
tion is  amply  manifest,  and  that  he  took  the  legal  estate 
in  fee.] 
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Assuming  that  the  legal  estate  was  in  W^  Thompson^ 
the  bequest  of  the  502.  charged  on  his  estates  would  be 
a  sufficient  evidence  of  intention  to  exclude  the  devise 
of  his  trust  estates ;  Lord  Brayhroke  v.  Inskip  (a).  The 
Plaintiffs  profess  to  be  the  mortgagees  of  Catherine 
Norton*^  interest  under  the  will  of  W.  Spencer.  By 
that    transaction   they   bought,   and   in  fact  are  now 

availing 
(a)  Uhi  supra. 
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availing  themselves  of,  a  right  to  litigate  this  qnestioo 
with  Grace  Thompson's  representative ;  but  this  was  no 
assignable  interest,  and  is,  in  effect,  a  proceeding  for  a 
species  of  equitable  damages*  It  is  clear  that  the  money 
never  reached  the  hands  of  Grace  Thompson;  but  even 
if  the  money  is  admitted  to  have  been  paid  throogh 
Grace  Thompson,  she  was  not  the  trustee^  and  the  pur- 
chaser, therefore,  who  had  full  constructive  notice  under 
the  wills  of  fV,  Spencer  and  fV,  Thompson,  that  Grace 
Thompson  was  not  the  trustee,  paid  it  in  his  own  wrong. 
The  part  which  Catherine  Norton  herself  took  in  the 
transaction  of  1807  must  be  looked  at,  and  the  title  of 
her  assignees  must  stand  or  fall  by  the  result  of  this 
enquiry.  The  power,  although  to  be  jointly  exercised 
by  her  husband  and  herself,  must,  as  regards  her  and 
those  claiming  under  her,  be  regarded  as  exercised  by 
her  as  a  feme  sole ;  Pollard  v.  GreenviL  («)  The  cct- 
tnis  que  trust  could  not  have  filed  a  bill  to  affirm  the 
sale  to  G.  Liddell;  and  if  such  a  sale  could  not  have 
been  enforced,  Mortlock  v.  Bidler{b\  on  what  principle 
is  it  that  the  assignees  of  the  cestuis  que  trust  can 
proceed  against  the  representatives  of  Grace  Thamp* 
son  ?  Cathei'ine  Norton^  having  been  a  consenting  party, 
and  having  mortgaged  her  interests,  it  is  unreasonable 
to  say  that  this  transaction  could  carry  with  it  the  right 
which  the  Plaintiffs  assert.  The  only  relief  which  the 
Plaintiffs  are  entitled  to  is  incommensurate  with  the 
decree :  they  are  only  mortgagees  of  the  life  interest  of 
Catherine  Norton,  and  the  decree  directs  payment  of  the 
whole  6300/.  by  C.  Siddall,  without  any  enquiries  as  to 
acquiescence  or  otherwise,  on  the  part  of  the  Co- 
defendants.  It  is  absurd  to  say  that  C.  Siddall  is 
estopped  from  shewing  that  she  did   not  receive   the 

purchase 

(fl)   1  Ch,  Ca.  10.  ;  2  Sugd.  Powers,         (b)   10  Fes.  292. 
103.  (Gth  cd.) 
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purchase  money^  for  estoppel  must  be  mutual.  Then  as 
to  the  rate  of  interest  with  which  C.  Siddall  is  charged ; 
this  is  clearly  not  a  case  for  charging  the  parties  with 
more  than  the  usual  rate.  The  criterion  of  liability  is 
clearly  laid  down  in  Tebbs  v.  Carpenter  (a).  These  exe- 
cutors have  not  made  use  of  the  money  to  their  own 
profit  and  advantage. 
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Mr.  Walker,  Mr.  Kenyan  Parker^  Mr.  Teed,  Mr.  ToUer, 
Mr.  Speed,  and  Mr.  Walejf,  appeared  for  other  De- 
fendants. 

Mr.  Bethell  in  reply.  Assuming  that  Catherine 
Norton  gave  her  consent,  (for  no  one  disputes  the  validity 
of  the  sale,)  that  cannot  be  construed  as  dispensing 
with  the  obligation  on  the  trustee  to  see  to  the  applica- 
tion of  the  purchase  money.  Having  assumed  the  office 
of  trustee,  she  cannot,  after  forty  years  acting  in  that 
capacity,  repudiate  its  obligations :  the  receipt  of  the 
purchase  money  by  Benjamin  Norton  was,  pro  hdc  vice, 
as  the  agent  of  Grace  Thompson.  It  is  said  that  the 
relief  obtained  is  more  extensive  than  the  Plaintiffs  are 
entitled  to ;  but  it  surely  is  competent  for  a  tenant  for 
life  to  file  a  bill  to  have  the  trusts  of  a  will  performed, 
otherwise  the  decree  would  be  limited  to  the  portion  of 
interest  to  which  the  tenant  for  life  was  entitled,  and 
those  in  remainder  would  have  to  file  another  bill  to 
have  the  remaining  portion  of  the  trusts  performed.  As 
to  the  rate  of  interest,  it  is  only  just  that  the  representa- 
tive of  the  party  guilty  of  such  a  breach  of  trust,  as  is 
proved  against  Grace  Thompson,  should  be  charged 
with  5/.  per  cent.  Her  representatives  have  a  right  to 
claim  this  interest  as  against  the  estate  of  Benjamin 
Norton  under  his  bond. 


The 


(a)  Ulnivprd. 
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T%e  Lord  Chakcelloil 

This  is  an  appeal  against  a  decree  of  the  Vioe> 
Chancellor  of  England^  by  which  it  is  declared  that 
Clrace  Thompson^  having  acted  as  trustee,  and  in  that 
character  permitted  Beryamin  Norton  to  receive  the  sam 
of  6300/.,  the  estate  of  Grace  Thompson  was  liable  to  make 
good  the  same,  accompanied  by  a  direction  to  ascertain 
what  is  due  for  interest  at  5/.  per  cent,  on  that  sum. 


The  Defendant  C  Siddatt  is  the  personal  representa- 
tive of  the  party  alleged  to  be  the  heir  (a)  of  the  person 
appointed  trustee  under  the  will  of  the  original  testator 
W. Spencer.  By  that  will,  W.  Spencer  gave  certain  property 
for  life  to  a  trustee  who  is  now  dead,  under  terms  which, 
in  my  opinion,  vested  the  property  in  him.  I  expressed 
that  opinion  at  the  time  the  case  was  heard  ;  and  there- 
fore I  do  not  repeat  it  now.  A  question  was  also  made 
whether  the  trustee  had  the  estate,  or  only  a  power.  My 
opinion  is,  that  he  had  the  estate,  and,  therefore,  the 
matter  is  to  be  looked  at  on  that  assumption.  The  tes- 
tator gave  the  beneficial  interest  over  to  Catherine  Norton 
for  life,  then  among  her  children  in  tail ;  but  there  was  a 
power  or  a  direction  to  sell  the  estate ;  and  in  the  event 
of  a  sale,  there  was  either  to  be  a  reinvestment  on  the 
same  terms  as  the  original  estate,  or  it  was  to  remain  as 
money,  and  the  money  so  laid  out  was,  after  the  life 
estate  of  Catherine  Norton^  to  be  divided  among  her 
children  at  twenty-one. 


It 


(a)  In  the  course  of  the  argu- 
ment it  was  said  that  Grace 
TTionipton,  the  devisee  of  fT. 
Thompton,  had  admitted  in  an- 
other suit  that  she  was  also  his 


heiress-at-law  ;  bat  it  appeared 
from  the  evidence  that  Wm 
Thompson  left  a    brother   him 

sunriving. 
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It  appears  that  after  the  death  of  the  trustee,  Grace 
Thompson^  against  whose  representative  this  decree  is 
made,  assumed  to  act  (whether  by  right  or  not  is  not 
material  for  the  present  purpose,  in  my  view  of  the 
case,  at  least)  as  heir  of  the  former  trustee,  and  assumed, 
therefore,  the  right  and  power  of  selling  a  certain  por* 
tion  of  the  estate,  the  purchase  money  being  6S002. 
This  was  clearly  done  with  the  concurrence  and  con* 
sent  of  Benjamin  Norton  and  Catherine  his  wife,  the 
tenants  for  life.  Catherine  Norton^  who  was  the  tenant 
for  life,  had  not,  however,  a  tenancy  for  life  for  her 
separate  use,  and  it  seems  that  Benjamin  Norton,  who 
concurred  in  the  sale^  received  the  purchase  money. 
The  party  who  sold,  that  is  to  say,  Grace  Thomjh 
sonj  gave  the  receipt  to  the  purchaser;  but  it  is  not  a 
matter  in  dispute  that  the  money  came  to  the  hands 
of  Benjamin  Nofion^  and  he  gave  a  bond  of  indem* 
nity  to  Grace  Thompson  to  indemnify  her  against  the 
consequences  of  this  acknowledged  breach  of  trust. 
Now  that  this  was  an  obvious  breach  of  trust  cannot  be 
matter  of  any  doubt.  It  was  a  fictitious  receipt,  for  she 
did  not  receive  the  money,  and  obtained  no  control 
over  it :  she  handed  it  over  to  another  party  who  had  no 
right  to  receive  it,  and  took  a  bond  of  indemnity  from 
that  party  to  protect  her  against  the  consequences  of 
so  doing.  Subsequently  to  this,  Benjamin  Norton  died, 
and  his  wife  Catherine  survived  him  eight  years. 


The  Plaintifis,  in  the  present  suit,  claim  under  Cathe* 
rine  Norton^  one  being  also  her  administrator.  These 
parties  have  no  interest  in  the  corpus  of  the  fund,  and 
they  frame  their  suit  accordingly.  All  they  ask  by  their 
bill  is,  that  they,  deriving  title  from  Catherine  Norton, 
may  receive  from  Grace  Thompson,  or  her  estate,  that 
which  ought  to  have  been  paid  to  Catherine  Norton  after 

the 
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the  death  of  her  husband.  I  have  looked  through  all  the 
pleadings  in  the  suit,  and  can  find  no  case  made  against 
Catherine  Norton  after  the  death  of  her  husband,  when 
she  was  sui  jttris  and  therefore  capable  of  aflfecting  her 
own  rights,  by  which  she  could  be  deprived  of  her  tide 
to  recover  what  might  be  coming  due  to  her  in  respect 
of  her  life  estate.  Now  the  Plaintifis  claim  and  derive 
title  only  in  respect  of  that  life  estate :  there  is  no  con- 
tinuing interest  to  be  protected,  no  further  trust  to  be 
performed,  either  for  the  benefit  of  the  tenant  for  life,  or 
the  parties  claiming  under  her,  except  for  the  purpose 
of  realising  that  sum  in  the  way  of  interest  which  ought 
to  have  been  paid  to  her  subsequently  to  the  death  of 
her  husband.  The  decree,  however,  declares  that  the 
estate  of  Grace  Thompson  is  liable  to  make  good  the 
whole  principal  sum  of  6300/.  That  of  itself  would 
have  been  a  decree  rather  difiicult  to  maintain,  inasmuch 
as  the  Plaintifi*s  have  no  interest  whatever  in  the  63002. 
but  only  in  the  interest  which  would  have  accrued  finom 
it  during  the  life  of  Catherine  Notion.  The  bill,  as  I 
have  before  observed,  does  not  raise  any  case  as  to  the 
principal  sum,  and  the  Plaintiffs  have  no  interest  in  it. 


[The  Lord  Chancellor  here  observed,  that  it  was 
quite  plain  on  the  pleadings  why  the  children  of  Ben" 
jamin  Norton  had  not  come  forward  with  any  claim, 
as  they,  or  at  least  four  out  of  the  five,  had  concluded 
themselves  in  his  lifetime  from  proceeding  against 
him.     His  Lordship  then  continued  as  follows  i] 


Such  being  the  case,  it  would  appear  to  me  to  be 
contrary  to  what  is  alleged  in  the  pleadings,  and  not 
justified  by  the  evidence  in  the  cause,  to  give,  as  against 
the  trustee,  the  relief  obtained  by  the  decree  appealed 
from.  One  way  of  trying  this,  according  to  the  well- 
known  rule,  would  be  to  suppose,  that  a  party  pending 

the 
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the  suit  bad  come  and  tendered  what  the  Plaintiffs 
ask,  namely  the  money  belonging  to  the  lire  income  of 
Catherine  Norton :  in  this  case  there  would  have  been 
an  end  of  the  suit,  and  yet  in  the  decree  appealed 
from  a  great  deal  more  is  given  than  could  enure  to 
the  benefit  of  the  PlaintifTs  according  to  the  allegations 
in  the  bill* 
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It  appears  to  me,  therefore,  that  the  declaration,  that 
the  estate  of  Gf-ace  Thompson  is  liable  to  make  good 
the  6300/.,  cannot  be  supported.  I  think,  however, 
that  the  decree  is  right,  in  making  Grace  Thompson 
liable.  There  is,  indeed,  no  question  about  it :  she 
took  on  herself,  as  the  decree  recites,  to  act  as  trustee ; 
and  if  a  party  takes  on  himself  to  act  as  trustee,  and  to 
sell  a  trust  estate  and  receives  the  purchase  money,  it 
will  not  do  for  that  party,  whether  the  purchase  money 
remains  in  his  pocket,  or  he  hands  it  over  to  somebody 
else,  under  circumstances  that  leave  him  liable,  to  say, 
^'  I  do  not  think  that,  under  the  circumstances,  I  was, 
strictly  speaking,  a  trustee;  somebody  else  was,  and, 
therefore,  you,  the  party  who  is  cestui  que  trust,  cannot 
call  on  me  for  the  payment  of  the  purchase  money." 
It  is  quite  clear  that  that  could  not  be  listened  to;  and, 
therefore,  the  decree  very  properly  declares  her  to  be 
liable,  leaving  the  question  open,  to  whom  and  for 
what  she  is  so  liable. 


Seeing  that  no  case  is  made  out  even  for  enquiry  as 
against  Catherine  Norton,  or  those  who  claim  through 
her,  I  think  the  Plaintiffs  are  entitled  to  all  that  they 
could  claim  if  she  had  been  alive ;  and  that  to  that  ex- 
tent the  decree  is  right,  but  ought  to  be  altered  so  as  to 
confine  it  to  giving  the  Plaintiffs  all  they  actually  ask, 
and  all  to  which  they  appear  to  be  really  entitled.    But 

Vol.  I.  T  t  then 
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ITie  Lord  Chakcellor  here  adverted  to  an 
sion  in  the  decree  in  not  directing  an  enqaiiy  as  to  die 
investment  made  bv  Betijamin  Nortom  with  tbe  6300^ 
admitted  bj  all  parties  to  have  been  received  by  bin: 
and  then  proceeded  as  follows] :  — 

There  appears  on  the  pleadings  reason  for  msertii]^ 
such  an  enquiry,  for  if  B.  Norton  iakl  oot  die  moncf 
in  the  purchase  of  any  other  estate,  he  would  probaUj 
take  a  conveyance  in  his  own  name.  If  this  was 
so,  it  would  entitle  the  parties  interested  to  follow  tbe 
estate,  and  claim  the  proceeds  of  it  in  repaymcot  of 
the  6S0(M.  In  that  case,  the  surety  (for  so  I  consider  tbe 
trustee,  who  did  not  actually  receive  the  money,  thoofb 
liable  in  the  first  instance  in  the  character  of  sorctr) 
would  be  entitled  to  a  remedy  against  tbe  propertjy 
which  the  cesiuis  que  trust  themselves  could  not  in  tbe 
present  instance  enforce.  1  think  tbe  defitulting  trus- 
tee is  entitled  to  some  enquiry  as  to  bow  the  monet 
was  invested  and  dealt  with,  and  whether  those  bene 
ficially  interested  in  the  money  have  any  claim  or  lies 
on  that  purchase  money.  Such  an  enquiry  cannot  pos- 
sibly prejudice  the  Plaintiffs  in  this  suit,  and  I  think 
that  is  no  more  than  what  the  defaulting  trustee,  called 
on  to  pay  in  the  first  instance,  is  entitled  to,  in  order 
to  ascertain  what  remedy  she  may  have  as  against  tbe 
principal  debtor,  Benjamin  Nortofij  whose  representa- 
tives are  parties  to  the  cause. 

[_^J7ie  Lord  Chancellor  was  then  informed  that  this 
matter  had  been  the  subject  of  enquiry  in  the  suit  of 
Greefie  v.  Norton,  and  that  the  report  of  the  Master  in 
that  cause  had  found,  that  the  6800/.  had  been  received 

by 
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by  Benjamin  Norton^  but  that  it  did  not  appear  to  have 
been  laid  out.     His  Lordship  then  added] :  — 

Under  these  circumstances^  no  enquiry  will  be  neces- 
sary in  the  present  suit,  but  the  decree  ought  to  contain 
a  recital  of  the  fact^  merely  to  shew  that  there  has 
been  no  omission. 
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Some  discussion  here  ensued,  as  to  the  footing  on 
which  the  Defendant  C.  Siddall  was  to  be  charged  with 
interest,  whether  at  a  rate  equal  to  the  dividends  on 
so  much  stock  as  6800/.  would  have  purchased  in  1807, 
or  at  the  rate  of  5L  per  cent.  It  was  ultimately  agreed, 
that  she  should  be  liable  for  interest  at  5/.  per  cent, 
during  the  period  of  eight  years,  which  elapsed  from 
the  date  of  Catherine  NortorCs  first  incumbrance  to  her 
death. 


Upon  a  suggestion  that,  in  reference  to  the  principal 
sum  which  was  unaffected  by  the  decision  of  the  Lord 
Chancellor,  the  decree  should  contain  a  provision  that 
it  was  without  prejudice  to  any  right  that  the  parties 
might  have ; 

The  Lord  Chancellor.  I  never  introduce  such  a 
provision  where  there  can  be  no  prejudice.  In  this  case 
the  Plaintiffs  are  entitled  to  a  life  estate,  and  thev  re- 
ceive  their  life  estate.  The  claims  of  the  other  parties 
are  totally  untouched. 


Mr.  Holt  then  submitted,  that,  as  the  decree  now 
stood,  (?.  Siddall  would  have  to  pay  the  costs  of  all 
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the  other  Derendants,  except  the  representatives  of  & 
Xorion  ;  that  manv  of  these  DeCendanCs  bad  been  im- 
properly made  parties;  and  that  tbe  bill  oaght  to  be 
dismissed  as  against  them,  either  vithoat  costs,  or  it 
the  costs  of  the  Plaintiffs,  who  had  insproper!  j  brought 
them  before  the  Court. 


Mr.  BetkeU.    That  question   lies 
defimdonts. 


between    the  Co- 


The  Loan  Chaxcellob.  The  costs  which  tfce 
Plaintiffs  are  entitled  to  receire^  are  to  be  paid,  doc 
bv  the  Derendmrs,  but  out  of  the  estate  of  Grace 
T^i'jmfscn,  Then  there  are  parties  made  DefecdaoES 
not  concected  w::h  the  life  estate  ac  all,  bat  coonected 
vich  the  title  Co  the  priccipal  sum  of  S300L,  and  as  to 
them  the  q'jest:on  i>.  whether,  as  the  bill  is  frameiiv 
thev  are  ceces^sar?  parties^  the  bCI  bein?  cocHced  u> 
the  Lite  estate. 


Questioo  with- 
brougfat 


Mr.  B^.tel,     We  couU  not  raise  the 
out  br:z^;r  them  before  the  Ccort,  axui 
before  :ae  Court  they  sec  up  a  claim. 
cf  their  c-aisilc^  zo  be  entitled  shews  tiie  ceosssirj  of 
makin^i:  them  rarties. 


:ie 


nr.ere  fact 


Mr.  iJjiV.     They  will  pay  ihefr  c 
cla'.ti  i^  uaxuzcetf. 


cuscs*   if  dxeir 


71«r  LcxD  CH-kxr^LLca.     The  ;^uescfcn  ls*  areili'^T 
Ml".  "•  /"l-.v.    I:' zcr.  :hd  P'olnciiii  'v-ll  z-a-r  iheir  ccsts 


T^r:  Lot::  Chin  jell  jr.     Ni:c  ir  ti: 
jf  ::ie  >;x:l.     I:'  :hev  j^ui  viiscia-'mcni*  rien 


aizvantasTC 
cite  FLiincii& 

would 
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would  have  been  wrong ;  but  these  Defendants  appear 
to  me  to  have  thought  they  were  interested  in  sup- 
porting the  Plaintiffs'  case,  and  to  the  extent  of  th^  de- 
cree, no  doubt  they  were  so  interested.  It  is  suggested 
on  the  part  of  those  entitled  in  remainder,  that  the 
Plaintiffs  have  improperly  framed  their  suit ;  but  this 
is  not  discovered  until  the  expense  is  incurred  :  it  ought 
to  have  been  found  out  before  the  decree  was  made. 
I  think  that  those  parties  can  have  no  costs :  they 
have  not  repudiated  the  suit,  but  have  adopted  and 
endeavoured  to  take  advantage  of  it,  though  it  now 
turns  out  that  they  get  nothing  from  it.  The  Plaintiff's, 
however,  are  exonerated  from  having  improperly  made 
them  Defendants  (if  they  were  improperly  made  De- 
fendants), by  the  course  which  the  Defendants  them- 
selves have  taken.  I  do  not  see  how  the  Court  could 
have  dealt  with  the  suit  without  having  them  here,  be- 
cause many  of  the  questions  were  common  to  all  parties, 
namely,  who  was  trustee,  and  what  was  the  effect  of 
Grace  Thompson's  acts.  The  suit  is  one  rather  unfor- 
tunately framed,  though  very  likely  from  necessity,  and 
there  might  have  been  difficulties  in  bringing  tlie  claim 
forward  with  other  parties.  In  point  of  fact,  there 
being  no  Plaintiff*  interested  in  the  capital^  this  suit  is 
in  a  very  peculiar  position. 


1849. 


Rackham 

V, 
SlDDALL. 


Two  of  the  Respondents  to  the  petition  of  appeal 
not  having  appeared,  a  difficulty  arose  in  drawing  up 
the  decree  on  the  appeal,  from  want  of  a  proper  affi- 
davit of  service  upon  them  of  the  order  to  set  down 
the  appeal. 

Mr.  F.  T.  White  now  applied  ex  jyartc  for  leave  to 
make  an  affidavit  of  service  nunc  pro  tunc^  and  referred 

T  t  3  to 


1850. 

Feb.  5. 
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to  Bigg  V.   Wall  (a),  DanieFs  Ch.  Pr.  vol.  ii.    p.  612. 
note  (/),  ed.  1. 

SiDDALL.  y^  Lord  Chancellor  refused  the  application^  but 

directed  the  cause  to  be  placed  in  the  paper  on  the 
12th  February i  with  notice  to  the  Respondents. 

Feb.  \2.  The  order  to  set  down  the  appeal  having  been  served 
on  the  Respondents,  together  with  notice  of  his  Lord- 
ship's order,  and  notice  having  also  been  given  to  them, 
that  the  decree  pronounced  by  his  Lordship  would  not 
be  varied,  unless  the  Lord  Chancellor  should  direct  the 
date  to  be  altered ; 

Mr.  White,  on  affidavit  of  service,  asked  that  the 
decree  before  pronounced  might  be  made,  and  dated  as 
of  the  12th  February. 

The  Lord  Chancellor  ordered  accordingly,  on 
payment  of  their  costs  to  such  of  the  Respondents  as 
now  appeared. 

(fl)  3  MyU  4-  Ct.  505. 
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184.9- 


REID  V.  LANGLOIS-  ^ec.  19. 20. 

rilHE  PlaintiiFs  in  this  case  were  merchants  in  Eng-  j,^^  Defend- 

-*-    landj  the  Defendants  being  their  correspondents  in  ant,  by  his 
/^        ,  answer,  stated 

^^^da.  that  certain 

documents 

Previously   to    the   year    1845,    and    down    to   the  ^StobJ" 
year  1847,   the  Defendants'   firm    consisted  of  Peter  in  his  posses- 
Langlois  the  elder  and  Peter  Langlois  the  younger;  belong tcThim 
and  the  latter  alleged  that  during  the  subsistence  of  individually, 
this  partnership,  he  had  become  the  sole  owner  of  a  jointly  with 

ship  called  the  Europearij  of  which   he  was  the  regis-  ^^^^  parties, 

.       who  acted  as 
tet-ed  owner.     This  ship  being  consigned  to  the  Plain-  his  agents, 

tiffs*  care,  with  the  certificate  of  its  registry,  in  order  ^"/^  against 
'  B       .^ '  ^        whom  no 

that  it  might  be  new  classed,  underwent  some  repairs,  equity  was  in 
was  insured,  and  was  subsequently  despatched  by  the  Jaised^v^he 
Plaintiffs  to  a  port  in  Scotland^  which,  however,  it  never  bill.    Held, 
reached,  having  been  totally  wrecked  on  the  passage,  jjnary  rule'of 

The   Plaintiffs  having   received  the  insurance  money,  the  Court 
_    ^        ,   .      ,  ,  ,  .  ^  applied  to  this 

P.  Langlots  the  younger  brought  an  action  ot  trover  case,  and  that 

against  them  to  recover  the  amount.     The  Plaintiffs  the  Plaint^ 

^  ^        ^  ^  had  no  right 

then  filed  their  bill,  to  restrain  the  prosecution  of  the  to  the  pro- 
action,  on  the  ground  that  the  ship  was  the  property  of  j"^^*^"  \ 
the    firm    of  P.  Langlois   the   elder   and  P.  Langlois  either  on  the 
the  younger,  and  that  the  Plaintiffs,  having  made  con-  Sey'were^in 

siderable  advances  to  them  at  the  time  when  the  ship  the  actual 

,  .  .  ^.11  1.  11.      possession  of 

was  lost,  were,  m  equity,  entitled  to  a  lien  on  the  ship  the  Defend- 

for  the  balance  of  the  account  which  should  be  found  *"*»  ^\  ®"  ^^® 

ground  that 

due  to  them.  the  parties  to 

Thp  ^^®™  ^^®y  i"^ 
part  belonged 

acted  as  the  agents  of  the  Defendant. 

Communications  which  passed  between  the  Defendant  and  his  agents  for  the 

f)urpose  of  being  communicated  by  his  agents  to  his  legal  adviser,  held  to  be  privi- 
eged  from  productioD. 

Tt  4 


Lang  LOIS. 
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Hie  action  of  trover  was  brought  in  April  1848:  on 
the  6th  May  1848  issue  was  joined,  and   on   the  18th 
r.  May  a  mandamus  issued  for  the  examination  of  wit- 

nesses at  Qftebec.  The  bill  was  filed  in  'Naoembcr  1848; 
the  answer  was  put  in  on  the  1st  May  IS^S^  to  which 
exceptions  were  taken  ;  and  the  bill  having  been 
amended^  the  further  answer  was  filed  on  the  10th  Or- 
tchcr  1849. 

The  answer  of  P.  Langlois  the  younger  positively 
denied  that  the  ship  in  question  was  the  joint  property 
of  the  firm  of  P.  Latiglois  the  elder  and  P.  Langlm 
the  younger ;  and,  so  far  as  related  to  the  documents, 
contained  the  following  passages :  —  **  And  this  De- 
fendant says  that  he,  this  Defendant,  is  now  resident  in 
Canada^  and  carries  on  business  as  a  merchant  there, 
and  that  the  documents  enumerated  in  the  first  part  of 
the  said  schedule  hereto  relate  not  only  to  the  matters 
in  the  said  bill  mentioned  or  referred  to,  but  also  to 
other  matters  not  in  question  in  or  connected  with  this 
suit,  and  are  now  in  Quebec  aforesaid,  and  in  constant 
use  there  in  this  Defendant's  said  business ;  and  the 
same  cannot  be  sent  to  England^  or  taken  out  of  the 
possession  of  this  Defendant  without  great  inconvenience 
to  him  and  his  said  business.  And  this  Defendant 
submits  that,  under  the  circumstances  herein  set  forth, 
he,  this  Defendant,  ought  not  to  be  compelled  to  part 
with  or  send  to  England^  or  leave  witli  the  officer  of 
this  Court,  the  documents  mentioned  and  enumerated 
in  the  said  first  part  of  the  said  schedule  hereto."  — 
"And  this. Defendant  says,  that  the  letters  mentioned 
and  described  in  the  second  part  of  the  said  schedule 
hereto  are  confidential  communications  which  have 
passed  between  this  Defendant  or  his  agents  on  his 
behalf  and  his  solicitors  and  legal  advisers,  and  between 
the  solicitors  and  legal  advisers  of  this  Defendant,  after 

the 
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the  matters  in  dispute  in  this  cause  had  arisen,  and  in        1849* 
reference  to  the  same  matters,  and  in  contemplation  of     ^j^^^^ 
and  in  reference  to  litigation  between  this  Defendant  v, 

and  the  said  Plaintiffs ;  and  that  the  case  for  the  opinion 
of  counsel  and  other  documents  (besides  such  letters  as 
aforesaid)  mentioned  and  described  in  the  said  second 
part  of  the  said  schedule  hereto,  and  each  and  every  of 
them  were  prepared  after  the  matters  in  dispute  in  this 
cause  had  arisen,  and  in  reference  to  the  same  matters, 
and  in  contemplation  of,  and  in  reference  to,  litigation 
between  this  Defendant  and  the  said  Plaintiffs.  And 
this  Defendant  submits  that  the  said  letters,  case,  and 
other  documents  mentioned  and  described  in  the  said 
second  part  of  the  said  schedule  hereto  are  privileged, 
and  ought  not  to  be  produced." — "  And  this  Defendant 
says  that  the  documents  mentioned  and  enumerated  in 
the  first  and  second  parts  of  the  said  schedule  hereto, 
belonged  to  the  said  late  firm  of  P.  Langlois  &'  Son,  and 
were  and  are  in  the  possession  not  only  of  this  De- 
fendant, but  also  of  the  said  P.  Langlois  the  elder,  as 
one  of  the  late  members  of  the  said  firm." 

The  further  answer  stated  that,  on  the  Slst  Jantutiy 
1848,  the  partnership  which  had  existed  between  P. 
Ijavglois  the  elder  and  P.  Langlois  the  younger  was  • 
dissolved ;  and  that  from  that  time  down  to  the  Slst 
May  1849  P.  Langlois  the  younger  carried  on  busi- 
ness on  his  own  account ;  and  that  on  the  Slst  May 
1849  he  entered  into  partnership  vfiih  Ja7n€s  Richard 
Langloisy  which  partnership  was  still  subsisting.  It 
also  stated  that  the  documents  mentioned  and  enume- 
rated in  the  first  and  second  parts  of  the  schedule 
annexed  to  the  former  answer  were  formerly  in  the 
possession  of  P.  Langlois  &  Son;  and  after  the  Slst 
January  1848,  and  till  the  Slst  May  1849,  were  in 
the  possession  of  P.  Langlois  the  elder,  jointly  with 

P.  Langlois 


-*  IS  C5. 


X  JL   frfffgirwr  UI  P, 


TTinifrg  s    V    itt 


zr.nPST  W  P. 


ai»  ynt*ifnn*-  jnnt*Ti*t:  la  us  ixi 
"JT.    intT  and  :ae  J1& 


7i;riH:    ji  die   ituex^l  juui   iiTTt»ni:>t:    jiiL 


j'lmuscr :  mif  "iac  xOiriL  ^iccmiesE*  -mtr^  zsjsi^  *r>**  iac 

SOL   X.    'Jitt    ^cv-sr  cr  P.  Ltcr^iu    die    ^lOi^r.    j&  v^ 
exoccjcii  cc  X  carain    f*rvr  ami.  lae  Jei 


aarrrgr  iasw:±r.  die  D^±9esiiiiiaL  ojii  zee  1:11 


Biesccred.  or  aay  cc  dieaz.  cr  sc   tae   azacsers   ao. 
ami*n';i*t:  biil  menQcceiu  cr  jixt  cc  i:ie2zz. 
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The  first  part  of  the  schedule  referred  to  contained  i84<9« 
the  ledger^  cash-books,  and  letter-book  of  the  firm  of 
P.  Langlois  &  Son,  all  of  which  were  in  Canada.  The 
second  part  contained,,  first,  letters  which  had  passed 
between  the  Defendant,  P.  Langlois  the  younger,  and 
his  solicitors;  secondly,  letters  by  third  parties  as  his 
agents  to  his  solicitors ;  thirdly,  letters  by  the  Defendant 
to  third  parties,  his  mercantile  agents  (described  in  the 
schedule)  to  be  communicated  to  his,  the  Defendant's, 
solicitors ;  and,  fourthly,  letters  from  the  Defendant  to 
his  mercantile  agents,  without  the  above  description. 

On  a  motion  by  the  Plaintiff,  the  Vice-Chancellor 
of  England,  on  the  20th  February  1849,  ordered  the 
production  of  these  documents,  with  certain  exceptions, 
and  also  enlarged,  until  the  third  seal  after  their  pro- 
duction, the  time  for  shewing  cause  against  dissolving 
the  injunction  previously  granted,  by  which  the  Defend- 
ant P.  Zjanglois  the  younger  was  restrained  from  pro- 
secuting his  action  at  law.  The  Defendant,  P.  Langlois 
the  younger,  now  moved  to  discharge  this  order. 

Mr.  Stuart  and    Mr.   H.  Cotton,  in  support  of  the 

motion.     With  reference  to  those  documents,  which 

are  the  property    of   the  Defendant    and    his   former 

partner  P.  Langlois  the  elder,  the  further  answer  states 

them  to  be  in  the  possession  not  of  P.  Langlois  the 

younger  alone,  but  inr  his  possession  jointly  with  a  third 

party,  his  present  partner,  who  is  not  a  party  to  this 

cause.      The  Vice-Chancellor  miscarried  in  assuming 

an  analogy  between  discovery  and  production ;  but  in 

Taylor  v.  Bundell(a)   the   distinction   is   clearly   laid 

down,   '*  that  if  a  Defendant  has   a  joint   possession 

of  a  document  with  somebody  else  who  is  not  before 

the 
(a)  Cr.4^P.  104.  p.  111. 
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1849.        the  Court,  the  Court  will  not  order  him  to  produce 
^^^^^      '^ '  *nd  ^l>«t  for  two  reasons ;  one  is,  that  a  pwtjr  will 
v.  not  be  ordered  to  do  that  which   he  cannot  or  mj 

not  be  able  to  do ;  the  other  is,  that  another  jmxtw  not 
present  has  an  interest  in  the  document  which  the  Comt 
cannot  deal  with.**  It  is  clear,  that  those  letters  which 
passed  from  the  agents  of  the  Defendant  and  bis  soin 
citors  after  the  matters  in  dispute  had  arisen  are  prch 
tected,  for  the  act  of  the  agent  is  the  act  of  the  prin- 
cipal ;  Walker  v.  Wildman  (a).  Curling  v.  Perring  (S), 
Steele  v.  StmaH  (r),  Holmes  v.  Baddeiey.  (if)  With 
respect  to  those  letters  which  were  written  bj  the 
Defendant  in  reference  to  the  subject  matter  of  this 
suit  to  third  parties,  his  mercantile  agents,  and  which 
are  described  as  to  be  communicated  to  his  solicitors, 
there  is  surely  no  more  reason  for  ordering  these  to 
be  proiluced  than  if  they  had  been  directed  to  the 
solicitors  themselves:  the  mercantile  a^rents  were  the 
mere  conduit-pifies  to  convey  the  information  which 
the  letters  contained.  They  also  referred  to  Adams  v. 
Fisher  {e)y  Murray  v.  Waller,  {g) 

The  order  enlarging  the  time  for  sliewing  cause  until 
the  third  seal  after  the  production  is  quite  unwarrant- 
able. The  length  of  time  which  the  Plaintiffs  have 
suffered  to  elapse  between  the  action  and  the  institutioo 
of  their  suit  is  sufficient  ground  for  not  granting  the  in- 
junction, much  less  an  extension  of  it ;  Thorpe  v. 
Hughes  (h)^  South  Eastern  Batl'scay  Companif  v.  Mar- 
tin, (i)  No  evidence  can  be  received  against  the  re- 
gistry; Ex  parte  Yallop.(lr) 

Mr. 

(n)  6  Madd,  47.  (g)  Cr.  *  />.  1 14. 

(b)  2  Mt/l.  *  A'.  380.  (A)  3  My/,  cj-  Cr.  742. 

(r)   1  PhU.  471.  (0  2  PML  758. 

(d)  Id.  476.  (i)   15  Fes.  60. 
(r)  3  Jfy.  4-  Cr.  526. 
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Mr.  Bethell  and  Mr.  Goldsmid,  contra.  As  to  those  1849. 
documents  which  are  alleged  to  be  in  the  joint  possession 
of  the  Defendant  P.  Langlois  the  younger,  and  a  third 
party,  the  answer  admits  that  the  original  firm  was 
dissolved  in  January  1848,  and  also  states  that  that 
firm  were  the  agents  of  the  Defendant  P.  Langlois  the 
younger.  It  is  clear,  therefore,  that  they  are  not  pro- 
tected, for  the  possession  of  the  agent  is  the  possession 
of  the  principal ;  Murray  v.  Walter,  {a)  The  last  pas- 
sage in  the  answer  contains  an  admission,  that,  with 
certain  exceptions,  all  the  documents  set  out  in  the 
schedule  are  in  the  possession  of  the  Defendant  P. 
Langlois  the  younger ;  and  although  in  another  pas- 
sage he  has  stated  them  to  be  in  the  joint  possession  of 
himself  and  another,  yet  the  answer  must  be  taken  as 
against  the  pleader.  Those  letters  which  passed  be- 
tween the  Defendant  and  his  mercantile  agents,  although 
they  may  be  described  as  to  be  communicated  to  the 
Defendant's  solicitors,  are  not  entitled  to  protection ; 
for  unless  a  Defendant  is  compelled  to  employ  an  inter- 
mediate agent  for  the  purpose  of  communicating  matters 
of  a  confidential  nature  to  his  solicitors,  such  com- 
munications will  not  be  privileged ;  Bunbury  v.  Bun* 
bwy  (i),  Maden  v.  Veevers  (c),  Kerr  v.  Gillespie,  (d) 
They  also  referred  to  Rodick  v.  GandelL  {e) 

Mr.  Stuart,  in  reply. 


The  Lord  Chancellor. 

This  case  appears  to  me   to  turn  entirely  on  the      Dec.  20. 
meaning  to  be  attached  to,  and  the  construction  to  be 
put  on,  some  few  sentences  in  the  answer,  with  refer* 

ence 

(a)  Ubi  tuprd.  (rf)  7  Beav.  572. 

(b)  2  Beav.  173.  {/)  \0  Beav.  270. 

(c)  7  Beav.  489. 
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1849.         ence  to  a  perfectly  well  known  and  established  nde  of 

^'^^^^^      practice   in   this  Court     The   motioa    is    to   produce 

9.  certain  documents  which  are  allied  by  the  Plaintifl^ 

Lajiglois.     and  admitted  by  the  answer,  to  be  in  tbe  Defendant's 

possession. 

An  action  of  trover  having  been  brought  by  the 
Defendant,  the  bill  is  filed,  and  the  ccfouxuxk  iojanctioo 
obtained.  The  usual  order  is  then  made  to  extend  the 
injunction  to  stay  trial  on  an  answer  pat  in.  Some 
exceptions  were  taken  to  this  answer,  and  a  fbrther 
answer  was  filed.  Upon  a  motion  by  the  Plaintiffi  br 
the  production  of  documents,  and  for  enlarging  the 
time  for  shewing  cause  why  the  injunction  should  not 
be  dissolved,  the  Vice-Chancellor  of  England  has 
made  an  order,  by  which  he  directs  the  production  of 
certain  documents  appearing  in  the  schedule  to  the 
original  answer,  and  in  the  meantime  has  adjourned 
the  consideration  of  the  order  for  dissolving  the  injunc- 
tion until  those  documents  are  produced. 

Now  the  documents  in  question,  which  are  in  the 
schedule  to  the  original  answer  filed  in  May  1849, 
are  of  two  descriptions ;  the  first  consists  of  those  de- 
scribed as  ^*  Journal  marked  A,  Cashbook  marked  B, 
Ledger  marked  C,  Letter-book  marked  D,  Bills  receiv- 
able and  bills  payable  in  one  book  marked  £."  The 
case  made  is,  that  the  Defendant,  who  is  now  desirous 
of  dissolving  the  injunction,  and  who  has  brought  an 
action  of  trover,  was  partner  with  his  father,  carrying 
on  business  at  Quebec^  and  that  they  had  correspond- 
ence with  Messrs.  Reid^  Irving  &  Co.,  in  the  course  of 
which  a  mutual  account  arose ;  that  a  ship  called  the 
European  was  consigned  to  them  (Messrs.  Reid^  Irving ii 
Co.),  with  instructions  in  a  certain  event  to  sell,  but  at 
all  events  to  deal  with  or  manage  it  on  behalf,  as  the 

Plaintiffs 
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Plaintiifs  allege,  of  the  house  in  Quebec.  The  Defend-  1849. 
ant  who  has  brought  the  action  of  trover  says,  that 
the  ship  was  his;  that  it  did  not  belong  to  the  house 
in  which  he  was  a  partner,  but  that  it  belonged  to  him- 
self; and  he  has  brought  an  action  of  trover  for  the 
purpose  of  recovering  damages  for  the  conversion  of 
this  ship,  the  ship  having  been  dealt  with  by  Reid, 
Irving  &  Co.,  and  lost  in  a  voyage  which  they  directed 
should  be  taken  to  Glasgtnvj  and  on  which  they  have 
received  the  amount  of  the  insurance.  All  that  be^ 
comes  quite  immaterial  to  the  question  at  law  in  the 
action  of  trover,  that  is,  the  right  at  law,  the  legal 
title  to  the  ship ;  for  if  there  be  an  equity  arising  out  of 
such  title,  which  is  a  matter  into  which  I  do  not  at  all 
enter,  because  it  is  not  necessary  for  the  purpose  of 
disposing  of  the  present  motion,  it  is  one  totally  un- 
affected by  the  fact  of  who  is  the  legal  owner. 

Now  the  Defendant,  in  resisting  the  production  of 
the  documents,  says  (and  the  question  turns  on  the  con- 
struction to  be  put  upon  the  statements  in  the  answer), 
that  he  and  his  father  carried  on  business  together  as 
partners ;  that  the  documents  contained  in  the  first  part 
of  the  schedule  did  not  belong  to  the  Defendant  ex- 
clusively, but  to  the  partnership ;  that  the  Plaintiifs  ask 
an  order  against  him,  the  Defendant,  individually  to 
produce  documents  which  are  not  in  his  power  to  pro- 
duce, not  being  in  his  exclusive  possession,  but  in  the 
joint  possession  of  himself  and  bis  father.  It  is  true  that 
the  answer  admits  that  at  a  certain  period  the  partner- 
ship ceased ;  but,  nothing  being  alleged  by  which  the 
state  of  the  property  then  existing  has  been  changed, 
that  which  was  then  joint  property,  or  property  in 
common,  remains  just  where  it  was  as  between  the 
partners,  and  is  just  as  much  therefore  in  the  legal 
hands  and  possession  of  the  two  partners  now,  as  it 

would 
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1849.        would  have  been  if  the  joint  business  had  actually  been 
carried  on. 

The  Plaintiffs  have  read  insulated  passages  from  the 
answer  in  which  the  word  '*  possession  "  is  used ;  and 
the  Defendant  has,  perhaps  incautiously*  in  single  and 
detached   passages   of  his   answer,  admitted    that  the 
documents  are  in  his  possession;  but  it  is  quite  clear 
that  on  a  motion  to  produce  documents,    or   to  paj 
money  into  Court,  detached   passages   of  the  answer 
cannot  be  read,  but  the  whole  case  must  be  taken  as 
it  is  found  in  the  answer.     It  is  clear  that  what  the 
Defendant  means  by  possession  is  not  a   legal  posses- 
sion,  but  an  actual  corporeal  possession,  just  as  a  man 
may  have  in  his  own  desk  or  in  his  own   house  pro- 
perty of  which  he  is  only  part  owner.     In  one  sense  it 
is  in  his  [possession ;  but  when  possession  for  the  por- 
pose  of  production  is  spoken  of,  that  is  to  say  a  right 
and  power  to  deal  with  it,  actual  corporeal  possession  is 
not  meant,  but  legal  possession  in  respect  of  which  the 
party  is  authorised  to  deal  with  the  property  in  ques- 
tion ;  and  I  have  no  doubt,  but  that  on  this  answer  the 
Defendant  does  state  that  his  father  is  in  the  joint  legal 
possession  with  himself;  and  that  the  books,  therefore, 
are  not  under  his  direction  or  control,  not  being  in  his 
sole  possession,  that  is,  in  his  sole  legal  possession,  al- 
though they  may  be  corporeally  in  his  actual  possession. 

Such  then  is  the  case  made  by  the  answer,  and  tlie 
Plaintiffs,  who  are  moving  on  the  answer,  must  take  the 
case  as  there  stated ;  and  the  authorities  referred  to, 
Murray  v.  Walter  (a),  Taylor  v.  Rundcll  (i),  shew  that, 
where  a  document  is  not  in  the  exclusive  possession  of 
the  Defendant,  but  in  the  possession  of  somebody  else 
jointly  with   him,  the   production  cannot    be   ordered. 

This 
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This  is  a  well  established  rule,  and  cannot  be  con-        1849* 
sidered  as  now  open  to  dispute.  ^^id 

V. 

On  the  first  schedule^  then,  it  appears  to  me  quite 
clear,  that  the  production  cannot  be  ordered  according 
to  the  pleadings  as  they  now  stand.  But  it  is  said  in 
argument  that  the  Defendant  cannot  avail  himself  of  this 
protection,  because  he  admits  that  he  employed  the 
partnership  firm  as  his  agents,  and  it  has  been  decided 
in  the  cases  which  have  been  referred  to,  and  about 
which  there  is  no  doubt,  that  if  a  Defendant  admits  a 
document  to  be  in  the  custody  of  his  agents,  then  he  is 
bound  to  produce  it.  Now  it  is  perfectly  true,  that 
if  a  transaction  to  which  the  bill  relates  as  between  a 
Plaintiff*  and  Defendant  has  been  transacted  in  part  by 
an  agent,  the  Plaintiff*  has  a  right  to  have  produced  the 
document  of  the  agent ;  but  no  two  things  can  be  more 
different  than  that  and  the  case  now  before  me.  The 
Plaintiff*  in  a  contest  with  a  Defendant  can  have  no 
possible  right  to  the  production  of  documents  belong- 
ing to  a  person  whom  he,  the  Defendant,  has  employed 
as  his  agent :  in  this  case  they  belong  to  the  agent,  and 
are  not,  as  in  the  other  case,  the  documents  of  the  De- 
fendant. There  are,  then,  no  documents,  the  exclusive 
property  of  the  Defendant,  and  over  which  he  has  con- 
trol,  in  the  hands  of  that  Defendant,  or  in  the  bonds  of 
any  agent  of  that  Defendant:  there  are  documents  be- 
longing to  the  partnership,  the  partnership  being  the 
agents  employed  by  the  Defendant;  but  the  Plain- 
tiffs cannot,  as  against  the  partnership,  get  the  docu- 
ments, unless  they  bring  all  the  parties  here,  and  shew 
an  equity  against  all.  It  appears  to  me,  therefore,  that, 
according  to  the  ordinary  rule  (whatever  the  merits  of 
the  case  may  be,  or  whatever  may  come  of  it,  if  the  Plain** 
tiff  applies  to  amend  his  bill  and  the  matter  goes  further) 
and  taking  the  case  as  it  stands  on  the  answer,  the  first 
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the  subject;  but  it  has  been  decided  long  ago,  and  1849. 
treated  as  an  established  principle  of  this  Court  in  the 
cases  which  have  been  referred  to  of  Walker  v.  Wild- 
THan  {a)  and  Bunbury  v.  Butiburi/,  (b)  But  then  it  is  said 
that  the  necessity  of  employing  a  third  party  can  alone 
justify  the  privilege.  Now  as  it  is  impossible  to  say 
what  is  necessity,  a  man  living  at  Calcutta^  and  wish- 
ing to  advise  with  counsel  in  London^  must  in  that  case 
either  come  to  London^  or  write  directly  to  a  solicitor, 
for  he  could  not  authorise  his  agent  in  England  to 
communicate  with  a  solicitor.  There  is  no  good 
reason,  and  I  believe  no  authority,  for  a  rule  of  this 
kind ;  for,  although  the  Master  of  the  Rolls  in  Btmbury 
v.  Bunbury {a\  says  the  necessity  may  exist,  he  nowhere 
limits  the  protection  to  the  case  of  actual  necessity,  but 
refers  to  it  for  the  purpose  of  shewing  that  in  such 
cases  there  must  be  protection,  and  of  inquiring  whether 
in  the  case  before  him  it  was  necessary  or  not 

One,  however,  of  the  documents  in  question  is  a 
letter  from  the  Defendant  to  Messrs.  Robinson  & 
Brooking  the  agents,  and  there  is  no  statement  that  it 
was  communicated  or  sent  to  them  for  the  purpose  of 
being  communicated  to  the  solicitor.  This,  therefore, 
cannot  be  protected ;  but,  with  this  exception,  all  the 
other  documents,  namely,  the  communications  which 
passed  between  either  the  Defendant  or  the  Defendant's 
agents,  and  the  legal  adviser  of  the  Defendant,  are 
privileged.  Being,  then,  of  opinion  that  there  is  not 
sufficient  ground  for  the  order  made  by  the  Vice- 
Chancellor  for  the  production  of  the  documents,  there 
appears  to  me  no  reason  why  the  time  for  shewing 
cause  against  dissolving  the  injunction  should  be  en- 
larged. 

[His 
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so  entitled,  then  to  state  what  was  the  priority  of  such 
security,  and  what  was  then  due  in  respect  of  the 
annuity,  and  the  priorities  of  other  incumbrancers  on 
the  said  estates. 


I849. 


Hunter 

9. 
NOCKOLDS. 


The  Master  made  his  report,  bearing  date  the  21st 
June  1849;  and,  with  regard  to  the  Petitioners' annuity, 
found  in  the  following  terms :  —  that,  by  an  indenture 
duly  enrolled,  dated  the  5th  Fehruai-y  1829,  and  made 
between  the  Defendant  Sir  Francis  Vincent  and  Edward 
IVyndham  Harrington  Schenley  of  the  first  part,  Henry 
Dawson  of  the  second  part,  and  George  William  Bffxley 
of  the  third  part,  in  consideration  of  999/.  by  H.  Dawson 
paid  to  Sir  F.  Vincent  and  JB.  W.  H,  Schcnlcifj  he,  the 
said  Sir  F.  Vincent^  granted,  bargained,  sold,  and  con- 
firmed  unto  the  sslxA  H.  Dawson^  his  executors,  adminis- 
trators, and  assigns  thenceforth,  for  and  during  the 
term  of  ninety-nine  years,  if  the  said  Sir  F.  Vincent 
and  E.  W.  H,  Schenley  should  so  long  live,  one  annuity 
or  clear  yearly  sum  of  111/.,  to  be  charged  upon,  and 
yearly  issuing  out  of,  the  hereditaments  therein  men- 
tioned, the  same  annuity  or  clear  yearly  sum  of  111/, 
to  be  paid  and  payable  by  equal  quarterly  payments  on 
the  days  in  the  indenture  named,  without  any  deduc- 
tion or  abatement  whatsoever,  the  first  quarterly  pay- 
ment of  the  said  annuity  to  be  made  on  the  5th  Ma\j 
then  next  ensuing,  and  also  a  proportionable  part  of 
the  said  annuity  for  the  tiuie  or  number  of  days 
which  should  elapse  either  between  the  day  of  the 
date  of  the  indenture,  or  else,  as  the  case  might  require, 
the  quarterly  day  of  payment  next  preceding  the  de- 
cease of  either  of  them,  the  said  Sir  F.  Vincent  and 
E.  W.  H.  Scheriley :  and  the  said  Sir  F.  Vincent  cove- 
nanted with  the  said  H.  Dawson,  his  executors,  ad- 
ministrators, and  assigns,  that  in  case  the  said  an- 
nuity, or  any  part   thereof,  should  be  in  arrear  and 
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unpaid  for  twenty-one  days,  the  said  //•  Dcnmon^  his 
executors,  administrators,  or  assigns,  might  enter  into 
and  distrain  upon  the  said  hereditaments  and  premises : 
and  for  the  more  effectually  securing  the  pavnueni  of 
the ^  said   annuity,   and   for  the  nominal    consideratioD 
therein   mentioned,  the    said    Sir  F.  Vincent   granted, 
bargained,    sold,   and   demised    unto   the    said   G.  W. 
Bawleyy  his  executors,  adminbtrators,  and  assigns,  all 
and   singular    the   said  manors,   lands,  hereditaments, 
and   other  the   premises   by   the   said  Sir  F,    Vincent 
charged,  or   intended    to   be   charged,  with     the   said 
annuity,  to  hold   the   same,   with  the   appurtenances, 
subject   and   charged   and    chargeable   with     the    said 
annuity  for  securing  the  payment  thereof  unto  the  said 
G.  W.  Rffwleyj  his  executors,  administrators^    and    as- 
signs, according  to  the  nature,  tenure,  or  quality  thereof 
respectively,   from  the   date  of  the  indenture  for  the 
term  of  100  years  thenceforth  next  ensuing,  if  the  said 
Sir  F.  Vincent  should  so  long  live,  without   impeach- 
ment of  waste,  upon  trust  that  the  said  G.  fV.  Ronsslfy^ 
his  executors,  administrators,  and  assigns,  should  permit 
the  said  Sir  F.  Vincent  and  his  assigns  to  receive  and 
take  the  rents,  issues,  and  profits  of  the   said    here- 
ditaments,  until  the  said  annuity  should   be  in  arrear 
thirty  days  next  after  the  same  ought   to  have  been 
paid  as  aforesaid ;  and  when  and  so  often  as  the  said 
annuity  should  be  in  arrear  and  unpaid   thirty   days, 
should,  by  and  out  of  the  rents,  issues,  and   profits  of 
the  said  hereditaments,  or  by  demising,   assigning,  or 
otherwise  disposing  of  the  same,  or  any  part   thereof, 
for  all  or  any  part  of  the  said  term,  or  by  bringing  any 
actions  against  the  tenants  or  occupiers  for  recovering 
the  rents,  issues,  and  profits  thereof,  or  by  more  than 
one,   or  by  all   the  ways  or  means  as  to  him  or  them 
should  seem  meet,  levy  and  raise  such  sum   and  sums 
of  money  as  would  be  sufficient  for  paying  or  satisfying 
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the  said  annuityi  or  such  part  thereof  as  should  be  so 
in  arrear,  and  all  costs,  charges,  and  expenses  what- 
soever occasioned  by  the  nonpayment  thereof,  or  other- 
wise in  the  execution  of  the  trusts  of  the  said  term  of 
100  years,  and  should  pay  the  money  to  be  levied  and 
raised,  or  a  competent  part  thereof,  in  or  towards  the 
satisfaction  of  the  said  annuity,  and  the  arrears  thereof, 
and  all  costs,  charges,  and  expenses  accordingly,  and 
the  surplus  or  residue  tliereof  (if  any),  to  the  said  Sir 
F.  Vincent :  and  the  said  Sir  F.  Vincent  and  JB.  W.  H. 
Schenley  did  thereby,  for  themselves,  their  heirs,  ex- 
ecutors, administrators,  and  assigns,  covenant,  pro- 
mise, and  agree  with  and  to  the  said  //•  Dattson, 
his  executors,  administrators,  and  assigns,  that  they, 
the  said  Sir  F.  Vincent  and  E.  JV.  H.  Schenley^  their 
heirs,  executors,  or  administrators,  should  well  and 
truly  pay,  or  cause  to  be  paid,  to  the  said  H,  Dawson^ 
his  executors,  administrators,  or  assigns,  during  the 
said  term  of  ninety-nine  years,  determinable  as  afore- 
said, the  said  annuity  of  111/.,  clear  of  all  deductions 
whatsoever,  as  and  when  the  same  should  become 
payable  as  aforesaid,  by  virtue  of  and  according  to 
the  true  intent  and  meaning  of  the  indenture,  and 
also  such  proportionate  part  thereof  as  aforesaid ;  and 
further  that  they,  the  said  Sir  F.  VincetU  and  E.  JV.  H. 
Schenley  should  from  time  to  time  during  the  con- 
tinuance of  the  said  annuity,  as  often  as  occasion 
should  require,  upon  the  request  of  the  said  //.  Daw- 
son,  his  executors,  administrators,  or  assigns,  and 
within  ten  days  after  such  request,  appear  at  any 
office  or  place  of  insurance  in  London  or  Westminster^ 
and  do  all  other  necessary  acts  for  enabling  the  said 
H.  Dawson,  his  executors,  administrators,  or  assigns, 
to  insure  the  lives  of  them,  the  said  Sir  F.  Vincent 
and  E,  W,  H,  Schenley,  in  any  sum  or  sums  of  money 
not  exceeding  the  sum  of  1050/. ;  and  that  in  the  event 
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1849.        of  the  said  Sir  F.  J'ineaa  and  E.  W.  H.  Sdkealn.  or 
either  o(  them,  going  abroad  or  beyond  the  seas,  theiy 
and  in  eirerv  such  case,  thev,  the  said   Sir  fl  FliBted 
and   E.  /I*.  //.  Schenley,  shoald  pay  all 
and   expenses   incidental   to  the   \m 
which  such  going  abroad  or  bejoiid  the  scss  sboaid 
render  necessarr,  which  said  extra  premimns  and  other 
expenses  it  was  thereby  agreed  and  declared  shoald 
thenceforth  be  a  charge  opoo  the  said  manors  Bies- 
suages,    tarms,    lands,   tenements^    and    berefitaaKOB 
thereinbefore  charged  and  demised,  and  sfaoaldy  m  the 
eTent  of  the  same  being  paid  by  the  said  £L 
his  executors,  administrators,   and  assigns,  in 
qoence  of  anv  defaolc  in  parment  thereof  br  the  saai 
Sir  /*.  Vincent  and   E,  W,  H,  SekmU^   be  repaid  to 
him  the  said  J7.  Dancsonj  his  execators  administratofs* 
or  as^yigns,  and  should  be  raised  and  leTied  tbereoat  in 
manner  thereinbefore  expressed,  as  fbily  and  efiSBCtBaUr 
as  if  the  same  had  been  part  of  the  said  annaity  €ir  rcDt 
char<Te  therebv  secured. 

The  Master  also  found  that,  for  further  securing  tiie 
pavment  of  the  said  annuity ,  a  judgment  for  the  sum  of 
2000/^  with  costs  of  suit,  was  signed  ag:ainsc  Sir  F. 
Hmrenlj  in  an  action  of  debt  at  the  suit  of  /H  X>axsaB, 
on  the  S5th  Fe6nuzry  ISSI:  that  the  same  JndgmeBt 
was  duly  registered  on  the  31st  July  IS4I,  and  on  the 
SIst  Augtist  IS46;  and  that  the  money  secured  by  the 
judgment  had  cot  been  paid.  And  he  found  that,  on  or 
about  the  2nd  September  IS30,  //.  Lkraon  effected  a 
policy  of  insurance  in  the  Eagle  Life  Assarasce  Com- 
pany upon  the  life  off.  IT.  //.  Sckenley^  who  was  thea 
abroad,  for  the  sum  of  1000/.,  upon  payment  of  the 
annual  premium  of  bl^  lObr.,  which,  on  his  retnm  to 
E't'zL^ntlj  was  reduo^d  to  26/. 


The 
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The  Master,  after  finding  that  the  Petitioners  were 
entitled  loan  annuity  of  111/,  under  the  deed  above 
mentioned,  stated  that  there  were  various  other  charges 
aifecting  the  estates  in  question,  and  certified  their 
priorities,  placing  the  Petitioners'  annuity  fourth,  and  a 
charge  of  an  annuity  of  571/.  I5s»  in  favour  of  Jo/m 
Hugh  Bainbridge  fifth,  on  the  list* 


HURTBR 
KOCKOLDS. 


The  Master  then  found  that  there  was  due,  to  the  5th 
May  1848,  to  J.  Dawson  and  G.  JV.  Ramleyy  the  sums  of 
646/.  Ms.  6d.  and  dl7/»  105.,  making  together  the  suui 
of  964/.  l5.  6d. ;  the  former  of  these  sums  being  for 
twenty-four  quarterly  payments  of  the  annuity,  from 
August  1842  to  May  1848,  both  inclusive,  and  the  latter 
for  the  extra  premiums  paid  on  the  life  of  E.  W.  H» 
ScherUeyy  these  sums  being  severally  allowed  by  the 
Master  as  being  within  six  years  previously  to  the  date 
of  the  order  and  no  more. 

J,  Dawson  and  G.  W.  Rowley^  however,  claimed  before 
the  Master  the  whole  of  the  arrears  of  the  annuity  from 
the  5th  February  1829  to  the  5th  May  1848,  after 
deducting  all  payments  of  the  annuity  which  had 
been  actually  made :  the  sum  so  claimed  amounted  to 
1 867/.  65. 6d.  They  also  claimed  the  sum  of  698/.  1 95.  Id.^ 
being  the  whole  amount  of  extra  premiums,  with  interest 
upon  the  same.  The  Master  having  disallowed  these 
claims,  and  made  his  report  as  above  stated,  «7.  Dawson 
and  G.  W.  Raaoley  presented  their  petition  by  way  of  ex- 
ception to  the  report,  which  petition  came  on  to  be  heard 
before  the  Vice-Chancellor  Wigram^  on  the  SOth  July 
1849,  when  his  Honor  allowed  the  claims  of  Jl  Dawson 
and  G.  W»  Bjondey^  and  made  an  order  accordingly. 


From  this  decision  of  the  Vicc-Chancelior,  J.  H. 
Bainbridge  (whose  charge  was  found  by  the  Master  to 
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not  the  construction  which  ought  to  be  put  on  that  sec- 
tion. The  intention  of  the  two  Acts  is  clearly  distinct: 
the  first  Act  relates  to  real  estate,  and  limits  as  against  it 
the  charge  of  interest ;  while  the  second  relates  only  to 
the  limitation  of  personal  actions.  On  referring  to  the 
terms  of  the  Acts,  it  will  be  seen,  that  chapter  42.  came 
into  operation  previously  to  chapter  27*,  which  of  itself 
militates  against  the  idea  of  the  former  being  intended 
to  operate  by  way  of  a  repealing  statute.  The  proper 
mode  of  construing  the  two  Acts  is  to  treat  all  remedies 
by  personal  action  as  ruled  by  the  S  &  4  Will.  4.  c.  42., 
but  all  remedies  against  land  as  ruled  by  the  3  &  4  Will.  4. 
c.  27.  There  were  obvious  reasons  inducing  the  legis- 
lature to  deal  with  land  as  it  has  done  by  chapter  27. 
It  was  considered  desirable  to  obviate  the  difficulty 
which  frequently  occurred  in  ascertaining  the  amount  of 

arrears 


1849. 
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any  bond  or  other  specialty,  and 
all  actions  of  debt  or  icire  facias 
upon  any  recognizance,  and  also 
all  actions  of  debt  upon  any 
award  where  the  submission  is 
not  by  specialty,  or  for  any 
fine  due  in  respect  of  any  copy- 
hold estates,  or  for  an  escape, 
or  for  money  levied  on  any  Jieri 
Jaciat,  and  all  actions  for  penal- 
ties, damages,  or  sums  of  money 
given  to  the  party  grieved,  by 
any  statute  now  or  hereafter  to 
be  in  force,  that  shall  be  sued 
or  brought  at  any  time  after  the 
end  of  the  present  session  of 
parliament,  shall  be  commenced 
and  sued  within  the  time  and 
limitation  hereinaflcr  expressed, 
and  not  after ;  that  is  to  say, 
the  said  actions  of  debt  for  rent 
upon  an  indenture  of  demise, 
or  covenant,  or  debt  upon  any 


bond  or  other  specialty,  actions 
of  debt  or  scire  facias  upon  re- 
cognizance, within  ten  years 
after  the  end  of  this  present 
session,  or  within  twenty  years 
after  the  cause  of  such  actions 
or  suits,  but  not  after;  the  said 
actions  by  the  party  grieved,  one 
year  after  the  end  of  this  pre- 
sent session,  or  within  two  years 
after  the  cause  of  such  actions 
or  suits,  but  not  after ;  and  the 
said  other  actions  within  three 
years  after  the  end  of  this  pre- 
sent session,  or  within  six  years 
after  the  cause  of  such  actions 
or  suits,  but  not  after :  provided 
that  nothing  herein  contained 
shall  extend  to  any  action  given 
by  any  statute  where  the  time 
for  bringing  such  action  is  or 
shall  be  by  any  statute  specially 
limited." 
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relied  od  the  3rd  section  of  the  Act  3  &  4  Will.  4.  c.  42., 
and  insisted  that  the  effect  of  the  Statutes  in  question 
taken  together  was  to  enable  a  party  having  a  charge  on 
land  together  with  a  covenant,  to  recover  by  means  of  a 
judgment  to  the  extent  of  the  covenant^  namely,  twenty 
years.  They  contended  that  there  was  no  distinction  be- 
tween the  case  as  raised  against  an  alienee,  and  the  case 
as  it  would  have  stood  between  the  grantor  and  the  grantee 
of  the  annuity ;  and  that  if  the  executors  of  H.  Daixh 
son  had  taken  possession  of  the  land,  as  under  their 
security  they  might  have  done,  they  could  not  have  been 
turned  out  without  receiving  payment  of  the  whole 
amount  due  to  them.  They  relied  on  the  case  of  Du 
Vigier  v.  Lee{a)^  as  a  decided  authority  in  their  favour, 
and  commented  on  the  several  cases  there  cited. 


1849. 


Hunter 

V. 
J^OCKOLDS. 


Mr.  Schomberg  for  Sir  F.  Vincent. 

The  following  cases,  in  addition  to  those  above  men- 
tioned, were  referred  to  and  commented  upon  on  both 
sides  in  the  course  of  the  argument.  Foley  v.  Dtimas  (6), 
James  v.  Salter  (c).  Grant  v.  EUis  (d),  Hodges  v.  The 
Croydon  Canal  Company  {e\  Kealy  v.  Bodkin  (g),  Henry 
V.  Smith  (A),  Francis  v.  Grover(i). 


At  the  conclusion  of  the  foregoing  argument. 

The  Lord  Chancellor  observed,  that  his  present 
impression  was  so  strong  in  favour  of  the  Appellant, 
that  he  would  not  call  for  a  reply,  unless  he  found  any 
reason  to  doubt;  that  the  case  depended  entirely  on 
the  construction  to  be  put  upon  the  two  sections  of  the 

Acls 


(<i)  2  Hare,  326. 
\b)  1  Smtfthe't  Rep.  78. 
(c)  3  B'mg.  N,  C.  5+4. 
((/)  9ilf.4-  W.  113. 


(e)  3  Beav,  86. 
(g)  Sauste  JSr  S.  2lh 
(k)  2Dru,^  l^iir.  381. 
(i)  5  Hare,  39. 
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IMft.        Act*  ttftntd  to.  zaectir,  booc  tte  d&icc  a> 

to  dve  Srd  §€ctioo  oC'  the  Act  3  JL  4  l^HL  ».  r.  4^  ie 
TtftTtnct  to  the  4SDd  scctk»  or  the  Art  5  Jc  4  IViZ.  4. 
c  irr. ;  that  the  Uoer  section,  which  de& 
right  fptoenUj,  being  more  exiemzTe  xn  ics 
WM  detmtd  de%inbie,  the  former  scctioa 
dealing  with  the  remedi  oolr,  and  doc  befng*  xntieoded.  a» 
wjH  erident  from  its  terms,  to  repeal  the  eiiatlnwiPt*  cf 
the  preceding  statute;  that  such  had  been,  in  ^ect.  the 
▼lew  taken  bj  the  Master  of  the  Rolls,  in  Hodga  t.  J\e 
Croydf/H  Canal  Compamf  (a\  and  a!so  bj  Sir  £.  Si^Ofv  in 
the  cases  which  had  come  before  him.  and  to  which  refer- 
ence  had  been  made ;  that  the  expressioos  used  by  the 
Vioe-Chancellor/r/gnrM,  in  deciding  Z>v  F^igi^r  t.  ljte{b)f 
had  no  application  to  the  present  case  ;  that  there  the 
party  was  also  personally  liable  on  bis  bond,  and  it  was 
in  reference  to  that  specialty,  involTing  a  circa ity  of  ac- 
tion, that  the  case  was  decided;  that  this  distinction 
from  the  present  case  had  apparendy  not  been  adverted 
to  by  the  Vice-Chancellor,  who  had  treated  the  two 
cases  as  precisely  similar  ;  that  the  fact  of  the  property 
being  in  the  hands  of  a  third  party  made  no  difference, 
at  it  could  only  be  liable  to  the  extent  to  which  it  was 
liable  in  the  hands  of  the  grantor. 


Feb.  1*9.        [T^e  Lord  Chancellor  did  not  call   for  a  reply, 
and  on  this  day  delivered  the  following  judgment.] 

7 he  Lord  Chancellor.  The  only  difl5culty  in 
this  case  is,  as  to  the  operation  of  the  Statutes  of 
Limitations  of  3  &  4  Will.  4.  c.  27.  and  S  &  4  fiill.  4. 
c.  42.  upon  an  annuity  charged  upon  lands  of  the 
grantor,    and   also    secured    by    his    covenant.       The 

question 

(a)   UM  supra.  (6)    Z/bi  supra. 
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question  arises  upon  a  Master's  report  upon  a  re- 
ference (a  receiver  having  been  appointed),  to  en- 
quire as  to  the  title  to  the  annuity,  the  priority  of 
charges,  and  what  is  due.  The  Master  having  found 
arrears  due  beyond  six  years,  the  question  raised  is, 
whether,  under  these  Statutes,  six  years  or  twenty  years 
be  the  limitation  of  arrears  of  an  annuity  so  secured. 
Vice-Chancellor  Wigram  having  in  this  and  in  a 
former  case  of  Du  Figier  v.  Lee  {a)  devoted  the  greatest 
attention  to  this  subject,  and  having  decided  that  twenty 
years  is  the  period  applicable  to  this  case,  it  has  been 
my  duty  carefully  to  consider  the  grounds  of  this  judg- 
ment with  reference  to  the  Statutes,  and  to  the  con- 
struction which  has  by  other  Courts  been  piit  upon 
the  terms  used. 


1850. 


Hunter 

V. 
NOCKOLDS. 


The  first  Act,  chapter  27.,  has  no  preamble,  and 
the  title  cannot  be  resorted  to  in  construing  the  enact- 
ments; but  all  the  earlier  provisions  relate  to  the 
limitation  of  actions  and  suits  relating  to  real  property; 
and,  section  40.  having  made  twenty  years  after  the 
accruer  of  the  right  the  period  within  which  proceed- 
ings must  be  instituted  to  recover  any  sum  of  money 
charged  upon  or  payable  out  of  land,  the  42nd  sec- 
tion provides  that  no  more  than  six  years'  rent  or 
interest  in  respect  of  any  sum  of  money  charged  upon 
or  payable  out  of  any  land  or  rent  shall  be  recovered 
by  any  distress,  action  or  suit.  The  object  of  the  Act 
being  to  relieve  land  from  arrears  of  charges  beyond 
six  years,  but  the  enactment  creating  a  bar  to  all 
actions  and  suits  for  money  charged  upon  or  payable 
out  of  land,  the  question  probably  arose,  whether,  in 
protecting  the  land,  the  Act  had  not  relieved  the  debtor 
from  his  personal  liability,  which  formed  no  part  of  its 

objects. 
(a)  Ulntuprd. 
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objects.     If  8o,  this  must  have  been  soon  discovered,  for 
by  section  S.  of  the  Act  chapter  42.  of  the  same  session 
(passed  only  three  weeks  after  the   former  Act),  it  is 
provided  that  all  actions  of  covenant  or  debt  upon  any 
specialty  shall  be  sued  and  brought  within  twenty  yean 
after  the  cause  of  such  actions  or  suits^   but  not  after- 
wards.    This  provision  does  not  profess  to  deal  with 
the  land  upon  which  any  demand  might  be  secured, 
but  with  the  personal  action  only ;  and  the  former  act 
professed  to  deal  with  the  land  only  ;  and  so  considered, 
there  could  be  no  inconsistency  between   their  provi- 
sions, the  subject  matter  of  each  being  different,  and  no 
question  could  have  arisen  but  from  the  generality  of 
the  words  *^  action  or  suit"  in  the  42nd   section  of  the 
earlier  act ;  but  whether  the  provision  in  the  later  Act 
(section  3.)  was  framed  without  reference  to  the  section 
42  of  the  earlier  act,  but  intended  to  provide  for  a  dif- 
ferent subject  matter,  namely  personal  liability   and  not 
the  land  charged,  or  whether  it  was  intended  to  limit  the 
generality  of  the  former  provisions  by  confining  them  to 
what  was  the  subject  of  that  Act,    namely   the  land, 
is  not  material :  the  provisions  of  the  two  must,  if  pos- 
sible, be  reconciled,  which  can  only  be  done  by  con- 
sidering the  first  Act  as  applicable  only  to  the  land, 
and  the  latter  as  applicable  only  to  the  person. 


If,  as  by  the  order  under  review,  the  remedy  against  the 
land  is  to  be  considered  as  extended  to  twenty  years  in  all 
cases  in  which  there  is  also  the  security  of  a  personal 
covenant,  the  two  Acts  would  be  wholly  inconsistent, 
and  the  legislature  must  be  supposed  within  three  weeks 
of  the  first  enactment  to  have  repealed  it  in  by  far  the 
greater  part  of  the  cases  to  which  it  could  npply.  In 
some  of  the  cases  which  have  arisen  under  these  Acts, 
the  Courts  have  treated  this  provision  of  the  second  Act 
as  an  exception  out  of  the  enactment  of  the  former: 

the 
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the  conjoined  enactments  would  in  that  case  be,  that 
no  more  than  six  years'  arrears  oF  rent  or  interest  in 
respect  of  any  sum  charged  upon  or  payable  out  of  any 
land  or  rent  shall  be  recovered  by  any  distress,  action, 
or  suit,  other  than  and  except  in  actions  upon  covenant 
or  debt  upon  specialty,  in  which  cases  the  limitations 
shall  be  twenty  years.  This  appears  to  me  to  be  the 
only  mode  of  reconciling  the  two  enactments,  and  to 
have  been  the  intention  of  the  legislature. 


1850. 


Hunter 

V, 
KOCKOLDS. 


If,  therefore,  I  had  not  had  any  guide  but  the  enact* 
ments,  I  should  have  put  this  construction  upon  them;  but 
I  am  not  without  assistance  upon  this  point,  for  such  has 
been  the  construction  adopted  by  the  Courts  of  Com- 
mon Pleas  and  Queen's  Bench  in  this  country,  and  by 
Sir  Edward  Sugdetif  as  Chancellor  of  Ireland^  not  indeed 
in  direct  decision  in  all  the  cases,  but  sufficiently  ex- 
pressed to  leave  no  doubt  of  the  opinions  of  the  learned 
Judges.  In  Paget  v.  Foley  (a).  Chief  Justice  Tindal  and 
Mr.  Justice  Park  treat  the  action  of  covenant  (not  the 
charge  upon  land  where  there  is  a  covenant  to  pay)  as 
virtually  an  exception  out  of  the  former  Act.  In  Sims 
v.  Thomas  {b)  the  Queen's  Bench  adopted  the  construc- 
tion in  Paget  v.  Foley  (a\  and  Lord  Dcnman  says,  ^^  this 
is  a  rent  charge,  and  as  such  falls  within  section  42.  of 
chapter  27. ;  but,  notwithstanding  that,  we  are  of  opinion 
that  it  falls  within  the  third  section  of  chapter  42.,  as 
being  an  action  of  covenant  on  a  specialty,"  —  that  is 
to  say,  as  to  land  it  is  within  the  former,  but  as  to  the 
person  under  the  latter ;  but  the  decision  under  review 
considers  that  this  cannot  be,  and  that  a  case  being  under 
the  section  3.  of  chapter  42.  takes  it  out  of  the  provisions 
of  section  42.  of  chapter  27.  There  are  also  the  de- 
cisions and  very  distinct  opinion  of  Sir  E.  Sugden  in 

Harrisson 
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Harrisson  v.  Duignan  {a)  and  Hughes  v.  Kelly*  (b)    Vice- 
Chancellor  Wigram  states  that  he  should  probably  have 
V.  considered  himself  bound  by  Sir  E.  Sugden^s  opinion, 

had  he  not,  throughout  his  judgments,  distinguished 
between  the  English  and  Irish  cases,  and  confined  him- 
self to  that  distinction.  .  Upon  examining  what  Sir  E, 
Sugden  is  reported  to  have  said  in  those  cases,  I  find, 
what  I  consider,  very  distinct  expressions  of  opinion  in 
support  of  the  decisions  which  have  been  adopted  in  this 
country,  and  before  referred  to. 

The  only  question  in  this  case  is,  as  to  the  charge 
upon  the  land.  The  result  of  my  consideration  is,  that  I 
think  the  true  and  natural  construction  of  the  Statutes 
is  inconsistent  with  the  order  under  review,  and  that 
this  construction  has  been  adopted  and  acted  upon  by 
the  Courts  of  Common  Pleas  and  Queen's  Bench,  and 
by  Sir  Edward  Sugden  in  Ireland.  Notwithstanding, 
therefore,  the  high  respect  most  deservedly  due  to 
the  opinions  of  Vice-Chancel  lor  fVigram,  and  which 
I  sincerely  entertain,  I  am  bound  to  hold  that  the 
Master's  report  is,  in  this  respect,  right,  and  that  the 
order  appealed  from  must  therefore  be  reversed.  The 
additional  payment  for  the  insurance  is,  I  think,  pro- 
perly added  to  the  annuity. 


Some  discussion  then  took  place  as  to  the  period  from 
which  the  six  years  should  be  reckoned. 

The  Lord  Chancellor  decided  that,  as  the  annui- 
tant could  not  be  considered  in  possession  until  he 
asserted  his  title,  the  six  years  must  run  from  the  time 
when  his  claim  was  made  in  the  suit. 

(a)  Ubi  supra,  {h)  Ubistqard. 
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In  the  Matter  of  R.  H.  GRAYDON,  a  Lunatic         ^^an.  15, 16. 

March  2. 
AND 

In  the  Matter  of  the  Act  8  &  4  Will.  4.  c.  74. 

^HIS  was  a  petition  in  lunacy  by  William  Marwell,  E^j^***? 

and  Eliza  Jane  his  wjfe^  and  by  the  trustee  of  oftheAct3& 
'their  marriage  settlement,  praying  that  the  Lord  Chan-  fhe^Lord^^* 
eel  I  or,   as  Protector,  would  consent  to  the  Petitioners  Chancellor  of 
executing  the  necessary  deeds  for  enlarging  into  an  has  jurisdic- 
estate  in  fee  simple  absolute  a  base  fee  created  by  Mrs.  ^^^*  ^  P"^ 
Marwell  in  certain  lands  in  Wales^  of  which  her  father,  sent  to  the 

foufid  a  lunatic  in  Ireland,  and  residing  there,  was  tenant  pnlafgement, 
.  _  .  by  the  tenant 

for  life,  and  she,  Mrs.  Maxwellj  was  tenant  in  tail.  in  tail,  of  a 

base  fee  in 
lands  in 
By  the  will  of  Jane  Bassettj  dated  the  16th  February  England^  the 

1827,  the  lands  in  question  were  limited  to  the  use  of  life^einga 
the  lunatic  for  life,  remainder  to  his  first  and  other  sons  lunatic,  so 
in  tail  and  their  issue;  remainder  to  his  daughters  as  Ireland  and 

tenants  in  common  in  tail  and  their  issue;  remainder,  resident  there. 

The  Lord 
in  default  of  issue,  to  the  brother  of  the  lunatic  and  his  Chancellor, 

issue  in  tail ;  and  in  default  of  issue,  to  the  use  of  other  i^^^^^f'  ""^ 

fused  his  con- 
parties  absol u tely.  sent  in  tl^e  ab- 
sence of  the 
remainder 
Mrs.  Maxwell  was  the  only  child  of  the  lunatic  .(a  man,  and 

where  the 

widower),  and  on  her  marriage,  the   above-mentioned  ^ff^^t  of 

lands  were,  by  settlement,  limited  to  her  use  for  life,  *"c**  consent 

would  have 
or  as  she  during  life  should  appoint ;    at  her  decease  been  to  vest 

to  her  husband  for  life,  and  at  his  decease  to  such  per-  ^fsta^esj** 

'  ^  ^  *^         the  husband 

sons  as  she  should  have  appointed;  in  default  of  ap-  of  the  tenant 

pointment,  to  the  issue  of  the  marriage,  and  in  default  gx'clusion  of^ 

of  issue,  in  trust  for  the  heirs,  executors,  and  adminis-  ber  issue,  and 

trators  of  Mrs.  Maawell  for  ever.     The  settlement  con-  brother  of  the 

tained  a  covenant  by  Mr.  and  Mrs.  Maxwell^  that  they  lunatic,  that 

--  ,     brother  being 

-X^  X  2  would,  the  remainder 

man. 
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1850.        would,  after   the  decease  of  the   lunatic,   execute  the 
J  ^^"^     necessary  deeds  for  enlarging  the  base  fee  created  by 
Gravdon.     the  settlement,  into  an   estate  in  fee  simple.      There 
were  no  children  of  the  marriage. 

By  section  83.  of  the  Act  for  the  Abolition  of  Fines 
and  Recoveries  (3  &  4  Will.  4.  c.  74.)  it  is  enacted^ 
'^  that  if  any  person,  protector  of  a  settlement,  shall  be 
lunatic,  idiot,  or  of  unsound  mind,  and  whether  he  shall 
have  been  found  such  by  inquisition  or  not,  then  the 
Lord  High  Chancellor  of  Great  Britain,  or  the  Lord 
Keeper  or  the  Lords  Commissioners  for  the  custody  of  the 
Great  Seal  of  Great  Britain  for  the  time  being,  or  other 
the  person  or  persons  for  the  time  being  entrusted  by  the 
King's  sign  manual  with  the  care  and  commitment  of 
the  custody  of  the  persons  and  estates  of  persons  found 
lunatic,  idiot,  and  of  unsound  mind,  shall  be  the  protector 
of  such  settlement  in  lieu  of  the  person  who  shall  be 
such  lunatic  or  idiot,  or  of  unsound  mind,  as  aforesaid." 

By  section  92.  it  is  enacted,  ^^  that  the  Act  shall  not 
extend  to  Ireland,  except  where  the  same  is  expressly 
mentioned." 

Mr.  AndasoJi,  in  support  of  the  petition,  after  stating 
the  facts  of  the  case,  intimated  that  it  was  a  family  ar- 
rangement,  and  referred  to  the  sections  of  the  Act  above 
set  out.  In  answer  to  an  observation  by  the  Lord  Chan- 
cellor that  there  was  no  commission  in  England,  he  con- 
tended that  this  circumstance  was  immaterial,  as,  under 
the  terms  of  the  33rd  section  of  this  Act,  the  jurisdiction 
was  not  given  to  the  person  who  had  the  care  of  the 
lunatic.  He  drew  his  Lordship's  attention  to  the  fact,  that 
the  lands  in  question  were  not  in  Ireland,  but  in  Wales. 

The  LoKD  Chancellor.     The  lunatic  being  in  /re- 
land  is  not  within  my  jurisdiction :  why  is  not  the  ap- 
plication 
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plication  made  to  the  Chancellor  of  Ireland^  who,  as 
having  the  care  of  the  lunatic,  is  the  proper  authority  ? 
The  situation  of  the  estates  makes  no  difference :  the 
authority  is  given  by  the  Act  to  the  person  who  has  the 
protection  of  the  particular  lunatic,  and  the  Lord  Chan- 
cellor of  Ireland  is  entrusted  with  the  care  of  this  lunatic. 

Mr.  Anderson.  The  case  has  been  well  considered  by 
the  lawyers  in  Ireland^  who  are  of  opinion  that  the  Lord 
Chancellor  o{  Ireland  has  no  jurisdiction.  The  Act  is  con- 
fined to  estates  inEngland^  and  was  passed  to  simplify  the 
mode  of  their  alienation.  It  would  be  a  great  inconveni- 
ence to  have  to  apply  for  such  a  purpose  as  the  present  to 
the  particular  jurisdiction  within  which  a  lunatic  might 
be  resident,  India^  for  instance,  Holland^  or  elsewhere. 

The  Lord  Chancellor.  If  I  have  no  jurisdictionj 
the  proceeding  will  be  inoperative. 

Mr.  Anderson.  The  parties  are  willing  to  take  the 
risk.  The  inquisition  is  only  used  on  the  present  occa- 
sion to  shew  that  the  tenant  for  life  is  a  lunatic,  though 
whether  by  inquisition  or  not  is  immaterial  fur  the 
purpose  of  this  application. 

Mr.  Phillips  appeared  for  the  Committee  in  Ireland 
of  the  estate  of  the  lunatic. 
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1850. 


In  re 
Gratdon. 


The  Lord  Chancellor,  after  referring  to  the  Act, 
observed,  that  certainly  the  purport  of  the  Act  was  to 
deal  with  property  in  England.  His  Lordship,  there- 
fore, granted  the  order  as  prayed. 


It  having  been  understood  at  the  hearing,  that  the 
object  of  the  petition  was  to  carry  into  effect  a  family 
arrangement,  and  that  all  parties  interested  concurred, 

X  X  3  the 


March  2. 
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1850.        the  Lord  Chancellor's  Secretary  of  lunatics,  in  drawing 

^^^^^      up  the  order,  called  for  the  appearance  of  the  party 

Geaydon.     entided  next  in   remainder  to   the   lands  in  question, 

namely,  the  brother  of  the  lunatic  who  was  resident  in 

Ireland.     This  appearance  not  having   been  obtained, 

the  order  was  not  drawn  up. 

Mr.  Anderson^  in  consequence  of  this,  applied  to  the 
Lord  Chancellor,  asking  that  the  appearance  of  the 
remainderman  might  be  dispensed  with. 

The  Lord  Chancellor,  on  the  occasion  of  this  ap- 
plication, reconsidered  the  whole  case,  and  having  his 
attention  called  to  Re  Newman  {a\  withdrew  the  consent 
previously  given,  and  also  observed  that  he  would  not 
deprive  the  remainderman  of  his  chance.  His  Lord- 
ship, however,  at  the  request  of  Mr.  Anderson^  allowed 
the  petition  to  be  put  into  the  paper  of  this  day,  for  the 
purpose  of  being  again  mentioned. 

Mr.  Anderson  referred  to  the  15th,  34th  and  48th 
sections  of  the  Act,  and  observed  that  the  only  question 
now  was,  whether  the  lunatic,  if  he  had  been  sane,  would 
have  consented  to  what  the  parties  were,  by  their  peti- 
tion, seeking  to  effect;  that  Mrs.  Maxwell  was  the  only 
child  of  the  lunatic;  that  the  settlement  was  for  valuable 
consideration ;  and  that  the  parties  in  remainder  were 
strangers. 

The  Lord  Chancellor.     The  setdement  is  to  Mrs. 

Marwell  for  life,  then  to  her  husband  for  life,  after  his 

decease   as  she  shall   appoint,  and  in   default  to  her 

children.     Now  I  am  clearly  of  opinion  that,  looking  to 

the  interests  of  the  wife  and  her  children,  were  I  to 

consent,  1  should  exercise  my  discretion   improperly. 

The  effect  of  so  doing  would  be  to  take  the  estate  away 

from 
(a)  2MyL^CT.  112. 


CASES  IN  CHANCERY.  659 

from  the  lunatic's  family,  and  give  it  to  the  daughter's  1850. 

husband.     As  Protector  and  standing  in  the  place  of  ^^^^""^ 

the  lunatic,  I  am  to  look  at  the  matter  morally  as  well  Graydon. 
as  legally,  and  I  am  quite  clear  that  so  doing  I  cannot 
make  the  order* 


STEVENS  V.  KEATING.  jan.  15.  I8. 

rilHIS  was  an  appeal  petition  by  two  of  the  Defend-  On  a  bill  filed 
■■-     ants,  and  it  prayed  that  the  order  made  by  the  tion^'the''"'^^" 
Vice-Chancellor  of  JBrig/a« J  on  the  10th  November  lS4f9f  Plaintiff  ob- 
on  the  petition  of  the  Plaintiffs,  might  be  reversed  or  junction  on  " 
varied.     The  question  raised  on  the  petition  was,  whe-  S^*'"'  ^^® 
ther,  after  the  dismissal  of  an  injunction  bill  for  want  appearing  and 

of  prosecution,  the  costs  of  the  motion  in  which  the  in-  ^PP?"ng  the 
'^  ^  ^  motion :  the 

junction   was  obtained,  and  which  was  unsuccessfully  bill  was  sub- 
opposed  by  the  Defendants,  ought  to  be  paid  by  the  J^2s«i  with  *" 

Plaintiffs.  costs.    Held, 

that  the  De- 
fendant was 

The  bill  was  filed  on  the  2Ut  Navendfer  1846,  and  entitled  to  the 

costs  of  the 
it  sought  to    restrain  the  invasion   of  a  patent.     On  motion  which 

the    18th    January  1847,  an    order   for  an   injunction  l^e*'^^""- 

'^  ,  \  ^  successnilly 

was  obtained,  the  Plaintiffs  by  their  counsel  under-  opposed, 
taking  to  bring  such  action  as  they  might  be  advised ; 
and  the  injunction  on  the  face  of  it  was  expressed  to  be 
until  further  order  of  the  Court.  By  a  subsequent 
order  made  by  the  Lord  Chancellor  on  the  23rd  Jiz- 
7tuary  1 847,  on  appeal  by  the  Defendants  to  discharge 
the  order  of  the  Vice-Chancellor,  his  Lordship  refused 
to  discharge  the  injunction,  but  directed  an  action  to 
be  brought,  in  pursuance  of  the  undertaking,  at  the 
next  sittings  after  the  then  present  term,  and  reserved 
the  question  of  the  costs  of  that  application  until  after 
the  trial,  with  liberty  for  any  of  the  parties  to  apply  as 

X  X  4  there 
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there  should  be  occasion.  The  Plaintiffs  not  having 
proceeded  to  trial  within  the  period  specified  by  the 
Lord  Chancellor's  order,  the  Defendants,  on  the  29th 
July  1847«  applied  to  the  Lord  Chancellor  to  dissolve 
the  injunction,  which  was  accordingly  dissolved  on  the 
ground  of  the  Plaintifis'  delay ;  but  the  Defendants  were 
ordered  to  keep  an  account,  (a) 


The  Plaintiffs  having  brought  their  action,  and  a 
verdict  on  all  the  material  issues  having  been  found 
for  the  Defendants  and  against  the  validity  of  the 
patent,  the  Defendants,  on  the  14th  December  1848, 
moved,  before  the  Lord  Chancellor,  that  so  much  of 
his  Lordship's  order  as  directed  them  to  keep  an  ac- 
count, might  be  discharged,  and  that  so  much  of  the 
several  motions  on  which  the  orders  of  the  18th  Jiattuary 
1847  and  the  29th  July  1847  were  obtained  as  re- 
mained  undisposed  of  might  be  then  disposed  of^  and 
that  the  costs  of  that  application  and  of  the  motions 
might  be  ordered  to  be  paid  by  the  Plaintifis*  The 
Lord  Chancellor,  upon  that  occasion,  ordered  that 
so  much  of  his  former  order  as  directed  the  Defend- 
ants to  keep  an  account,  might  be  discharged ;  but  be 
made  no  order  with  respect  to  the  costs,  which  were  to 
be  dealt  with  by  the  Court  below. 

The  Defendants,  on  the  18th  January  1849,  moved, 
before  the  Vice-Chancellor  of  England^  that  the  Plain- 
tiffs' bill  might  be  dismissed  as  against  them  for  want  of 
prosecution,  and  the  usual  order  was  made  for  the  dis- 
missal of  the  bill  with  costs  to  be  paid  by  the  Plaintiffs 
to  the  Defendants.  Under  this  order  of  dismissal,  the 
Defendants  proceeded  to  obtain  the  taxation  of  their 
costs  of  suit,  and  the  Master  allowed  to  the  Defendants 


(a)  2  PhU.  333. 
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as  costs  in  the  cause,  the  costs  of  the  several  motions  of 
the  18th  Januajy  1847  and  the  29th  July  1847. 

The  Plaintiffs;  thereupon  presented  their  petition  to 
the  Vice-Chanceilor  of  England^  praying  that  such  costs 
might  be  declared  to  have  been  improperly  allowed  by 
the  Master,  and  that  it  might  be  referred  back  to  him 
to  review  his  certificate.  On  the  10th  November  1849, 
his  Honor  decided  that  the  Master  was  wrong  in  allow- 
ing to  the  Defendants  the  costs  of  the  motion  of  the 
18th  January  1847,  on  which  the  injunction  had  been 
obtained,  but  that  he  was  right  in  allowing  those  of  the 
motion  of  the  29th  July  1847,  on  which  the  injunction 
had  been  dissolved.  The  Defendants  appealed  from 
that  part  of  his  Honor's  order  which  disallowed  their 
costs  of  the  motion  of  the  18th  January  1847. 

Mr.  Stuart  and  Mr.  Glasscy  in  support  of  the  appeal. 
Where  a  Plaintiff  fails  in  the  result  of  his  litigation,  he 
is  bound  to  pay  all  the  costs.  The  Vice-Chancellor 
founded  his  opinion  on  the  rule  laid  down  as  to  the  costs 
of  motions  (a),  ^'  that  the  party  making  a  successful  mo- 
tion is  entitled  to  his  costs,  as  costs  in  the  cause ;  but  the 
party  opposing  it  is  not  entitled  to  his  costs,  as  costs  in 
the  cause ;  "  but  Sir  J.  Leach  there  added  what  is  quite 
sufficient  to  shew,  that,  with  respect  to  costs  in  injunc- 
tion cases,  they  were  to  be  considered  as  expressly  re- 
served from  the  operation  of  the  rule  he  had  stated. 
So  far  as  regards  the  practice  of  the  Court,  no  order 
is  ever  made  with  respect  to  costs,  on  a  motion  in  which 
an  injunction  is  granted,  at  the  time  when  it  is  granted. 
In  the  case  o{  Finden  v.  Stephens  {b)^  in  which  the  Lord 
Chancellor  reversed  a  4^islon  of  the  Vice-Chancellor 

of 

(a)  IS.^S.  357.  cellor,  12th  April  1848  (not  re- 

(b)  Before  the  Lord  Chan-      ported.) 


1850. 


Stevens 

V. 

Kbatixg. 
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of  England  (a),  it  was  held  that  the  costs  of  an  inter- 
locutory proceeding  were  costs  of  the  suit. 

Mr.  RoU  and  Mr.  FoUett^  conird^  relied  upon  the 
rule  above  referred  tOj  and  contended,  that  a  Plaintiff 
might  be  put  to  unnecessary  expense  by  reason  of  a 
vexatious  opposition  on  the  part  of  a  Defendant  to 
an   interlocutory  proceedings    and  that   if  at  the  time 
when  the  Defendant  fails  iii  his  resistance  to  the  Plain- 
tiff's motion,  he  believes  that  he  has  a  right  to  the 
costs,  he  ought  to  ask  that  the  motion  should,  in  that 
respect,  stand  over ;  that  in  the  present  case,  the  motion 
before  the  Vice-Chancellor  was  disposed  of  without  re- 
serving the  costs,  while  those  of  the  motion  before  the 
Lord  Chancellor  were  expressly  reserved  until  after  the 
trial  at  law ;  that  the  former,  therefore,  not  being  re- 
served, ought  necessarily  to  follow  the  rule  laid  down, 
and  ought  not  to  be  reckoned  as  costs  in  the  cause. 
It  is  settled  that  the  costs  of  an  abandoned  motion  are 
not  costs  in  the  cause ;  Lewis  v.  Armstrong,  (a) 

[The  Lord  Chancellor  remarked  that  he  could  not 
reconcile  the  rule  referred  to  with  the  observation  at- 
tributed to  Sir  «/.  Leachy  "  that  the  Court  very  rarely 
gave  any  special  directions  with  respect  to  the  costs  of 
a  motion  for  the  purpose  of  obtaining^  continuing,  or 
dissolving  an  injunction  to  stay  proceedings  at  law, 
leaving  the  costs  of  such  motions  to  abide  the  event 
of  the  suit."] 


Without  calling  for  a  reply. 

The  Lord  Chancellor  said,  that  when  the  case  was 
before  him  in  July  1847)  he  had  no  intention  of  inter- 
fering 
(a)  10  Sim.  40.  (6)  3  MyL  4*  K.  69. 
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fering  with  the  general  practice  in  reference  to  the 
costs;  that  the  Vice-Chancellor,  when  the  case  was 
originally  before  him,  was  of  opinion  that  there  were 
grounds  for  granting  the  injunction  pending  an  enquiry 
as  to  the  Plaintiffs'  right ;  that  when  the  case  was  sub- 
sequently brought  before  him  (the  Lord  Chancellor), 
the  injunction  was  dissolved,  not  because  it  had  been 
erroneously  granted,  but  because  of  the  subsequent 
conduct  of  the  Plaintifis. 


1850. 


Stevens 

V. 

Kbatino. 


His  Lordship  then  added —  I  consider  that  the  injunc- 
tion was  granted  on  an  assumption  of  right  which  has 
been  ultimately  disproved.  In  the  course  of  this  case  I 
made  an  order  disposing  only  of  that  part  of  it  which  re- 
lated to  the  keeping  of  the  account,  not  thinking  it  ex- 
pedient to  make  any  order  with  respect  to  the  costs  of 
the  former  motions,  as  asked  by  the  Defendants.  The 
bill  has  since  been  dismissed  with  costs ;  and  the  question 
I  am  now  called  upon  to  detide  is,  whether,  in  a  cause 
where  an  injunction  has  been  obtained,  which  turns  out  to 
have  been  improperly  granted,  and  the  Plaintiff  has  thus 
got  a  right  which  he  cannot  maintain,  the  Defendant  is 
entitled  to  the  costs  of  the  motion  in  which  he  unsuccess- 
fully resisted  the  granting  of  the  injunction.  If  the  rule 
be  such  as  has  been  stated,  it  is  most  unjust  and  ought  to 
be  corrected.  A  Plaintiff  comes  to  this  court,  and  en- 
deavours to  establish  a  right  to  which,  primdjacie,  he 
is  entitled,  but  ultimately  it  turns  out  that  he  has  no 
such  right;  the  result  therefore  is  that  he  has  taken 
that  which  he  ought  never  to  have  had,  and  the  De- 
fendant in  the  meantime  has  been  deprived  of  his  right, 
and  exposed  to  an  expensive  litigation.  The  injunction 
is  the  only  object  of  the  cause,  and  getting  the  costs  of 
the  cause  without  the  costs  of  the  motion  for  the  in- 
junction, would  be  practically  getting  nothing.  I  must 
direct  an  enquiry  as  to  whether  the  rule  referred  to  is 
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in  accordance  with  the  practice  of  the    Court  at  the 
present  day. 


On  this  day  the  Lord  Chancellor  stated  that  he  had 
received  a  certificate  from  all  the  Taxing  Masters  to 
the  effect  that,  in  a  case  where  an  injunction  was  ob- 
tained and  an  undertaking  to  bring  an  action  given  by 
the  Plaintiff,  if  the  action  was  brought  and  failed  and  the 
bill  was  afterwards  dismissed  with  costs,  the  Defendant's 
costs  of  opposing  the  motion  for  the  injunction  would 
be  costs  in  the  cause. 


The  Lord  Chancellor  added  that  he  entertained  no 
doubt  that  the  practice  so  certified  was  correct,  and 
made  an  order  in  favour  of  the  Defendants  accordingly. 


Jan.  12.  14. 
18.  22. 


CRADOCK  r.  PIPER. 


^■iHIS  was  an  appeal  from  a  decision  pronounced  by 
■*-    the  Vice-Chancellor  of  England  in  reference  to  the 


The  rule,  that 

a  solicitor 

being  also  a  •••^   ..*.**- ^..*...ww..w.  w.  .^.*g. 

trustee  and  a    taxation  of  the  costs  in  this  suit.     The  following:  were 
party  to  a  .... 

the   circumstances    givmg    rise   to   the   question   now 

brought  before  the  Lord  Chancellor. 


cause  IS  not 
entitled  to 
charge  costs 
except  costs 
out  of  pocket, 
does  not  ex- 
tend beyond 
the  case  of  his 
acting  as  so- 
licitor for 

"Applicadon  therein  mentioned,  and  subject  thereto  for  the  benefit 

of  the  rule  of 

to  the  case  of 

a  solicitor  acting  for  a  body  of  trustees,  of  whom  he  himself  was  one. 

Under  an  order  to  tax  costs  generally  or  to  tax  costs  as  between  solicitor  and 
client,  the  Taxing  Masters  are  at  lil)erty  to  take  notice  of  the  fact  that  the  solicitor 
is  also  a  trustee,  and  to  apply  the  rule  accordingly. 


Robert  Pipn\  by  his  will,  dated  the  23rd  December 
1829,  devised  certain  real  estates  to  Thomas  Mitchelsotij 
Thomas  Mitchelson  Keiidall^  and  John  Watson^  upon 
trust,  to  sell  or  mortgage  the  same  for  certain  purposes 
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of  his  son,  Nicholas  Pipet\  and  other  parties.  He  ap- 
pointed the  said  T.  Mitchelson,  T.  M.  Kendall,  and 
John  Watson,  executors  in  trust  of  his  will ;  and  by  a 
codicil  dated  the  29th  January  19S0  appointed  William 
Chimdon  to  be  a  trustee  along  with  them.  John  Watson, 
who  had  married  a  niece  of  the  testator,  was  a  solicitor, 
and  acted  for  ^the  testator  during  his  life.  Upon  the 
death  of  the  testator  on  the  23rd  September  1830,  his 
will  was  proved  by  all  the  executors,  J.  Watson  taking 
upon  himself  the  general  management  of  the  testator's 
affairs.  In  the  year  1830  T.  Mitchelson,  T.  M.  Kendall, 
John  Watson,  and  William  Grundon  filed  their  bill 
against  Nicholas  Piper  and  the  other  children  of  the 
testator,  pmying  the  establishment  of  his  will  and  the 
administration  of  the  property.  This  suit,  the  in- 
stitution of  which  was  directed  by  J.  Watson,  so  acting 
as  before  stated,  was  managed  and  conducted  by  him  : 
he  also  acted  for  most  of  the  other  parties  the  cestuis 
que  trust.  On  the  15th  Juli/  1831,  a  decree  was  made, 
directing,  among  other  things,  the  sale  of  the  real  es- 
tates of  the  testator,  devised  to  his  trustees  for  that 
purpose ;  and  the  estates  were  accordingly  sold  in  pur- 
suance of  the  decree.  By  an  order  in  the  same  suit, 
dated  the  27th  May  1836,  the  personal  estate  of  the 
testator  specifically  bequeathed  was  directed  to  be  sold 
for  the  payment  of  debts.  The  suit  of  Cradock  v. 
Piper  was  instituted  by  John  Cradock  and  his  wife,  one 
of  the  daughters  of  the  testator,  and  other  parties,  in 
reference  to  certain  portions  of  the  testator's  property, 
specifically  devised,  but  save  as  to  such  property  the 
suit  did  not  relate  to  any  part  of  the  real  or  personal 
estate  of  the  testator.  In  1836,  the  suit  of  Parkinson 
V.  Piper  was  instituted  by  certain  simple  contract  cre- 
ditors of  the  testator,  against  the  trustees  and  other 
parties  cestuis  que  trust,  for  the  purpose  of  marshalling 
the  assets  of  the  testator,  the  personal  estate  having 

turned 
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Cradock 

V. 

Piper. 


turned  out  insufficient  for  the  payment  of  his  debts.    In 
this  suit  J.  Watson  acted  as  the  solicitor  of  the  trustees, 
and  also  of  several  of  the  cestms  que  trust.     By  a  decree 
made  in  this  suit,  dated  the  22nd  Febmaty  18S7,  it  was, 
among  other  things,  ordered,  that  the  Master  should 
inquire  whether  it  would  be  beneficial   that  the  proo6 
and  accounts  taken  in  Mitchelson  v.  Piper  should  be 
adopted  in  it.     The  Master,  by  his  report,  dated  the 
2nd  May  18S8,  found  that  it  would  be  beneficial.     By 
a  further  order  made  in  Parkinson  \.  Piper ^  and  another 
suit  reviving  the  same,  dated  the  SOth   April  1839,  a 
reference  was  directed  to  the  Master  to  tax  all  parties 
to  these  suits,  their  costs  of  the  same,  the  costs  of  the 
Defendants  to  be  taxed  as  between  solicitor  and  client 
The  Master,  in  pursuance  of  this  order,  duly  taxed  the 
costs,  and  by  his  report,  dated  the  14th  January  1846, 
which  was  confirmed,  stated  such  taxation,  and  the  re- 
sults thereof.     No  objection  was  raised  on  this  taxation 
to  the  bills  of  costs  of  J.  Watson  on  the  ground  of  his 
being   trustee.      In  consequence  of  the  death  of  Ni- 
cholas Piper y  a  second  suit  was  instituted  for  reviving 
the  proceedings  in  Parkinson  v.  Piper^  and   by  a  de- 
cree made  in  this  suit,  dated  the  28th  January  1842, 
the  costs  of  all  parties  were  ordered  to  be  taxed,  the 
costs  of  the  Defendants  to  be  taxed  as  between  soli- 
citor  and    client,    the   consideration    of   the    payment 
thereof  being   reserved.      By  an  order  made    on  the 
hearing  of  all  the  causes  on  further  directions,  bear- 
ing date  the  4th  June  1847,  it  was  ordered  that  the 
Master  should  tax  the   costs  directed  to   be  taxed  by 
the  decree  of  the  28th  Januaiy   1842,    and    also   the 
subsequent  costs  of  all  parties  to  the   suits,  the  costs 
of  the  Defendants  to  Parkinson  v.  Piper^  and  the  suits 
reviving  it,  to  be  taxed  as  between  solicitor  and  client 
In   proceeding  on  this   order,  bills   of  costs  were  left 
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in  the  office  of  the  Taxing  Master  on  behalf  of  the  1850. 
several  Defendants  represented  by  J.  fVatsofh  &nd 
whose  costs  were  ordered  to  be  taxed  as  between  soli- 
citor and  client.  The  Master  taxed  the  bills  of  costs 
of  the  cestuis  que  trust  in  the  usual  way;  but  on  the 
taxation  of  the  bills  of  costs  of  the  trustees,  allowed 
only  the  items  therein  charged,  so  far  as  the  same  re- 
spected any  sums  of  money  actually  disbursed  by  John 
JVatsoUy  and  disallowed  all  charges  made  in  respect  of 
matters  of  business  personally  transacted  and  performed 
by  him  in  the  causes,  stating  as  the  general  ground  for 
so  doing,  ihsii' John  Watson^  being  a  solicitor  and  also 
the  trustee  of  Robert  Piper  the  testator,  was  not  entitled 
to  such  charges. 

(7.  Watson  presented  a  petition,  complaining  of  this 
decision  of  the  Master,  and  praying  that  the  taxation 
might  be  reviewed,  and  the  several  charges  allowed,  sub- 
ject to  such  moderation,  if  any,  as  should  be  right  A 
petition  was  also  presented,  by  certain  of  the  cestuis  que 
trusty  complaining  that,  in  taxing  their  several  bills  of 
costs,  the  Master  had,  besides  allowing  charges  for  all 
sums  actually  disbursed  by  J,  Watson^  allowed,  also, 
numerous  charges  in  respect  of  matters  of  business  per^ 
sonally  transacted  by  him,  and  prayed  that  the  same 
might  be  disallowed. 

These  petitions  came  on  before  the  Vice- Chancellor 
of  England  on  the  9th  June  1849,  when  his  Honor 
dismissed  the  last-mentioned  petition  with  costs ;  and, 
on  the  petition  of  «/.  Watson^  referred  it  back  to  the 
Master  to  review  his  report  in  the  terms  of  the  prayer. 
From  the  orders  made  on  both  petitions,  the  cestuis  que 
trust  appealed  to  the  Lord  Chancellor. 

Mr. 
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Mr.  i7.  Parker  and  Mr.  Wright^  for  the  parties  ap- 
pealing. The  bills  of  costs  in  this  case  were  taken  in 
under  the  order  made  in  all  the  causes  on  further  direc- 
tions,  on  the  4th  June  1847»  the  direction  being  to  tax 
the  Defendants'  costs  as  between  solicitor  and  clienL 
The  Master,  on  finding  that  J.  Watson  was  a  trustee, 
disallowed  all  charges  for  business  done  by  him  per- 
sonally. 

[Tlie  Lord  Chancellor.  The  decree  being  to  tax 
simply  without  special  directions,  the  question  is, 
whether  the  Master  has  acted  properly  in  taking  on 
himself  to  disallow  the  charges  of  the  trustee  acting  as 
solicitor.] 


The  case  of  York  v.  Brown  (a)  shews  that  it  is  not 
the  practice  of  the  Court,  in  cases  of  this  kind,  to 
insert  special  directions  in  the  decree,  and  that  it  is 
the  duty  of  the  Taxing  Officer  to  deal  with  the  matter 
in  conformity  with  the  general  principle  that  a  solicitor 
who  acts  as  trustee  is  not  entitled  to  make  a  gain  of  his 
office ;  Robinson  v.  Pett  {b) ;  Moore  v.  Fraocd  (c) ;  Nem  v. 
Jones  {d)f  referred  to  in  BythewoocPs  Conveyancing  by 
Jarman^  vol.  ix.  p.  398.  (ed.  by  Sweety  vol.ix.  p.  781.); 

Bainbrigge 


(fl)  1  Co//.  260. 

\b)  3  P.  W.  249. 

(i)  3  MyL  4-  Cr.  45. 

(</)  The  following  report  of 
this  case  has  been  copied  (by 
permission)  from  The  Legal  Ob' 
server,  vol.  vi.  p.  4 10.,  and  the  re- 
porters are  informed  that  its  ac- 
curacy may  be  fully  relied  upon. 

New  v.  Jones.  —  Court  of 
Equity  Exchequer,  Gray's  Inn 
Hall,  August  8.  1833.  Before 
Lyndhurst  C.  B. 


The  question  raised,  and  now  q^ 
decided  in  this  case,  was,  whe-  lolidt 
ther  a  trustee  or  executor,  who  •ccepi 


under 
or  Ml 


is  a  solicitor,  is  entitled  to 
charge  for  business  done  in  the  j^^ 
trust  as  a  solicitor.  A  minor  todu 
question  was,  whether,  if  not  work 
entitled  to  make  such  charges,  ^"^ 
he  was  entitled  to  the  value  of  ^c^ 
stamps  and  parchments  of  a  execo 
deed,  prepared  with  the  ap-  trust 
probation  of  his  co-trustees,  but 
never  executed. 

In 
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Baitibrigge  v.  Blair  (a),  (in  which  the  Master  of  the 
Rolls  comments  on  the  case  of  Carmichael  v.  WiU 
son  (&)»  cited  in  support  of  an  opposite  rule) ;  Todd  v. 
Wilson  {c)j  Fraser  v.  Palmer  (d);  Ex  parte  Rennie{e). 

It 


1850. 


In  the  first  argument  on  these 
points,  the  case  of  TStmer  v. 
HiU,  lately  decided  by  his  Lord- 
ship, but  not  yet  reported,  was 
cited  against  the  solicitor's  right 
to  charge;  and  the  cases  of 
Baker  v.  Grosvenor  (cited  from 
MS.  notes  of  Mr.  Lotfoi),  and 
Carmicfiael  v.  WUlson*  (4  BH, 
145.)  decided  in  the  House  of 
Lords,  were  cited  on  the  other 
side. 

The  questions  having  again 
come  on  for  further  argument 
on  a  succeeding  day  : 

The  Lord  Chief  Baron  ob- 
served, that  it  was  the  duty  of 
a  trustee  to  watch  over  the  so- 
licitor in  all  proceedings  con- 
nected with  the  trusty  and  to 
take  care  that  he  did  only  that 
which  was  proper,  and  that  his 
charges  were  not  unreasonable  ; 
he  was  also  bound  to  tax  the 
costs  of  the  solicitor  if  neces- 
sary. The  trustee  being  ap- 
pointed for  this  duty,  the  ques- 
tion was,  whether  a  Court  of 
Equity  would  allow  a  trustee, 
acting  as  an  attorney  to  the 
trust  estate,  his  charges  for  work 
and  labour  in  that  capacity  ? 

I^Ir.  Lovat    said,  there  had 


lately  been  two  cases  of  this  na- 
ture decided  in  the  Court  of 
Chancery ;  the  first  of  which 
came  on  before  Sir  FF.  GnaU, 
and  was  this:  a  gentleman  of 
the  name  of  Grosvenor,  who  was 
a  partner  in  the  house  of  Wade^ 
ton,  Barlow  and  Grotvenor,  soli- 
citors, was  appointed  a  trustee 
under  a  deed,  which  was  a  trust 
to  sell  a  certain  estate,  to  pay  an 
auctioneer  a  sum  of  money  ow- 
ing to  him  by  the  gentleman  ex- 
ecuting the  deed,  and  the  ex- 
penses of  the  conveyance.  The 
house  of  which  Mr.  Grotvenor 
was  a  partner  transacted  the 
business  as  solicitors  for  the 
trust.  The  case  came  on  before 
Sir  W.  Grant,  and  it  was  then 
contended,  that  on  the  princi- 
ples of  public  policy,  they  could 
not  charge  for  business  so  trans- 
acted, inasmuch  as  Mr.  Grotve' 
nor  was  a  partner  in  the  house ; 
for  that  if  a  trustee  so  circum- 
stanced was  permitted  to  act, 
there  would  be  no  security  for 
the  trust.  Sir  W,  Grant  said, 
that  he  knew  of  no  authority  in 
which  it  was  ever  held,  that  if  a 
trustee,  being  a  solicitor,  trans- 
acted such  matters  of  business, 
in  respect  of  which  it  was  ne- 
cessary 


(a)  8  Beav.  588. 

(b)  2  Moll.  537. 

(c)  9  Beav.  ^6. 

Vou  I. 


(rf)  4  r.  4-  C.  516. 

(e)  6  Beirt  App.  CaA22. 
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IS 50.  h   is    the    practice    of  the   TaxiDg     Masters    to   act 

^^^^^  upon   the  rule  laid  down  in   these    cases,    and  socii 

r  has  been  the  coorse  adopted  in  the  present  m^fawr. 

^'"-  With 


to  copioT   a  wticxBor.  solicitor;  vkieii  upoa  the 

b«  m^t  DOC  be  ailovei  »di  dptei  of  pubtic  poficr,  he  cosLi 
cadT^iES^  unie&s    h  was    shewn 

taas  :&£ V  were  'apno^etij  bhcc.  dfee  «ktT  a£  the 

la  cocseiiceoc^  of    thas:^   Mr.  over  tae  so&daor-     The  V 

(j'-v4nnvr    «x»     aliowii     its  ChaBceDor    laidC    he 

cfLirxes  SI  nMDKS  oc  dhf  faca-  awm  a£  aaj  thiK  which  pre^ 
Desi»  cnsshrteii  oj  t^  hooae  c< 
wtiidi  ae  wtu  a  Torsatr.    TSene 
«:u  i2v-:^<r  cant  oc  ^hj§  aaure 

ssie    caoK    K&.VV    lae    Vice*  xs 

Cbicoeixraxxic  sea  «3irs  since:  ao  be 

X  wss  taac  cc  DBBtfi  t.  (Aniaun  vers  surs.  as  woui  be  prapK 

a  «x«  w^.i-ix  fnKteii  zsnt  esaoet 

^  yt  n:x%L  :  ie  wv  aisc  a  xi^  Xr.  i)a*.-:rx'vrs4  said  ii  was  oc 

r^ctie    ssmers  >:c    2i::?aaeK   it  imsaui  b« 

w-iik-T  z  «-tf  zeoBfesac^  ic  ec-  joasal  BBorcBHin   angac  ^ 

Tier  A  «cuir.:-'r     3e  nskie    an 

'Win    •  sa  ■•  JT ..^       [2  v:u  ^j»-  jiZi:i 

Ti«r»:i-i   :     !sr    T    S^Lpttn,  ir  icms  35  xnir. 

nkiD^  Ui;   ift:-.vmic!w     rjx   mc  I^  \ttrr  C&bef  Babo«.      A 

iiic«"Ti^  ae  junirf  murjfi^i.  v  zun  ^                       ■-     -             - 

^uK'jc^  «£*  VI, cj.  ric'-  jjiiK  mxj  r"i2ic     ie  -wiyr^  x  aK  oz  auc 

*  -r^  :,i-  r:-;  .-It:  rsio.  if"  -suia  Cjiiri  mu. 

v:c>  vr  -=21:    ?*:*&-  Afc-  ntf^  ^^>  Araaws   n: 

i:l    111  I.  T-ulo:    II    '^■^iCfjr   JT    lUiS-  jCillZXUr. 

!«>«-   T-itirJ    «3t>  r'vxtiiLiSA    vr  3vur  £«  sui±u  at 
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With  regard  to  the  first  Order  under  which  the  costs 
were  taxed,  namely,  that  of  the  SOth  April  18S9,  we 
submit  that  the  Court  acted  on  the  same  principle  that 

it 


1850. 


His  Lordship  having  taken 
time  to  look  into  cases,  deli- 
vered the  following  judgment  on 
a  subsequent  day. 

The  sole  question  to  be  de- 
cided is,  whether  or  not  a  soli- 
citor, who  was  an  executor  or 
trustee,  is  entitled  to  be  paid  his 
bill  of  costs  for  business  done 
by  him  as  an  attorney,  in  the 
execution  of  his  trust.  There  is 
no  point  more  clearly  establish- 
ed as  a  general  rule,  by  the  case 
of  Robinson  v.  Pett,  and  other 
decisions,  than  than  an  executor 
or  trustee  is  not  entitled  to  be 
paid  for  his  trouble.  If  the  ac- 
counts of  the  deceased  were 
complicated,  and  the  executor 
took  upon  himsdf  to  settle  and 
arrange  those  accounts,  although 
it  might  take  up  much  of  his 
time  and  attention,  the  principle 
of  equity  was,  that  he  was  not 
entitled  to  compensation  for  hb 
time  and  trouble  ;  if  he  chose  to 
employ  an  accountant  to  settle 
these  accounts,  for  the  expenses 
so  occ&sioned,  he  was  entitled  to 
be  remunerated  out  of  the  estate. 
The  principle  is  this  :  it  is  the 
duty  of  an  executor  and  a  trus- 
tee to  be  the  guardian  of  an 
estate,  and  to  watch  over  the 
interests  of  the  estate  committed 
to  his  charge ;  if  he  be  allowed 
to  perform  the  duties  of  the 
estate,  and  to  claim  compensa- 
tion for  his  services,  his  interest 
would  then  be  opposed  to  his 

Yy 


duty ;  and  as  a  matter  of  pru- 
dence, the  Court  did  not  allow 
the  executor  or  trustee  to  place 
himself  in  that  situation.  If  he 
chose  to  perform  those  duties  or 
services  on  that  estate,  he  was 
not  entitled  to  receive  compen* 
sation.  The  case  applies  as 
strongly  to  an  attorney,  as  to 
that  of  any  other  person  ;  for  if 
an  attorney,  who  is  an  execu- 
tor, performs  business  that  was 
necessary  to  be  transacted, — if 
this  attorney,  being  an  executor, 
performs  those  duties  himself, 
he,  in  my  opinion,  is  not  entitled 
to  be  paid  for  the  performance 
of  those  duties  :  it  would  be 
placing  his  interests  at  variance 
with  the  duties  he  had  to  dis- 
charge. It  was  said  that  the  bill 
might  be  taxed,  and  that  this 
would  be  a  sufficient  check :  I 
am  of  opinion  that  it  would  not ; 
the  estate  had  a  right,  not  only 
to  the  protection  of  the  Taxing 
Officer,  but  also  to  the  vigilance 
and  guardianship  of  the  execu- 
tor, in  addition  to  the  check  of 
the  Taxmg  Officer.  There  might 
be  cases  (I  do  not  speak  with 
reference  to  the  present  case) 
where  a  trustee,  placed  in  the 
situation  of  a  solicitor,  might,  if 
he  were  allowed  to  perform  the 
duties  of  a  solicitor,  and  to  be 
paid  for  them,  be  so  placed  that 
he  might  find  it  very  often  pro- 
per to  institute  and  carry  on 
legal  proceedings,  which  he 
2  would 
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it  did  when  making  the  Order  of  the  4th  June  1847f 
and  that  the  wrong  carrying  out  of  that  former  Order 
cannot  possibly  affect  the  mode  of  proceeding  to  be 
adopted  under  the  latter.  The  Vice-Chancellor  of 
England  appeared  to  be  of  opinion  that  the  circum- 
stances of  the  present  case  did  not  bring  it  within  the 
general  rule :  we,  however,  submit  that  the  view  thus 
taken  by  bis  Honor  is  not  accurate,  and  that  the 
Taxing  Master  was  right  in  assuming  the  duty  of  dis- 
allowing the  charges  in  question. 


\The  Lord  Chancellor.  I  should  like  to  know 
as  a  matter  of  fact  whether,  under  the  ordinary  direc- 
tion to  tax,  the  Masters  consider  they  have  a  dis- 
cretion to  disallow  the  costs  of  trustees ;  I  mean,  of 
course,  subsequently  to  the  decision  in  the  case  of 
York  V.  Z?/(w;j.] 

Mr.  Bethell  and  Mr.  E.  V.  SidebUtom^  contra.  We 
submit  in  the  first  place  that,  in  the  absence  of  any 
special  directions  in  the  decree,  the  Master  had  do 
authority  to  disallow  the  charges  in  question,  and  that 
there  would  be  great  danger  in  allowing  such  an 
authority  to  a  subordinate  officer  of  the  CourL  We 
contend,  that  the  general  principle  referred  to  on  the 

other 


would  not  do,  were  he  to  derive 
no  emolument  from  them,  and 
were  to  employ  another  person. 
In  point  of  prudence  and  pro- 
priety, and  as  a  guard  over  the 
estate,  I  am  of  opinion  that  it 
would  not  be  proper  that  a  soli- 
citor who  was  a  trustee  should 
be  distinguished  from  an  ordi- 
nary trustee.  If  a  trustee,  who 
is  a  solicitor,  acted  as  a  soli- 


citor, he  is  not  entitled  to  charge 
for  his  labour:  he  is  entitled 
only  to  be  paid  his  costs  out 
of  pocket.  This  rule  applies  to 
the  present  case. 

As  to  the  second  question, 
his  Lordship  recommended  an 
application  to  the  Stomp  Office, 
for  the  value  of  the  spoiled 
stamps. 
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other  side  is  not  applicable  to  the  present  case:  there 
is  a  material  distinction  between  a  solicitor  who  is  a 
sole  trustee  employing  himself  in  matters  connected 
with  the  trust,  and  where  a  number  of  cestuis  qtte  trusty 
or  a  body  of  trustees,  employ  as  their  solicitor  one  of 
the  trustees,  llie  cases  of  New  v.  Jones  {a)  and  Todd  v. 
Wilson  (J))  do  not  militate  against  the  view  we  are  now 
taking,  which  is  supported  by  Fraser  v.  Palma\  (c)  We 
submit  that  the  Order  under  which  the  costs  in  question 
have  been  taxed  proceeds  upon  the  footing  of  the  former 
Order  of  the  SOth  April  18S9,  under  which  the  De- 
fendants' costs  had  been  taxed  and  paid  without  any 
objection,  in  the  ordinary  way;  and  that  under  these 
circumstances,  the  general  rule  if  otherwise  applicable 
ought  not  to  be  extended  to  the  present  case.  They 
referred  also  to  the  case  of  Rattray  v.  George,  (d) 


1850. 


Mr.  J.  Parker^  in  reply.  We  are  informed  that  the 
course  adopted  by  the  Taxing  Master  in  the  present 
case  is  according  to  the  practice  uniformly  acted  on ; 
Prebble  v.  Boghurst  (e) ;  and  the  Master  has,  in  fact, 
no  discretion,  but  must  act  according  to  the  general 
rule  in  reference  to  the  costs  of  trustees.  If  this  rule 
was  not  held  to  apply  where  a  solicitor  is  a  trustee 
together  with  others,  it  would  very  soon  be  evaded. 


[The  Lord  Chancellor.  The  same  objection  would 
apply  to  allowing  a  solicitor  to  act  for  two  parties  in  a 
suit.  A  trustee,  as  trustee,  is  not  to  make  his  office  a 
source  of  remuneration ;  but  the  question  is,  whether 
acting  for  other  parties  is  an  acting  arising  out  of  his 
office.  If  A.  is  a  trustee  of  a  fund,  and  employs  him- 
self, this  is  clearly  within  the  rule;  but  it  is  not  the 

same 

(a)  Ufn  supra.  (d)  16  Vet.  232. 

(b)  Ubi  supra.  (e)  2  Sim.  24(>. 
(t)  Ubi  supra. 

Yy  S 
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1850.  same  thing  if  there  are  other  parties,  and  they  come 
and  employ  him,  though  this  employment  may  arise 
incidentally  out  of  his  being  a  trustee*] 


Jamiary  18.  T^e  LoRD   CHANCELLOR. 

The  first  question  raised  in  this  case   is,   whether, 
under  an  order  to  tax  costs  as  between  solicitor  and 
client,  or  generally  (and  that  can  make  no  difference)! 
where  the  solicitor  is  also  a  trustee,  it  is  competent  to 
the  Taxing  Master  to  discriminate  between  the  costs  of 
the  trustee  acting  as  solicitor,  and  the  ordinary  costs 
which  would  be  payable  if  that  circumstance  did  not 
exist.     It  is  stated  that  the  Taxing  Master  has,  in  the 
present  instance,  disallowed  to  the  solicitor  all  costs 
except  the  costs  out  of  pocket,  upon  the  ground  that 
he  was  a  trustee.     Now  it  appears  that  he  acted  as  soli- 
citor in  several  suits ;  in  one  as  solicitor  for  the  Plain- 
tiffs the  trustees,   of  whom  he   himself  was   one;   in 
others  for  ceshds  que  trust  who  were  Defendants,  and 
also  for  himself  and  his  co-trustees  who  were  likewise 
Defendants.     The  Taxing  Master  has  disallowed  the 
costs  claimed  in  all  these  different  relations. 

The  first  question  then  is,  whether,  in  the  exercise  of 
his  duty  under  the  order  to  tax,  independently  of  any 
other  question,  it  is  competent  for  the  Taxing  Master 
to  exercise  the  jurisdiction  he  has  thus  assumed.  It 
certainly  struck  me  at  first  that  this  was  a  large  discre- 
tion for  the  Taxing  Master  to  exercise  under  an  order 
to  tax  costs,  as  in  substance  and  effect  it  was  not  taxing 
the  costs  at  all,  for  disallowing  all  costs  except  the  costs 
out  of  pocket  is  in  substance  disallowing  all  costs,  the 
actual  out  payments  not  being,  properly  speaking,  costs 
which  constitute  those  professional  charges  which  a 
solicitor  claims  against  his  client.     I  find,  however,  that 

• 
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it  has  been  so  understood  by  the  present  Taxing  Masters, 
and  a  case  was  referred  to,  decided  by  His  Honor  Vice- 
Chancellor  Knight  Bruce^  in  which  he  held  that  under 
a  genera]  order  to  tax  it  was  competent  to  the  Master 
to  exercise  such  a  discretion. 


1850. 


Cradock 

V, 

Piper. 


Being  desirous  then  of  ascertaining  the  practice,  not 
only  as  existing  subsequently  to  this  decision  but  how 
it  was  understood  previously,  it  became  necessary 
for  me  to  resort,  not  to  the  present  Taxing  Masters 
whose  experience  was  very  nearly  coeval  with  the  deci- 
sion, but  to  the  Masters  in  ordinary  upon  whom 
the  duty  of  taxation  devolved  prior  to  that  time.  I 
therefore  referred  to  those  Masters,  to  nearly  all  I  be- 
lieve who  were  Masters  anterior  to  the  time  when  the 
case  referred  to  came  before  His  Honor  Vice-Chan- 
cellor  Knight  Bruce^  and  I  have  had  a  certificate  in 
the  following  terms  from  the  Senior  Master,  Master 
DowdesweUf  whose  experience  and  attention  to  the  bu- 
siness of  the  Court  is  always  mentioned  as  entitling  him 
to  the  highest  consideration.  *^  Under  the  common 
order  of  taxation  of  costs  as  between  solicitor  and  client, 
it  was  my  practice,  and  I  believe  it  was  the  practice  of 
the  other  Masters,  to  disallow  all  casts  to  a  solicitor 
who  was  also  a  trustee,  except  costs  out  of  pocket,  in 
all  cases  in  which  an  objection  was  taken  that  no  other 
costs  ought  to  be  allowed,  and  that,  without  any  special 
order  as  to  the  allowance  or  disallowance  of  any  such 
costs."  I  also  have  the  same  opinion  communicated 
to  me  by  Master  Farrer  and  Master  Bf-ougham.  The 
opinions  of  these  three  Masters,  who  had  experience  of 
the  mode  of  taxing  costs  before  that  duty  was  trans- 
ferred from  the  Masters  in  ordinary  to  the  present  Taxing 
Masters,  coupled  with  the  acknowledged  practice  of  the 
Taxing  Masters,  which  I  have  also  ascertained,  leave 
no  doubt  on  my  mind  that  my  first  impression  was  not 

Y  y  4  correct. 
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turned  out  insufficient  for  the  payment  of  his  debts.  In 
this  suit  (7.  Watson  acted  as  the  solicitor  of  the  trustees, 
and  also  of  several  of  the  cestuis  que  trust.  By  a  decree 
made  in  this  suit,  dated  the  22nd  February  1837,  it  was, 
among  other  things,  ordered,  that  the  Master  should 
inquire  whether  it  would  be  beneficial  that  the  proofs 
and  accounts  taken  in  Mitchehon  v.  Piper  should  be 
adopted  in  it.  The  Master,  by  his  report,  dated  the 
2nd  May  1838,  found  that  it  would  be  beneficial.  By 
a  further  order  made  in  Parkinson  v.  Piper,  and  another 
suit  reviving  the  same,  dated  the  SOth  April  1839,  a 
reference  was  directed  to  the  Master  to  tax  all  parties 
to  these  suits,  their  costs  of  the  same,  the  costs  of  the 
Defendants  to  be  taxed  as  between  solicitor  and  client 
The  Master,  in  pursuance  of  this  order,  duly  taxed  the 
costs,  and  by  his  report,  dated  the  14th  January  1846, 
which  was  confirmed,  stated  such  taxation,  and  the  re- 
sults thereof.  No  objection  was  raised  ou  this  taxation 
to  the  bills  of  costs  of  t7.  Watson  on  the  ground  of  his 
being  trustee.  In  consequence  of  the  death  of  A7- 
cholas  Piper y  a  second  suit  was  instituted  for  reviving 
the  proceedings  in  Parkinson  v.  Piper,  and  by  a  de- 
cree made  in  this  suit,  dated  the  28th  January  1842, 
the  costs  of  all  parties  were  ordered  to  be  taxed,  the 
costs  of  the  Defendants  to  be  taxed  as  between  soli- 
citor and  client,  the  consideration  of  the  payment 
thereof  being  reserved.  By  an  order  made  on  the 
hearing  of  all  the  causes  on  further  directions,  bear- 
ing date  the  4th  June  1847,  it  was  ordered  that  the 
Master  should  tax  the  costs  directed  to  be  taxed  by 
the  decree  of  the  28th  January  1842,  and  also  the 
subsequent  costs  of  all  parties  to  the  suits,  the  costs 
of  the  Defendants  to  Parkinson  v.  Piper,  and  the  suits 
reviving  it,  to  be  taxed  as  between  solicitor  and  client. 
In   proceeding  on  this  order,  bills   of  costs  were  left 
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in  the  office  of  the  Taxing  Master  on  behalf  of  the  1850. 
several  Defendants  represented  by  J.  Watson^  and 
whose  costs  were  ordered  to  be  taxed  as  between  soli- 
citor and  client.  The  Master  taxed  the  bills  of  costs 
of  the  cestuis  que  trust  in  the  usual  way;  but  on  the 
taxation  of  the  bills  of  costs  of  the  trustees,  allowed 
only  the  items  therein  charged,  so  far  as  the  same  re- 
spected any  sums  of  money  actually  disbursed  by  John 
Watsoriy  and  disallowed  all  charges  made  in  respect  of 
matters  of  business  personally  transacted  and  performed 
by  him  in  the  causes,  stating  as  the  general  ground  for 
so  doing,  that'«/oAn  Watsorij  being  a  solicitor  and  also 
the  trustee  of  Robert  Piper  the  testator,  was  not  entitled 
to  such  charges. 

(7.  Watson  presented  a  petition,  complaining  of  this 
decision  of  the  Master,  and  praying  that  the  taxation 
might  be  reviewed,  and  the  several  charges  allowed,  sub- 
ject to  such  moderation,  if  any,  as  should  be  right  A 
petition  was  also  presented,  by  certain  of  the  cestuis  que 
trusty  complaining  that,  in  taxing  their  several  bills  of 
costs,  the  Master  had,  besides  allowing  charges  for  all 
sums  actually  disbursed  by  J.  Watson^  allowed,  also, 
numerous  charges  in  respect  of  matters  of  business  per^ 
sonally  transacted  by  him,  and  prayed  that  the  same 
might  be  disallowed. 

These  petitions  came  on  before  the  Vice-Chancellor 
of  England  on  the  9th  June  1849,  when  his  Honor 
dismissed  the  last-mentioned  petition  with  costs;  and, 
on  the  petition  of  «/.  Watson^  referred  it  back  to  the 
Master  to  review  his  report  in  the  terms  of  the  prayer. 
From  the  orders  made  on  both  petitions,  the  cestuis  que 
trust  appealed  to  the  Lord  Chancellor. 

Mr. 
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case  of  New  v.  Jones  (a),  the  question  arose  from  busi* 
ness  done  by  a  trustee  as  such,  and  it  was  held  that 
he  could  not  charge  for  such  business  as  a  solicitor. 
In  Moore  v.  Frawd  (6),  the  business  and  employmeot 
in  respect  of  which  costs  were  claimed  were  the  proper 
business  and  employment  of  a  trustee ;  and  that  I  so 
understood  that  case  is  clear  from  the  expressions  1 
then  used ;  **  If  an  attorney  be  allowed  to  make  profit, 
by  means  of  professional  business,  of  his  o£Bce  of 
trustee,  it  will  constitute  an  exception  to  a  rule  well 
known  and  establbhed  in  all  other  cases :  a  factor 
acting  as  an  executor  is  not  so  entitled,  nor  a  com- 
mission agent." 


The  case  of  Carmichael  v.  Wilson  (c)  has  been  sup- 
posed to  be  an  authority,  founded  upon  the  opinion 
of  Lord  Eldonj  against  the  existence  of  any  rule  de- 
priving a  solicitor  of  his  costs  except  costs  out  of 
pocket,  when  acting  for  himself  as  trustee ;  but  it  is 
clear  from  a  report  of  that  case  in  another  stage  of  it, 
in  2  Dow  Sf  Clarke  51.,  that  the  report  in  MoUoy  cannot 
be  relied  upon.  That  decision  is  said  to  have  been 
made  in  December  1825,  upon  exceptions  to  the  Mas- 
ter's report;  but  from  the  report  in  Dam  4*  Clark  it 
appears  that  no  such  question  could  then  have  been 
decided.  An  executor  being  a  solicitor  had  instituted 
several  suits  on  account  of  the  testator^s  estate ;  and  upon 
a  decree  by  the  legatees  against  him,  the  Master  was  di- 
rected to  enquire  as  to  the  institution  and  proper  conduct 
of  such  suits,  and  to  tax  the  executor's  costs,  but  without 
prejudice  to  whether,  as  executor,  he  was  entitled  to 
such  costs,  beyond  costs  out  of  pocket.  The  Master 
kuade  his  report,  stating  objections  to  the  conduct  of 

these 
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(c)  Ubiiuprd, 


(b)   Uhi  supra. 
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these  suits,  and  suggesting  that,  as  such  suits  were 
still  pending  and  the  results  uncertain,  it  would  be 
proper  to  postpone  the  consideration  of  the  executor's 
costs  until  the  result  of  such  suits  should  be  ascertained. 
To  this  report  the  executor  excepted,  which  excep- 
tions were  heard  on  the  6th  December  1825,  and  were 
then  overruled,  which  is  the  hearing  reported  in 
2  MoUay  t  but  the  only  decision  was,  that  the  claim  to 
costs  should  be  postponed,  and  not  as  to  the  mode  in 
which  they  should  be  taxed.  This  also  was  a  case 
in  which  the  costs  in  question  were  the  proper  costs 
of  the  trustee. 


1850. 


So  far,  therefore,  the  rule,  as  laid  down  and  acted 
upon,  is  confined  to  cases  in  which  the  business  or 
employment  of  the  solicitor  is  the  proper  business  or 
employment  of  the  trustee;  but  it  is  no  part  of  the 
business  or  employment  of  a  trustee  to  assist  other 
parties  in  suits  relative  to  the  trust  property.  If,  there- 
fore, the  trustee  act  as  solicitor  for  such  other  parties, 
such  business  or  employment  is  not  any  business  or 
employment  of  the  trustee  ;  and  the  rule  as  hitherto 
laid  down  does  not  apply,  and  no  case  has  yet  arisen 
raising  the  question,  whether  the  rule  ought  to  be  ex- 
tended to  costs  of  other  parties  for  whom  the  trustee 
had  acted  as  solicitor.  In  the  case  oiFraser  v.  Palmer  (a), 
the  distinction  was  taken,  and  I  think  properly  dealt 
with.  I  collect  from  the  report,  that  there  was  first 
a  suit  in  which  the  trustee  acted  as  solicitor  for  the 
cestuis  que  trust  who  were  Plaintiffs,  and  in  that  suit  his 
costs  were  allowed ;  secondly,  an  action  in  which  he  was 
Plaintiff,  and  in  that  his  costs  were  not  allowed ;  and 
thirdly,  a  suit  in  which  he  was  a  Defendant  and  de- 
murred, and  in  that  also  his  costs  were  refused.      It 

appears, 
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1850.  appears,  indeed,  that  in  this  last  suit  another  party 
also  demurred  for  whom  the  trustee  acted  as  solicitor, 
and  it  does  not  appear  distinctly  how  the  costs  of  that 
demurrer  were  disposed  of;  but  the  distinction  made 
between  the  costs  of  the  first,  in  which  the  trustee  acted 
as  solicitor  for  otiiers,  and  of  the  two  subsequent  suits, 
in  which  he  acted  for  himself,  seems  sufficient  for  the 
present  purpose.  I  am  therefore  of  opinion/  that  the 
rule  does  not  extend  beyond  costs  of  the  trustee,  where 
he  acts  as  solicitor  for  himself,  and  that,  with  this  de- 
claration, there  should  be  a  reference  back  to  the  Master 
to  review  his  taxation. 

[Considerable  discussion  then  took  place  as  to  the 
mode  in  which  the  rule  laid  down  by  the  Lord  Chan- 
cellor was  to  be  applied  to  the  present  case,  especially 
to  that  part  of  it  which  related  to  the  taxation  of  the 
bills  of  costs  of  the  trustees  including  J.  Watson^  it 
being  asserted  on  behalf  of  J.  tVaisofi,  that  the  costs 
payable  to  him  as  solicitor  were  not  augmented  by  his 
having  acted  for  himself  and  his  co-trustees  jointly. 

The  case  ultimately  stood  over,  in  order  that  the 
parties  might  have  an  opportunity  of  ascertaining  whe- 
ther this  assertion  was  correct  as  a  matter  of  fact.] 


Jan,  22.  Mr.  J.  Parker  now  contended,  that  the  costs  charged 

for  the  trustees  generally  were  increased  by  J.  Watson 
being  himself  one  of  those  trustees,  or,  at  all  events,  the 
remuneration  coming  to  J.  Watson  in  respect  of  those 
costs  was  so  increased ;  that,  applying  the  rule  laid  down 
by  the  Lord  Chancellor,  all  such  remunerative  costs 
ought  to  be  disallowed ;  that  where  a  bill  of  costs  was 
joint,  the  practice  of  the  Taxing  Masters  was  to  attri- 
bute 
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bute  an  aliquot  portion  to  each  party  liable  {a) ;  and        1850. 

that  this  principle  ought  to  be  applied  to  the  joint  bills 

in  the  present  case,  and  J.  WcUsoris  proportion  of  the 

joint  costs  disallowed  accordingly.     He  did  not,  how* 

ever,  point  out  in  the  bills  of  costs  any  items  charged 

on  behalf  of  J.  Watson  exclusively. 

Mr.  BetkeUj  amtrh^  submitted  that  the  present  was 
not  like  the  case  where  a  number  of  parties  being 
jointly  liable  to  their  solicitor,  the  Court  disallows  the 
costs  of  one  of  those  parties,  to  which  case  alone  the 
rule  of  practice  referred  to  as  acted  on  by  the  Taxing 
Masters  applied ;  that  the  sole  point  to  which  the  deci- 
sion of  the  Lord  Chancellor  was  directed  was  to  pre- 
vent the  trustee  making  any  profit  by  acting  as  solicitor; 
that  in  the  present  instance  it  could  not  be  shewn  that  the 
costs  payable  to  «7.  Watson  were  at  all  increased  by  his 
being  one  of  the  parties  in  respect  of  whom  the  costs 
were  charged,  especially  as  all  the  costs  related  to  mat- 
ters subsequent  to  the  hearing. 

Mr.  J.  Parker  J  in  reply. 

The  Lord  Chancellor. 

What  I  have  already  decided  is  simply  that  the 
Vice-Chancellor  has  not  taken  a  right  view  of  the  mat- 
ter in  giving  full  costs  to  the  solicitor,  and  therefore, 
that  so  far  as  the  solicitor  being  a  trustee  had  costs  of 
his  own,  the  well  established  rule  that  he  ought  only  to 
have  the  costs  out  of  pocket  ought  to  prevail.  I  stated 
however,  my  opinion,  that  where  he  acted  for  the  others 
it  was  no  longer  an  acting  in  the  character  of  trustee, 
and  that  he  was  not  precluded  from  acting  as  solicitor 

though 

(a)  S^mUCt  Ch.  Pr.  vol  iL  p.  466.  (3rd  ed.) 
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1850.  though  he  was  trustee  of  the  fund.  Those  two  points  I 
decided,  and  the  question  was,  what  was  to  be  done  in 
carrying  out  my  decision  in  reference  to  the  present 
case.  The  matter  having  stood  over  for  enquiry,  it  now 
appears  that  the  solicitor  entered  a  joint  appearance  for 
himself  and  his  co-trustees,  and  also  for  his  wife  who 
was  one  of  the  cestuis  que  trust ;  and  it  remains  now  to 
determine  how  the  rule  laid  down  by  me  is  to  be  ap- 
plied to  this  state  of  circumstances. 

It  appears  to  me,  that  the  rule  of  taxation  to  which 
reference  has  been  made,  has  no  application  to  this  case, 
and  for  this  reason,  that,  if  there  are  four  persons  who 
appear  jointly,  and  one  is  disallowed  his  costs,  or  not 
allowed  his  costs,  and  the  other  three  are,  unless  the 
Master  in  taxing  separated  the  costs  of  one  from  the 
other,  he  would  not  carry  out  the  order  of  the  Court 
Suppose  the  costs  claimed  by  the  solicitor  from  these 
parties  was  a  sum  of  40JL ;  if  the  Master  disallowed  a 
fourth  part  because  one  of  the  parties  was  not  allowed 
his  costs,  the  solicitor  would  get  only  SOL  instead  of 
40/.;  but  if,  on  the  oiher  hand,  the  Master  did  not 
make  that  distinction,  he  would  give  the  40/.,  and  this 
would  not  be  carrying  out  the  intention  of  the  Court. 

The  matter  now  for  consideration  is,  in  what  way  the 
intention  of  the  Court  and  the  principle  of  the  rule  laid 
down  by  me  is  to  be  carried  out  in  taxing  the  costs  in  the 
present  instance.  There  is  here  a  sum  of  money  claimed 
for  costs  of  certain  parties,  of  whom  the  trustee  is 
one,  and  the  principle  I  have  laid  down  is,  that  the 
solicitor  is  to  be  entitled  to  his  costs  as  an  ordinary 
solicitor  in  respect  of  parties  for  whom  he  appears  un- 
connected with  himself.  Now  if  such  an  apportionment 
of  costs  as  that  referred  to  was  here  made,  it  would  de- 
stroy the  rule  of  the  Court,  because  the  solicitor  would 

not 
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not  then  get  the  costs  of  the  parties  for  whom  he  appears, 
those  costs  not  being  at  all  increased  by  his  being  one 
of  those  parties.  Now,  taking  the  same  sum  as  before, 
say  40/.,  as  the  whole  costs,  and  assuming  that  no  extra 
costs  are  incurred  by  the  solicitor  being  himself  one  of 
the  Defendants,  the  40/.  will  be,  in  fact,  the  costs  of  the 
parties  other  than  the  solicitor,  and  will  be  the  sum 
which,  if  he  did  not  appear  for  himself,  he  would  be  en- 
titled to  receive.  This  being  so,  it  could  not  be  said, 
consistently  with  the  principle  which  I  have  laid  down, 
that  he  is  to  have  any  less  sum ;  but  this  would  be  the 
effect  of  applying  the  rule  of  taxation  referred  to.  It 
seems  however  to  me  that  the  unavoidable  result  is, 
that  the  costs  of  the  parties  for  whom  the  solicitor  ap- 
peared, and  for  whom  he  had  a  right  to  appear,  and  for 
which  appearance,  according  to  the  rule  I  have  laid 
down,  he  has  a  right  to  receive  full  costs,  ought  not  to 
be  diminished  by  the  circumstance  of  his  being  a  party 
associated  with  them,  that  association  not  increasing  the 
costs  of  the  client.  I  think,  therefore,  that  in  taxing 
the  costs  of  the  parties  where  he  is  one,  he  must  be 
allowed  the  costs  as  if  he  was  not  a  party  himself:  I 
assume  now,  that,  upon  looking  into  the  bill  of  costs,  it 
does  not  appear  that  any  portion  of  it  is  for  costs  which 
have  been  occasioned  by  the  solicitor  appearing  for  him- 
self independently  of  other  parties. 


Some  further  discussion  then  arose  as  to  the  terms 
in  which  the  order  should  be  drawn  up,  and  whether 
there  should  be  a  reference  back  to  the  Master  to  tax 
the  costs  in  question,  applying  to  that  taxation  the  prin- 
ciple laid  down  by  the  Lord  Chancellor. 

It  being  conceded,  on  the  part  of  the  Appellants,  that 
nothing  would  be  gained  by  the  reference,  it  was  ulti- 
mately 
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1 850.        mately  determined  that  the  order  should  be  drawn  up 
in  the  terms  stated  at  the  end  of  this  report. 


The  appeal  against  the  order  of  the  Vice- Chancellor 
upon  the  petition  of  J.  Watson  having  been  dismissed 
with  costs,  a  question  arose  as  to  the  costs  of  the  Ap- 
pellants in  reference  to  their  appeal  from  the  order 
made  on  their  own  petition. 

Mr.  Bethell  submitted,  that  the  appeal  must  be  dis- 
missed with  costs,  there  being  no  reason  for  departing 
from  the  ordinary  practice. 

Mr.  (7.  Parker^  contrij  contended  that  the  terms  of 
the  order  now  made  would  shew  that  the  Lord  Chan- 
cellor had  proceeded  on  entirely  different  grounds  from 
the  Vice-Chancellor,  and  that  under  these  circumstances 
the  Appellants  ought  not  to  pay  costs. 

TTie  Lord  Chancellor. 

What  the  Appellants  contend  for  would  amount  to 
this,  that  when  an  order  pronounced  by  any  of  the  other 
Courts  turns  out  in  discussion  before  me  on  appeal 
to  be  right,  I  am  not  to  dispose  of  the  costs  according 
to  the  ordinary  rule,  if  the  reason  given  by  the  Court 
below  is  not  exaclly  that  which  I  think  oQght  to  be 
acted  upon.  This  would  give  rise  to  a  very  incon- 
venient sort  of  discussion,  and  I  do  not  think  it  would 
be  right  in  principle.  Although  a  party  may  have 
succeeded  below  upon  grounds  which  are  not  satis- 
factory to  me ;  yet  on  appeal  he  may  go  a  little  fur- 
ther, and  see  whether,  upon  any  grounds,  he  can  sup- 
port the  order  which  has  been  made.  A  party  coming 
here  to  complain  of  an  order,  complains  not  of  the 
reason  given  by  the  Judge,  but  of  the  act  done  by  the 
Court.     Here  the  Court  has  done  no  mischief,  at  least 

according 
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according  to  my  view  of  the  case.  If  I  were  to  look 
at  the  reasons,  I  should  think  the  Appellants  were  pro- 
tected from  the  costs,  but  I  do  not  look  at  the  reasons. 
I  look  to  the  substance,  and  at  what  the  Appellants  have 
come  here  to  correct ;  and,  as  I  find  nothing  to  correct, 
I  think  they  must  pay  the  costs  of  coming  here. 


685 


1850. 


Order. 

His  Lordship  doth  order  that  the  petition  of  oppeal  of  the  De- 
fendants, William  Piper,  Thonuu  Piper,  Mary  the  "wife  of  Frank 
Dennis  Parkinson,  Sarah  Piper,  John  Pierson  Linton,  and  Ann  his 
wife,  Jane  Piper  and  Jemima  Piper,  from  the  order  of  the  Vice- 
Chancellor  of  England  made  in  these  causes,  dated  the  9th  day  of 
June  1849,  on  the  original  petition  of  the  Petitioners  respecting  the 
Plaintiffs'  bills  of  costs  therein  mentioned,  and  for  re-hearing  such 
last-mentioned  petition,  be  dismissed  with  costs.  And,  as  to  the  pe- 
tition of  appeal  of  the  same  Defendants  from  the  order  of  the  said 
Vice-Chancellor  of  the  same  date,  made  on  the  original  petition  of 
the  Defendant  John  Watson  respecting  the  bills  of  costs  of  certain 
of  the  Defendants,  and  for  re-hearing  such  last-mentioned  petition, 
(it  being  admitted  by  the  Petitioners,  by  their  counsel,  that  none  of 
the  said  costs  incurred  are  charged  on  behalf  of  the  Defendant  John 
Watson  exclusively,  and  it  appearing  that  the  costs  in  the  said 
bills  mentioned,  incurred  or  charged  on  behalf  of  the  said  Defend- 
ant John  Watson  and  his  co-trustees,  and  the  other  Defendants  for 
whom  he  acted  as  solicitor  in  these  suits,  or  some  of  them,  were  not 
in  any  manner  increased  by  his  appearing  or  acting  for  himself  and 
them  jointly  beyond  what  they  would  have  been  if  he  had  appeared 
or  acted  for  them  solely  and  not  for  himself  and  them  jointly), —  it 
is  ordered  that  the  said  last- mentioned  petition  of  appeal  and  re- 
hearing be  also  dismissed  with  costs.  And  it  is  ordered  tliat  it  be 
referred  to  the  Taxing-Master  of  this  Court,  to  whom  the  taxation 
of  costs  in  these  causes  is  referred,  to  tax  the  Respondent  the  De- 
fendant John  Watson,  his  costs  of  and  occasioned  by  the  said  two 
petitions  of  appeal ;  and  it  is  ordered  that  such  costs,  when  so 
taxed,  be  paid  by  the  Appellants  the  said  Defendants  William  Piper, 
Thomas  Piper ^  Mary,  the  wife  of  Frank  Dennis  Parkinson,  Sarah 
Piper,  John  Pierson  Linton,  and  Ann  his  wife,  Jane  Piper  and 
Jemima  Piper,  to  the  Respondent  the  said  Defendant  John  Watson, 


Vol.  I. 
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Jan,  25. 


In  the  Matter  of  TOWNSEND,  a  Lunatic, 


AND 


In  the  Matter  of  the  Act  1  Will.  4.  c,  60. 


Application 
of  the  rule  as 
to  the  costs 
of  proceedings 
underlW'i7/.4. 
c,  60.  for  the 
purpose  of 
obtaining  a 
reconveyance 
of  mortgaged 
premises, 
to  the  case  of 
a  lunatic  mort- 
gagee who  was 
a  trustee,  and 
where  the  ex- 
istence of  the 
trust  did  not 
appear  on  the 
mortgage 
deed. 


TN  this  case  the  mortgaged  premises  were  vested 
-^  in  the  Lunatic  as  trustee  upon  certain  trusts,  under 
the  will  of  Jane  Kelson,  The  Petition,  which  was  by 
the  mortgagor,  the  husband  of  one  of  the  cestuis  que 
trusty  prayed  a  reconveyance  in  the  usual  terms; 
that  new  trustees  might  be  appointed  of  the  trust 
premises  vested  in  the  Lunatic ;  and  that  the  costs  of 
the  application,  and  consequent  thereupon,  might  be 
paid  out  of  the  estate  of  the  Lunatic.  The  mortgage 
deed  did  not  disclose  the  existence  of  the  trust. 

Mr.  Kinglahcy  for  the  petition,  referred  to  the  case  of 
In  re  Lewes  (a),  and  submitted  that  it  was  distinguish- 
able from  the  present,  inasmuch  as  in  that  case  it 
clearly  appeared  on  the  face  of  the  mortgage  deed  that 
the  Lunatic  was  a  trustee.  In  the  present  instance  the 
deed  contained  no  such  statement,  nor  was  there  any 
evidence  that  the  mortgagor  had  notice  of  the  fact* 
He  relied  upon  the  authority  of /n  re  Tcmnsend,  (b) 


The  Lord  Chancellor  observed,  that  as  there  was 
no  proof  that  the  mortgagor  had  personal  notice  of 
the  fact  that  the  Lunatic  was  a  trustee,  the  present 
case  did  not  fall  within  the  principle  of  the  exception 

established 


(a)  Anie^  p.  23. 


(A)  2  PAt/.  348. 
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established  In  re  Lewes^  and  that  the  general  rule  as 
recognised  In  re  Tawnsend  must  prevail. 


The  object  of  the  petition  being,  in  fact,  to  transfer 
the  trust  premises  to  the  new  trustees,  the  costs  were 
ultimately  ordered,  as  between  the  Lunatic's  estate  and 
the  cestuis  qite  trusty  to  be  paid  out  of  the  trust  estate. 


1850. 


In  re 
TOWNSBND. 


MILLER  V.  PRIDDON. 

riiHE  object  of  the  Plaintiffs  in  this  suit  was  to 
-'-  affect  real  estates,  in  the  hands  of  a  purchaser, 
with  the  liability  to  make  good  a  sum  of  1000/.  charged 
thereon  for  the  benefit  of  the  children  of  Alice  'Milner. 
The  Plaintiffs,  who  stated  themselves  to  be  the  children 
of  Mr.  and  Mrs.  Miller^  produced  evidence  that  Alice 
Milner  intermarried  with  J,  Miller^  and  that  there  was 
issue  of  that  marriage ;  but  they  did  not  identify  them- 
selves with  such  issue. 

The  Vice-Chancellor  of  England  having  dismissed 
the  bill  on  the  merits,  the  Plaintiffs  now  appealed  to  the 
Lord  Chancellor. 

Mr.  Malins  and  Mr.  Borton,  for  the  Appellants,  were 
about  to  open  the  appeal,  when 

Mr.  J.  Baily^  for  one  of  the  Defendants,  objected  that 
the  title  of  the  Plaintiffs  was  neither  admitted  nor  proved, 
and  that  the  bill  ought  to  be  dismissed. 

Mr. 
Zz  2 


February  19. 


What  evi- 
dence is  suf- 
ficient to 
justify  the 
Court  in  di- 
recting the 
usual  pre- 
Uminary  en- 
quiries as  to 
parties. 

Under  what 
circumstances 
the  Court  will 
hear  a  cause 
on  the  merits, 
without 
previously 
directing  such 
preliminary 
enquiries. 


6S8 


1 850. 

Miller 
Priddon. 
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Mr.  Rolt  and  Mr.  Freelingj  for  another  Defendnnt, 
submitted,  that  there  being  no  evidence  of  the  Plaintiffs' 
identity,  there  was  clearly  not  even  a  prima  facie  case 
for  the  usual  class  enquiry. 

Mr.  c7.  Parker  and  Mr.  Vezey  Dawson  appeared  for 
other  parties. 


The  Lord  Chancellor  observed  that  the  marriage 
of  Alice  MilneTj  and  the  fact  of  there  having  been 
issue  of  that  marriage,  was  proved ;  and  that  there  was 
ample  evidence  before  him  to  justify  him  in  directing 
the  usual  enquiries  as  to  children  ;  but  that  if  all  the 
Defendants  would  admit  that  the  PlaintifTsi  or  any  of 
themi  were  or  was  some  or  one  of  the  children  of  their 
alleged  parents,  he  would  hear  the  case  on  the  merits; 
otherwise  an  enquiry  must  be  directed. 

The  Defendants  having  declined  to  make  any  such 
admission,  the  usual  reference  to  the  Master  was  made. 
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BETWEEN 

THOMAS  CARLISLE  on  behalf  of  himself  and  all    April 22.30. 
other  the  Shareholders  in  the  SOUTH  EASTERN 
Railway   Company,    except  the   Defendants  to  this 
Suit Plaintiff. 

ANU 

The  SOUTH  EASTERN  Railway  Company,  JAMES 
MACGREGOR,  JAMES  RENSHAW,  RO- 
BERT BROWNE,  HENRY  LEWIS  SMALE, 
JOHN  BRADSHAW,  The  Right  Honourable 
JAMES  BYNG,  JOHN  CHARLES  JACK, 
DANIEL  WARREN,  WILLIAM  GORDON 
THOMSON,  ROBERT  WILLIAM  KEN- 
NARD,  CHARLES  IRONSIDE  and  FRANCIS 
CURWEN  SMITH  -  -     Defendants. 


fTlHE  object  of  the  Plaintiff  in  this  suit  was  to  re-  On  a  bill  filed 
-■-    strain  the  Soutli  Eastern   Railway  Company  from  a^raiiway" 
paying  any  dividend  upon  their  shares,  cither  then  de-  company  from 
dared  or  thereafter  to  be  declared^  under  the  circum-  dividend, 

stances  set  forth  in  the  bill  and  hereinafter  mentioned,      either  de- 
clared or  to 

be  declared, 

The  bill  (which  was  filed  on  the  14th  March  1850),  "^^^^^y.^? 

^  ''the  provisions 

after  referring  to  the  Act  of  Parliament  by  which  the  of  an  Act  of 

g^  .  *  J  1       **•  ..         •  parliament : 

Company  was    incorporated,   and  settmg   out  various  injunction 

resolutions   passed    at   meetings   of  the    Company  for  granted  as  to 

1  •  .  •      !•  r      •!  1  -i_  future  divi- 

making  certain   lines  of  railway,  and  among  others  a  dends ;  but  re- 
railway    from    Hasiinss   to   Ashford^   described   as  the  fused  as  to  a 

^  ,.  ,  .        dividend  de- 

South  Eastern  Ashford  to  Hastings  line,  the  construction  clared,  on  the 

of  which  was  then  contemplated  by  the  Company,  stated  fj^  p^^jnjfff 

that  shewed  no 
title  to  share 
in  such  dividend,  and  that  the  general  body  of  the  shareholders  who  were  interested 
in  the  dividend,  was  not  adequately  represented. 

Zz  3 
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18. 50. 


Carlisle 

V. 

The  South 
Eastern 
Railway 

Company. 


that  the  South  Eastern  Railway  Company  were  not  em- 
powered by  parliament  to  construct  the  last-mentioned 
line,  but  that  by  anAct  of  parliament  passed  in  the  year 
1845  (8  &  9  Fict.  c.  200.),  intituled  "  The  Brighton, 
Lewes  and  Hastings  Railway  Act,  Hastings,  Rtfe  and 
Ashford  Extension,  1845,"  the  Brighton,  Lexes  and 
Hastings  Railway  Company  were  so  empowered:  that 
by  sections  S9.  and  40.  of  that  Act,  it  was  enacted  that 
it  should  be  lawful  for  the  Brighton,  LeiDcs  and  Hastings 
Railway  Company,  with  the  consent  in  writing  of  the 
London  and  Brighton  Railway  Company,  under  their 
common  seal,  by  any  deed  or  instrument  under  their 
corporate  seal,  to  transfer  to  the  South  Eastern  Railway 
Company,  all  the  powers  by  that  Act  conferred  with 
reference  to  the  purchase  of  lands  and  execution  of  so 
much  of  the  said  railway  by  that  Act  authorised  as  lay 
between  a  certain  point  therein  mentioned  in  the  parish 
of  St,  I^eonard  and  Ashford,  and  the  maintenance  and 
use  thereof,  and  the  levying  and  recovery  of  tolls  and 
charges  in  respect  of  the  same,  and  on  the  execution 
of  such  transfer,  it  should  be  lawful  for  the  South 
Eastern  Railway  Company  to  use,  exercise  and  enjoy^ 
all  the  powers  aforesaid,  so  far  as  the  same  related 
to  that  portion  of  the  said  railway,  in  relation  to  which 
such  powers  might  be  transferred  to  them  in  like  man- 
ner, as  though  they  had  been  specifically  authorised 
so  to  do,  in  lieu  of  the  Brighton,  Lewes  and  Hastings 
Railway  Company,  and  such  portion  of  the  said  rail- 
way, when  executed,  should  be  and  become  part  and 
parcel  of  the  undertaking  of  the  South  Eastern  Rail- 
way Company ;  and  that  for  the  purpose  of  executing 
the  said  railway,  it  should  be  lawful  for  the  South 
Eastern  Railway  Company,  to  raise  by  the  creation  of 
new  shares  the  sum  of  410,000/.,  and  when  one  half 
the  said  sum  should  have  been  paid  up,  to  borrow  on 
mortgage  the  sum  of  136,000/.,  and  also  to  apply  to  the 

formation 
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formation  of  the  said  railway  any  portion  of  the  capital 
which  they  were  at  that  present  time  authorised  to  raise ; 
and  that  by  the  4Snd  section  of  the  same  Act  it  was  pro- 
vided that  if  so  much  of  the  railway  by  that  Act  autho- 
rised to  be  made  as  might  be  transferred  to  the  Sotdk 
Eastern  Railway  Company  should  not  be  completed  within 
three  years  from  the  completion  of  such  transfer^  it  should 
not  be  lawful  after  the  expiration  of  the  said  period^  for 
the  South  Eastern  Railway  Company^  unless  authorised  by 
parliament  so  to  do^  to  pay  any  dividend  until  the  whole 
of  the  said  railway  should  be  opened  to  the  public  for  traffic. 


1850. 

CARLISIfE 

The  South 

Eastern 

Railway 

Company. 


The  Bill  then  stated,  that  by  an  indenturei  dated  the 
21st  August  1845,  and  made  between  the  Brighton,  Lewes 
and  Hastings  Railway  Company  of  the  first  part,  the 
London  and  Brighton  Railway  Company  of  the  second 
part,  and  the  said  South  Eastern  Railway  Company  of 
the  third  part,  and  duly  executed  under  the  common 
seal  of  such  respective  companies,  so  much  of  the  said 
railway  as  was  by  the  last-mentioned  Act  authorised  to 
be  made  and  transferred  to  the  South  Eastern  Railway 
Company,  was  transferred  to  the  South  Eastern  Railway 
Company,  and  that  such  transfer  was  completed  on  the 
2lsl  August  1845,  upon  the  execution  of  such  indenture. 


The  Bill  then  set  forth  certain  resolutions  of  the 
South  Eastern  Railway  Company  for  raising  the  capital 
required  for  the  construction  of  the  South  Eastern  Ash' 
ford  to  Hastings  line,  and  other  lines  of  railway  autho- 
rised to  be  made  by  the  Company,  which  capital  was 
called  No.  3  Shares;  and  also  certain  other  resolutions 
of  the  Company  and  Acts  of  parliament  for  raising  other 
capital  for  the  construction  of  further  works  by  the 
Company,  which  capital  was  called  No.  4  Shares.  It 
appeared,  however,  from  these  resolutions  and  Acts  of 
parliament,  that  the  holders  of  No.  3  and  No.  4  shares 

Z  z  4  would 


692 


CASES  IN  CHANCERY. 


1850. 


Carlisle 

V. 

The  South 

Eastern 

Railway 

Company. 


would  not  be  entitled  to  receive  any  dividend  on  such 
shares  until  the  whole  of  the  works  for  the  making  of 
which  those  shares  were  created  should  have  been  com- 
pleted. 

The  Bill  then  stated  that,  since  the  10th  September 
1846,  the  Plaintiff  had  purchased  100  of  the  said 
No.  4.  shares  in  the  Company,  and  that  such  100 
shares  had  been  duly  transferred  to  him ;  that  he  had 
duly  paid  all  the  calls  which  had  been  made  upon  such 
shares,  and  that  he  was  then  the  registered  proprietor 
of  the  same :  that  the  period  of  three  years  from  the 
completion  of  the  transfer  of  so  much  of  the  railway 
by  the  ^^Brighton^  Lewes  and  Hastings  Railway  Act, 
HaslingSt  Rye  and  Ashford  Extension  1845,"  autho- 
rised to  be  made,  as  was  transferred  to  the  Soidh 
Easteiti  Railway  Company,  expired  on  the  21st  August 
1848 ;  and  that  such  portion  of  the  said  last-mentioned 
railway  was  not  completed  on  the  said  21st  August 
1848,  and  was  not  at  the  time  when  the  bill  was  filed 
completed  or  near  completion :  that  the  Defendants 
J.  Macgregor^  J.  Remhaw^  R.  Browne^  H.  L.  Smale^ 
J.  BradsAaWf  The  Honourable  J.  Bi/ngf  J.  C.  Jackj  D. 
Warren^  fV.  G.  Thomson^  R.  IV.  Kennardj  C.  Ironside^ 
and  F,  C  Smithy  had  been  for  some  time  past,  and 
then  were,  the  directors  of  the  South  Eastern  Railway 
Company :  that  although  such  portion  of  the  said  last- 
mentioned  railway  was  not  completed  within  three  years 
from  the  completion  of  such  transfer,  and  was  not  yet 
completed  nor  near  completion,  the  South  Eastern  Rail- 
way Company  had,  notwithstanding  the  prohibition  in 
that  behalf  contained  in  the  said  ^*  Brighton^  Lewes  and 
Hastings  Railway  Act,  Hastings,  Rye  and  Ashford  Ex- 
tension 1845,"  and  since  the  expiration  of  the  said 
period  of  three  years,  paid  and  continued  to  pay  the 
dividends  which  had  been  from  time  to  time  since  that 
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period   declared  on  the  shares  in   the  South   Eastern 
Railway  Company,  that  is  to  say,  a  half-yearly  dividend 
declared  in  the  month  of  March  1849,  and  a  half-yearly 
dividend  declared  in  the  month  of  September  1849;  and 
that  the  South  Eastern  Railway  Company  and  the  said 
director^  contemplated  and  intended  to  procure  another 
dividend  on  the  shares  in  the  South  Eastern  Railway 
Company,  to  be  declared  by  a  general  meeting  of  the 
shareholders  of  the  Company  which  had  been  called  for, 
and  was  about  to  be  holden  on  Thursday^  the  14th  day 
of  March  instant ;  and  that  the  Defendants  also  intended 
to  pay  such  dividend  forthwith  after  the  same  should 
have  been  declared :  that  under  the  above  circumstances 
the  payment  by  the  Defendants  of  any  dividend  on  any 
of  the  shares  in  the  South  Eastern  Railway  Company  had 
been,  since  the  21st  August  1848,  and  still  was,  wholly 
illegal ;  and  that  it  was  wholly  out  of  the  power  either  of 
the  Directors  of  the  Company,  or  of  any  general  meeting 
of  the  shareholders,  lawfully  to  pay,  or  to  authorise  or 
empower  the  payment  of,  any  dividend  on  any  of  the 
shares  in  the  said  Company. 


1850. 
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The  bill  prayed,  that  it  might  be  declared  that, 
under  the  circumstances  before  stated,  the  payment  of 
any  dividends  by  the  South  Eastern  Railway  Company 
was  illegal,  and  ought  not  to  be  made;  and  that  the 
South  Eastern  Railway  Company,  and  the  Directors  of 
the  Company,  and  the  Secretary,  Treasurer,  Bankers 
and  Agents  of  such  Company  and  Directors  might  be 
restrained  from  paying  any  dividend  upon  any  of  the 
shares  in  the  said  Company,  and  that,  whether  such 
dividend  should  have  been  declared,  or  should  there- 
after be  declared,  until  so  much  of  the  said  railway  by 
the  said  **  Brig/Uon^  Lewes  and  Hastings  Railway  Act, 
Hastings^  Rye  and  Ashford  Extension  1845,"  authorised 
to  be  made,  as  had  been  so  as  aforesaid  transferred  to 

the 
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the  South  Eastern  Railway  Company,  should  be  opened 
to  the  public  for  traffic 

On  the  14th  March  1850»  (the  day  on  which  the 
bill  was  filed),  a  dividend  on  the  shares  of  the  Com- 
pany was  duly  declared  at  a  general  meeting  of  the 
shareholders  in  the  usual  manner. 


On  the  16th  March  1850»  the  Plaintiff  moved  before 
the  Master  of  the  Rolls  for  an  injunction  in  the  terms 
prayed ;  but  it  being  then  represented  that  the  Company 
was  in  possession  of  funds  applicable  to  the  purpose  of 
the  completion  of  the  railway  sufficient  to  enable  the 
Company  to  pay  the  expenses  of  completing  the  works, 
his  Lordship  allowed  the  motion  to  stand  over  with 
respect  to  the  dividend  which  had  then  been  declared. 

On  the  l?th  April  1850,  the  motion  was  again 
brought  on  before  the  Master  of  the  Bolls,  when  his 
Lordship,  in  the  absence  of  any  proof  of  the  represent- 
ations made  to  him  on  the  16th  March,  granted  the 
injunction,  and  at  the  request  of  the  Defendants,  directed 
a  case  for  the  opinion  of  the  Court  of  Exchequer,  on 
the  construction  of  the  words  **  any  dividend  **  in  the 
42nd  section  of  the  Act  8  &  9  Vict.  c.  200.  herein- 
before mentioned. 

The  Defendants  now  moved  before  the  Lord  Chan- 
cellor to  discharge  this  order,  [a) 

Mr.  RoundeU  Palmer  and  Mr.  J.  Baily^  in  support 
of  the  appeal  motion,  relied  on  the  following  points. 

First 


(a)  The  case  was  heard  by 
the  Lord  Chancellor  at  his  pri- 
vate residence;  but  the  Re- 
porters have  been  kindly  fur- 


nished witli  the  means  of  stating 
the  outKne  of  the  argument  be* 
fore  his  Lordship,  and  the  cases 
referred  to. 
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First.     The  suit  being  improperly  framed,  inasmuch  as 
the  shareholders  other  than  those  of  the  class  to  which 
the  Plaintiff  belonged  were  not  parties,  and  could  not 
be  represented  by  the  Plaintiff  with  whom  they  had  no 
community  of  interest;  and  they   referred  to  Jone$  v. 
Garcia  del  Bio  (a),  iowg  v.  Yonge  (6),  Evans  v.  Stokes  (c), 
Richardson  v.  Larpeiit  {d\   Richardson  v.  Hastings  (e\ 
Mozley  v.  Alston,  {g)     Secondly.  The  effect  of  acqui« 
escence  or  delay  in  suing  where  the  question  arose  on  a 
prohibitory  clause  in  an  Act  of  parliament ;  Pickfbrd  v. 
The  Grand  Junction   Railway   Company  {h)^  Cohen   v. 
Wilkinson,  (i)     Thirdly.  The  right  of  action  which  each 
shareholder  might  have  for  the  payment  of  a  dividend 
on  shares  duly  declared  by  an  incorporated  Company  in 
the  exercise  of  powers  given  them  by  an  act  of  parlia- 
ment.      In  reference  to  this  they  cited  the   following 
authorities,  as  though  not  precisely  in  point,  yet  pro- 
ceeding   on    similar  principles;    Brown  v.  Bullen{k); 
Davis  V.  The  Bank  of  England  {l)j  the  observations  of 
Lord  Denman  in   the   case  of  Coles  v.   The  Bank  of 
England  (»i),    Feistel  v.  Kings  College^   Cambridge  (w)> 
also  the  Act  49  Geo.  3.  c.  121.  sect.  12.,  which  altered 
the  law  as  laid  down  in  Brorxn  v.  BuUen.  (k) 
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Mr.  Roll  and  Mr.  Bovill  contra.  As  to  the  frame  of 
the  suit,  they  cited  Adair  v.  The  New  River  Company  (o), 
Cockbum  v.  Thompson  (/)),  The  Attorney-General  v. 
Heelis  (y).   Weld  v.  Bonham  (r),    Gray  v.   Chaplin  (5), 

Bromley 


(a)  Turn,  ^  R.  297. 

(b)  2  Sim.  369. 

(c)  i  Keen,  2^. 

(d)  2  r.  4-  C.  C,  C,  507. 
{e)  7  Beav.  323. 

(g)  \PhU.790. 
(h)  3  Railway  Caset,  538. 
(t)  Ante,  p.  481.  5.C.  5  RaU- 
way  Catet,  741. 


(k)  Douglas,  407. 

(0  2  Bing.  393. 

(m)  10  A.  ^  E.  437.  p.  449. 

(m)  lOJ9<ra9.  491. 

(0)   1 1  Fes.  429. 

(p)  16  Ves,  321. 

(9)  2S.i  S.  67. 

(r)  lb.  91. 

(0  lb.  267. 
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liromlef/  v.  Smith  (a),  Preston  v.  The  Grand  Collier  Dock 
Company  (b\  Bagshaw  v.  The  Eastern  Union  Bailwatf 
Company  {c),  and  Mit.  PL  pp.  169,  170.  (ed.  4.)  With 
respect  to  the  right  to  sue  at  law  for  dividends,  they 
submitted  that  no  such  action  had  been  ever  tried  at 
law  in  the  case  of  an  incorporated  Company,  and  re- 
ferred to  Hague  v.  Dandeson  {d\  which  was  the  case 
of  a  Joint  Stock  Banking  Company,  where  such  an 
action  was  tried,  and  the  right  to  sue  denied ;  but  the 
Plaintiff  failed  on  other  grounds. 


April  dO. 


The  Lord  Chancellor. 

So  fur  as  regards  the  several  matters  discussed  before 
the  Master  of  the  Rolls,  and  decided  by  liis  judgment, 
I  entirely  concur  in  the  opinion  he  has  expressed. 
After  a  careful  perusal  of  the  enactments  upon  which 
the  question  depends,  it  is,  I  think,  impossible  to  give 
to  the  word  ^^dividend"  any  other  meaning  than  that  of 
a  dividend  of  the  Sotdh  Eastern  Railway  Company ;  it  is 
the  only  dividend  which  could  be  made.  I  think  also, 
that  there  is  no  proof  of  any  such  acquiescence  as  can 
bar  the  Plaintiff  of  the  equity  he  seeks ;  there  is  not  only 
no  proof  of  knowledge  of  the  adverse  right,  and  a  con- 
sent by  conduct  in  the  enjoyment  of  it,  but  a  positive 
denial  of  any  such  knowledge.  Tlie  Plaintiff  had,  in- 
deed, the  means  of  knowledge  from  the  contents  of  the 
Acts  under  which  he  derived  his  title,  and  this  might 
have  deprived  him  of  his  equity  in  some  cases  as  against 
a  competing  equity,  but  cannot  deprive  him  of  a  right 
to  enforce  the  provisions  of  an  Act  of  Parliament  in 
favour  of  others  having  no  claim  at  law  or  equity. 

So 


(a)   I  Sim.  8. 
{b)  1 1  Sim,  327. 


(r)  1  Hare,  114. 

(d)  2Exch.Rep.l^\. 


CASES  IN  CHANCERY. 


697 


So  much  of  the  case  as  seeks  the  restraint  upon  pay- 
ment of  future  dividends,  is  simply  to  prevent  the  viola- 
tion of  the  Act  of  Parliament,  and  to  prevent  the  distri- 
bution of  any  of  the  Company's  funds  as  dividends  until 
certain  works  have  been  completed.  This  being  a  duty 
common  to  all  the  shareholders,  and  probably  a  benefit 
to  all,  the  bill  on  behalf  of  the  PlaintiiF  and  all  other 
shareholders,  except  the  Directors,  would  be  one  of 
the  ordinary  description,  in  which  the  practice  of  the 
Court  permits  such  representations  in  pleading,  and  so 
far,  I  think  the  pleadings  proper,  the  case  proved,  and 
the  injunction  right;  but  here  the  difficulty  of  the  case 
appears  to  me  to  begin. 


1850. 
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The  dividend  was  declared  on  the  14tli  of  last 
Marchf  at  which  time  there  was  no  injunction,  and 
however  illegal  and  improper  it  may  have  been  so 
to  violate  the  provisions  of  the  Act,  the  question  I 
am  considering  is,  whether  the  Plaintiff  in  this  suit, 
constituted  as  it  is  with  respect  to  parties,  can  main- 
tain the  injunction  so  far  as  regards  the  dividend  so 
declared.  Suppose  the  injunction  against  payment  of 
such  dividend  had  been  the  only  relief  prayed.  The 
Plaintiff  and  others  entitled  to  shares  three  and  four 
are  not  entitled  at  present  to  any  dividend ;  but  the  great 
body  of  the  shareholders  of  the  South  Eastern  Railway 
Company  are,  or  rather  would  be,  but  for  the  prohibi- 
tion upon  which  the  injunction  is  founded.  How  are 
these  other  shareholders  represented  ?  Not  by  the  Plain- 
tiff and  those  associated  with  him,  which  in  terms  they 
are,  because  the  bill  contends  that  tlie  dividend  so  de- 
clared ought  not  to  be  paid ;  but  all  those  other  share- 
holders are  interested  in  contending  that  it  ought,  and 
insist  that  whatever  may  be  the  rule  as  respects  the 
Company,  the  declaration  of  the  dividend  gave  to  each 
and  every  of  those  in   whose   favour  it  was   made  a 

separate 
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separate  and  distinct  right  to  tlie  sum  so  allotted  to 
him,  and  so  created  an  interest  directly  opposed  to  the 
case  made  and  the  relief  prayed  by  the  bill.  I  do  not 
enquire  what  remedy  each  shareholder  may  have  for  a 
dividend  declared  in  his  favour  and  not  paid,  but  the 
payment  being  to  be  made  out  of  the  funds  of  the 
Company,  the  claim  must  be  adverse  to  the  Company, 
and  cannot  be  represented  by  those  who  take  upon 
themselves  the  interests  of  the  Company.  The  cases  of 
Davis  V.  Bank  of  England  (a),  Coles  v.  Bank  of  Eng* 
land  (i),  shew  at  least  that  at  law  the  title  of  a  party  to 
whom  a  dividend  is  payable  b  recognised  as  a  separate 
and  independent  right. 


As  to  the  dividend  declared,  therefore,  there  is  not 
only  no  community  of  interest,  but  a  direct  adverse 
interest  as  between  the  Plaintiff  and  those  other  share- 
holders, and  no  bill  on  behalf  of  the  two  can  be  main- 
tained. This  being  so,  these  shareholders  are  not  re- 
presented at  all,  for  there  are  no  Defendants  represent- 
ing their  interests,  if  that  would  have  been  sufficient, 
which  I  by  no  means  assume ;  the  only  Defendants  are 
the  Directors  as  such,  there  being,  as  I  believe,  no 
allegation  of  their  being  shareholders. 


The  result  is,  that  those  shareholders  whose  dividends 
are  thus  stopped  are  not  in  any  shape  parties  to  this  suit, 
nor  can  they  in  any  manner  intervene  in  it ;  but  they  are 
most  grievously  affected  by  the  injunction,  if  it  ought 
not  to  have  affected  the  dividend  declared ;  and  in  what 
situation  does  the  order  leave  them  and  the  Company  ? 
The  injunction  cannot  deprive  these  shareholders  of  any 
remedy  they  may  be  entitled  to  at  law  or  equity  for  pay- 
ment of  the  declared  dividend,  or  protect  the  Company 

against 

(a)  Ubi  supra,  (b)  Ubisuprd, 
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against  any  such  claim.  Each  shareholder  may,  there- 
fore, institute  proceedings  for  that  purpose,  and  in  each 
case  the  Company,  if  they  can  support  an  injunction, 
would  have  to  obtain  it  in  each  particular  case,  a 
course  of  proceeding  leading  to  infinitely  more  litiga- 
tion and  difficulty  than  would  arise  from  making  all 
the  shareholders  parties  to  the  Plaintiff's  bill,  if  that 
were  necessary.  In  neither  case  would  the  course  of 
proceeding  be  satisfactory,  or  well  adapted  to  meet  the 
exigencies  of  the  case ;  but  this  possible  state  of  things 
has  been  foreseen,  and  no  remedy  suggested. 
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In  Modey  v.  Alston  (a),  I  am  reported  to  have  said, 
'*  where  the  grievance  complained  of  is  common  to  a  body 
of  persons  too  numerous  to  be  all  made  parties,  the 
Court  has  permitted  one  or  more  of  them  to  sue  on  be- 
half of  all,  subject,  however,  to  this  restriction,  that  the 
relief  which  is  prayed  must  be  one  in  which  the  parties 
whom  the  Plaintiff  professes  to  represent,  have  all  of  them 
an  interest  identical  with  his  own :  for  if  what  is  asked 
may  by  possibility  be  injurious  to  any  of  them,  those 
parties  must  be  made  Defendants,  because  each  and 
every  of  them  may  have  a  case  to  make,  adverse  to 
the  interests  of  the  parties  suing ;  Tat/lor  v.  Salmon  (&), 
Wallworth  v.  Holt  (c).  If,  indeed,  they  are  so  numerous 
that  it  is  impossible  to  make  them  all  Defendants, 
that  is  a  state  of  things  for  which  no  remedy  has  yet 
been  provided."  In  Richardson  v.  Larpent(d)  and 
Exmns  v.  Stokes  (e)  the  difficulty  occurred,  but  the  ob- 
jection prevailed.  Many  cases  may  occur,  in  which 
this  difficulty  must  lead  to  a  failure  of  justice,  and  it 
is  much  to  be  wished  that  some  remedy  could  be  sug- 
gested for  it. 

I  have 

(a)  1  PhU.  798.  (d)  Ubi  tuprd. 

(b)  4  Mt/l,  *  O.  134.  (e)  Ubi  tuprd. 

(c)  lb.  619. 
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I  have  in  this  case  only  to  deal  with  the  case  as 
I  find  it  upon  these  pleadings,  and,  in  truth,  the 
real  difficulty  so.  leading  to  a  failure  of  justice,  does 
not  arise  in  this  case.  Until  the  dividend  was  actually 
declared,  the  Plaintiff's  remedy  was  without  difficulty ; 
and  his  failure,  as  to  part  of  what  he  asks^  arises 
only  from  his  being  too  late  in  his  application.  Had 
the  dividend  been  paid  as  well  as  declared,  he  could 
not,  in  such  a  suit  as  this,  have  asked  for  repay- 
ment from  the  shareholders;  and  for  the  purposes  of 
this  suit,  and  the  form  in  which  it  is  brought  before 
me,  I  consider  the  two  cases  as  falling  within  the 
same  principle. 


My  order  therefore  is,  that  so  much  of  the  injunc- 
tion as  restrains  the  payment  of  any  dividends  declared 
before  the  injunction  be  discharged,  and  that  the  rest  of 
the  order  be  affirmed. 


AN 
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CONTAINED  IN  THIS  VOLUME. 


ACCOUNT. 

Where  an  entry  in  an  administra- 
tor's account,  which  had  been  set- 
tled, was  shewn  to  be  fraudulently 
made,  the  whole  account  was 
opened,  notwithstanding  the  lapse 
of  forty  years  since  the  death  of 
the  intestate,  seventeen  since  the 
settlement  of  the  account,  and 
more  than  two  since  the  discovery 
of  the  entry  complained  of. 

Special  directions  inserted  in  a 

decree  for  the  protection  of  the 

accounting  party.    Allfrey  v.  All" 

frey.  Page  87 

ACKNOWLEDGMENT  BY 
MARRIED  WOMAN. 

See  Equity,  3. 


ACTION  AT  LAW. 


See  Patent. 


Vol.  L 


ACT  OF  PARLIAMENT. 

The  title  cannot  be  resorted  to  for 
the  purpose  of  construing  the 
provisions  of  an  Act  of  parliament. 
Hunter  v.  Nockoids.        Page  640 

See  Practice,  17. 

Railway  Company. 

ADMINISTRATION  OF  AS- 
SETS. 

1.  The  rule,  which  prevents  a  cre- 
ditor from  proceeding  with  an 
action  for  the  recovery  of  his 
debt  after  a  decree  in  an  ad- 
ministration suit,  is  applicable  to 
the  case  of  a  creditor  proceeding 
in  a  foreign  Court,  and  will  ren- 
der him  liable  to  the  costs  of  an 
application  to  restrain  him  after 
he  has  received  due  notice  of 
the  decree.     Graham  v.  Maxtoeil. 

Page  71 

2.  A  bill    was  filed  by  a  specialty 

3  A  creditor 
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creditor  for  the  administration  of 
an  intestate's  estate,  praying  also 
accounts  relative  to  the  carrying 
on  of  the  intestate's  business  by 
his  administratrix.  Soon  after,  a 
purely  creditor's  suit  was  insti- 
tuted by  another  party  and  a  de- 
cree obtained.  The  Court  re- 
fused to  stay  the  proceedings  in 
the  first  8uit»  holding  that  it  em- 
braced an  object  not  provided  for 
by  the  decree  in  the  second  suit. 
Underwood  v.  Jee.  Page  276 

3.  The  administratrix  of  a  deceased 
partner  assigned  all  the  interest 
of  tliat  partner  in  the  partnership 
premises  unto  or  in  trust  for  the 
parties  entitled  to  his  estate. 
Held,  that  this  assignment  did  not 
deprive  the  administratrix  of  her 
right  to  claim,  as  part  of  the  de- 
ceased partner's  estate,  an  interest 
in  a  renewed  lease  which  the 
intestate's  copartners  had  taken 
after  his  decease.  Held  also,  in 
this  case  on  motion,  that  the  ad- 
ministratrix was  entitled  to  a  re- 
ceiver in  respect  of  the  intestate's 
share  of  the  partnership,  includ- 
ing the  renewed  lease.  Held,  also, 
that  the  parties  to  or  in  trust  for 
whom  the  assignment  had  been 
made  were  not  necessary  parties 
to   the  suit.     Clegg  v.  Fishwick. 

Page  294 

4^  A  bill  was  filed  by  a  legatee 
against  the  executors  of  a  testa- 
tor for  the  payment  of  his  legacy. 
Upon  the  executors  paying  into 
Court  the  amount  of  the  legacy, 
together  with  the  costs  of  the  suit 
to  the  Plaintiff,  the  bill  was  or- 1 


dered  to  be  dismissed  against  all 
the  executors  except  one,  who 
was  the  representative  of  an  in- 
cumbrancer of  the  legacy,  and 
between  whom  and  the  Plaintiff  a 
question  of  account  was  raised  in 
the  suit.     Savoyer  v.  Mills* 

Page  390 

See  Account. 

AFHDAVIT. 
See  Practice,  1. 

AUENATION. 
See  Devisee,  Heir. 

AMENDING  BILL. 
See  Practice,  15. 

ANSWER. 
See  Practice,  3.  8.  10.  22. 

APPEAL. 

See  Practice,  7.  9. 14^  19,  20,  21. 

25. 

ARREST. 
See  Practice,  16. 

ASSIGNEE  OF  CHOSE  IN  AC- 
TION. 

See  Chose  in  Action. 

ATTACHMENT. 
See  Practice,  16. 


BENGAL 
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BENGAL  GOVERNMENT 
NOTES. 

Bengal  Government  notes  are  land 
within  the  meaning  of  the  Act 
1  IVilL  4.  c.  60.  In  re  Dyce 
Sombre.  Page  101 

BILL  OF  REVIEW. 
See  Pleading. 

BREACH  OF  TRUST. 
See  Executor. 


CESTUI  QUE  TRUST. 
See  Trustee,  2. 

CHARITY. 

1.  Under  what  circumstances  the 
Court  will  make  an  order  for  fill- 
ing up  vacancies  in  charity  trus- 
tees under  the  Municipal  Corpor- 
ation Act.  In  re  Shrewsbury 
Charities.  Page  84 

2.  The  Court  will  not  make  an  order 
for  filling  up  the  vacancies  in 
charity  trustees  by  the  appoint- 
ment of  particular  individuals 
without  a  reference  to  the  Master. 
In  re  Shrewsbury  School.  Page  85 

3.  Where  the  trustees  of  a  charity 
were  possessed  of  funds,  in  re- 
ference to  the  application  of  which 
there  were  either  no  specific 
directions,  or  which,  for  some 
reason  or  other  it  appeared,  could 


not  be  advantageously  applied  in 
the  execution  of  existing  trusts : 
Held,  that  the  Court  liad  juris- 
diction to  entertain  an  applica- 
tion under  Sir  Samuel  Romiliy'u 
Act,  52  Geo.  3.  c.  101.,  for  a  re- 
ference to  the  Master  to  approve 
of  a  scheme,  including  the  ques- 
tion whether  it  would  be  bene- 
ficial or  not  to  obtain  an  act  of 
parliament  in  respect  of  matters 
with  which  the  Court  had  no  juris- 
diction to  interfere.  Terms  upon 
which,  in  cases  of  this  kind,  the 
Court  allows  the  attendance  of 
parties  before  the  Master.  In  re 
Shrewsbury     Grammar     School, 

Page  S24 
Bequest  to  the  corporation  of  JR. 
on  certain  trusts  for  the  benefit 
of  the  poor  of  the  town  of  JR., 
with  a  proviso  that,  if  the  cor. 
poration  of  R.  should,  for  one 
whole  year,  neglect  to  observe  the 
directions  of  the  will,  the  gift 
should  be  utterly  void,  and  the 
property  be  transferred  to  the 
corporation  of  L.  in  trust  for  a 
hospital  in  the  town  of  L.  Afler 
the  corporation  of  R.  had  acted 
in  disregard  of  the  directions  of 
the  will,  with  the  knowledge  of 
the  corporation  of  £.  and  the 
hospital,  for  more  than  twenty 
years,  a  suit  was  instituted  on 
behalf  of  the  hospital,  claiming 
the  property  under  the  provisos 
Held,  first,  that  a  contingent  limi- 
tation over,  of  property,  from  one 
charity  to  another,  is  not  within 
the  principle  of  the  rule  against 
perpetuities ;  and  therefore,  that 

3  A  2  the 
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the  limitation  in  question  was  no 
infringement  of  that  rule.  Se- 
condly. That  the  limitation  might ! 
well  take  effect,  notwithstanding 
'  the  rule,  that  a  charitable  pur- 
pose shall  not  be  disappointed  by 
the  neglect  of  the  trustee ;  the  tes- 
tator, in  this  case,  having  expressly 
made  the  gifl  over  to  depend 
upon  the  conduct  of  the  trustee. 
Thirdly.  That  the  delay  of  the 
Plaintiffs  in  making  their  claim 
furnished  no  ground  of  defence 
against  it,  either  to  the  corporation 
of  R»  or  to  the  Attorney-Gene- 
ral, as  representing  the  general 
interests  of  the  charity  in  that 
town.  Christ's  Hospital  v.  Grain- 
ger. Page  460 


CHOSE  IN  ACTION. 

Notwithstanding  the  rule,  that  the 
assignee  of  a  chose  in  action  takes 
it  subject  to  all  equities  subsist- 
ing against  it  in  the  hands  of  the 
assignor,  the  parties  entitled  to 
such  equities  may  lose  their  right 
to  enforce  them  against  the  as- 
signee, by  neglecting  to  give  him 
timely  notice  of  any  fact  to  which 
they  have  been  accessory,  tending 
to  mislead  him  as  to  the  real  in- 
terest of  the  assignor. 

An  agreement  between  a  mer- 
chant and  a  shipowner  for  a  part- 
nership in  a  particular  voyage  of  a 
ship  belonging  to  the  latter,  was 
carried  into  effect  by  two  instru- 
ments—  one  a  charter-party,  by 
which  one  half  of  the  freight  at  a  j 


certain  sum  per  ton  per  month  was 
made  payable  by  the  merchant  to 
the  shipowner,  by  monthly  instal- 
ments during  the  voyage,  and  the 
rest  on  the  return  of  the  ship  — 
the  other,  a  memorandum  of  agree- 
ment, which   provided   that   the 
parties  should  be  liable  for  the 
expenses  and  interested   in   the 
profits    of  the  voyage    in   equal 
moieties.    While  the  ship  was  at 
sea,  the  shipowner  deposited  the 
charter-party  with  his  bankers  as 
a  security  for  a  balance  then  due 
on  his  account,  with  an  order  in- 
dorsed thereon,  addressed  to  the 
merchant,  to  pay  the  freight,  there- 
after to  become  due,  to  the  bank- 
ers.    Notice  of  the  deposit  and 
indorsement  was  some  time  after- 
wards given  to  the  merchant,  who 
accordingly  paid  the  subsequent 
instalments,  as  they  fell  due,  to  the 
bankers,  without  informing  them 
of  the  agreement:  but  upon  the 
return  of  the  ship,  the  shipowner 
having  in  the  meantime  become 
bankrupt,  and  the  voyage  having 
turned  out  a  losing  one,  the  mer- 
chant refused  to  make  any  further 
payment,  on  the  ground  that,  by 
virtue   of  the   agreement,  which 
was  then  for  the  first  time  brought 
to  the  knowledge  of  the  bankers, 
he  was  liable  only  for  half  the 
freight  made  payable  by  the  char- 
ter-party. Held,  however,  that  al- 
though the  bankers  claimed  only 
as  assignees   of  a   chose   in  ac- 
tion, the  merchant  having  enabled 
the  shipowner,  by  means  of  the 
charter-party,  to  hold  himself  out 

as 
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as  entitled  to  the  whole  freight, 
and  having  neglected  to  undeceive 
the  bankers  on  that  point  as  soon 
as  he  found  that  they  had  taken 
a  security  upon  the  faith  of  such  ; 
apparent  title,  he  was  precluded  j 
from    afterwards    asserting    any 
equity  inconsistent  with  that  title; 
and  the  decree  below,  restraining 
an  action  brought  by  the  bankers 
for    the    whole    balance    of   the 
freight   due   under   the   charter-  > 
party,  was  accordingly  reversed. ! 
Mangles  v.  Dixon.  Page  437 


COLLEGE  STATUTES. 

The  words  "  A  Coilegii  emoliimentis 
recedere" in  College  Statutes, held 
to  import  an  absolute  forfeiture  of 
a  fellowship,  and  not  merely  a 
temporary  suspension  of  the  right 
to> receive  the  emoluments  thereof. 
The  word  "  discedere  "  in  Col- 
lege Statutes,  as  applied  to  a  fel- 
low vacating  his  fellowship,  held 
not  to  be  confined  to  a  vacancy 
by  death.  In  re  St.  Catherines 
Hally  Cambridge,  Page  473 


COMMISSION  OF  LUNACY. 
See  Lunacy,  4,  5. 

COMMITTEE  OF  LUNATIC. 
See  Lunacy,  2.  6. 

CONDITIONS  OF  SALE. 


CONSENT  OF  PARTIES. 
See  Practice,  9. 

CONSTRUCTIVE  NOTICE. 

On  the  marriage  of  the  Defendant 
with  A.  B,f  who,  under  the  will  of 
her  former  husband,  was  entitled 
to  certain  real  estates  charged 
with  a  legacy  o^  2000/.  payable  to 
C  D,  a  feme  sole,  the  Defendant 
had  notice  that  C.  D.,  while  sole, 
had  released  this  legacy  to  A.  B.^ 
and  that^.^.  had  in  consequence 
devised  to  C  2).  a  certain  part  of 
the  real  estates:  Held,  that  the 
knowledge  of  these  facts  rendered 
it  incumbent  on  the  Defendant 
to  make  further  enquiries,  and 
aficcted  him  with  constructive  no- 
tice of  an  equitable  title  acquired 
by  the  husband  of  C.  D.,  under  a 
subsequent  agreement  with  A.  B., 
to  have  the  devised  estate  con- 
veyed to  hitn. 

At  the  time  of  the  Defendant's 
marriage  with  A.  J9.,  the  husband 
of  C  Z).  was  in  possession  as  te- 
nant of  the  estate  in  question. 
Quftrc,  whether  this  circumstance 
alone  would  affect  the  Defendant 
with  constructive  notice  of  the 
real  interest  which  the  husband 
of  C.  Z>.  had  in  the  estate. 

Issues  directed  to  ascertain  the 
facts  on  which  the  title  of  the  hus- 
band of  C.  D.  depended.  Penny 
V.  JVatts.  Page  150 


See  Vendor  AND  Purchaser,  2. 


HAS   CONTEMPT 
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CONTEMPT  OF  COURT. 

Observations  by  the  Lord  Chan- 
cellor upon  the  irregularity  and 
impropriety  of  private  communi- 
cations  to  a  Judge  upon  a  matter 
publicly  before  him,  such  commu- 
nications being  a  high  contempt 
of  Court    In  re  Dyce  Sombre. 

Page  116 

CONTINGENCY. 

A  reversion  depending  upon  the 
contingency  of  a  tenant  for  life 
dying  without  issue,  the  tenant 
for  life  being  fifty-six  years  of  age, 
and  married,  and  his  wife  being 
in  her  fifty-fourth  year,  and  the 
only  issue  of  the  marriage  having 
been  a  still- born  child  eleven  years 
previously,  is  the  subject  of  esti- 
mate or  calculation.  Boothby  v. 
Booihby.  Page  604 

CORONER. 

Certain  freeholders  of  the  county  of 
S*  presented  a  petition  to  the 
Lord  Chancellor,  praying  that  the 
writ  issued  for  the  election  of  a 
coroner  might  be  set  aside,  or  its 
execution  stayed  until  after  a 
meeting  at  quarter  sessions,  at 
which  the  magistrates  of  the 
county  intended  to  propose  a  di- 
vision of  the  office.  The  Lord 
Chancellor,  in  the  absence  of  anv 
authority  in  support  of  the  appli- 
cation, refused  to  interfere.  In 
Coronership  of  Salop.      Page  377 


COSTS. 

See  Administratiok  OF  AssbtSiI. 
Practice,  6.  IS.  16.  18»  la  24, 
25.27. 

COVENANT. 
See  Infakt. 

CREDITOR. 

See  Administration  of  Assbts, 

1,2. 


DEVISEE. 
See  Heir. 

DISMISSING  BILL. 

See  Administration  of  A88bt8,4. 
Practice,  4.  21. 


ENROLMENT. 
See  Winding-up  Act,  9. 

EQUITY. 

L  The  right  and  property  of  an 
author  or  composer  of  any  work, 
whether  of  literature,  art,  or  sci* 
ence,  in  such  work  unpublished 
and  kept  for  his  private  use  or 
pleasure,  entitles  the  owner  to 
withhold  the  same  altogether,  or 
so  far  as  he  may  please,  from  the 

knowledge 
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knowledge  of  others;  and  the 
Court  will  interfere  to  prevent  the 
invation  of  this  riglit  by  the  pub- 
lication of  a  catalogue  containing 
a  description  of  such  work.  Prince 
Albert  v.  Strange,  Page  25 

2.  The  bill  alleged  that,  at  the  time 
of  executing  a  voluntary  settle- 
ment, the  settlor  was  insolvent  or 
in  embarrassed  circumstances,  or 
indebted  to  divers  persons :  Held, 
in  the  absence  of  any  proof  of 
actual  insolvency,  that  the  mere 
fact  of  the  settlor  then  owing 
some  debts  was  not  sufficient  to 
invalidate  the  settlement. 

In  this  case  there  was  no  alle- 
gation of  any  debt  owing  to  the 
Plaintiff  at  the  date  of  the  settle- 
ment, but  the  fact  was  proved  by 
evidence  in  the  cause  :  Held,  that 
this  circumstance,  though  forming 
no  ground  for  deciding  at  once 
against  the  validity  of  the  settle- 
ment, laid  the  foundation  for  en- 
quiry ;  and  the  Court  accordingly 
directed  a  reference  to  enquire, 
what  debts  were  owing  by  the 
settlor  at  the  time  of  executing 
the  settlement,  and  at  his  death, 
and  what,  at  the  time  of  the  set- 
tlement, was  the  amount  of  the 
settlor's  property  not  included  in 
it.     Skarfy.  Soulby.        Page  364 

3.  By  a  parol  ante-nuptial  agree- 
ment, it  was  agreed,  that  the  hus- 
band should  take  a  certain  portii  n 
of  the  wife's  property,  and  that 
the  residue  should  be  settled  for 
her  separate  use.  This  agreement 
was  carried  out  so  far  as  related 


to  the  husband ;  but  no  settlement 
was  made  on  the  wife.  The 
wife  subsequently  to  her  mar- 
riage filed  her  bill  by  her  next 
friend,  stating  these  facts,  and 
praying  that  her  interests  in  cer- 
tain property  consisting  of  real 
estate  coming  to  her  might  be 
declared  accordingly.  The  hus- 
band, by  his  answer,  admitted  the 
statements  in  the  bill.  A  deed 
was  then  prepared,  purporting  to 
be  a  settlement  on  the  wife,  in 
pursuance  of  the  agreement,  and 
giving  her  a  power  to  dispose  of 
her  property  by  will.  This  deed, 
though  signed  by  the  wife,  was 
not  acknowledged  by  her.  She 
made  a  will,  disposing  of  her  pro- 
perty in  favour  of  her  husband 
and  other  parties,  and  died.  The 
husband  then  filed  a  supplemental 
bill,  praying,  as  against  the  heir  of 
the  wife,  that  the  parol  agreement 
might  be  carried  into  effect,  that 
the  want  of  an  acknowledgement 
might,  ifnecessary,bcsupplied,  and 
that  the  will  of  the  wife  might  be 
established  as  a  valid  execution  of 
the  power  given  to  her  by  the  deed. 
Held,  first,  that,  in  a  suit  thus 
framed,  there  was  no  case  estab- 
lished in  point  of  proof  as  against 
the  heir ;  secondly,  that  the  con- 
tract so  entered  into  before  mar- 
riage, there  being  nothing  but 
marringe  following,  could  not  be 
carried  into  effect  under  the  sta- 
tute of  frauds  ;  and,  thirdly,  that 
the  Court  would  not  supply  the 
want  of  the  acknowledgment,  as 
3  A  4  tending 
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tending  to  destroy  the  protection 
which  the  law  throws  around  mar- 
ried women.   Lassence  v.  Tierney. 

Page  551 

See  Trustee. 

EVIDENCE. 
See  Practice,  7. 

EXCEPTIONS  TO  ANSWER. 
See  Practice,  8. 

EXECUTOR. 

I.  Two  of  three  executors,  with  the 
knowledge  that  there  were  un- 
settled accounts  subsisting  at  the 
testator's  death  between  the  tes- 
tator and  their  co-executor  in  re- 
spect of  which  they  had  reason  to 
believe  that  the  latter  was  con- 
siderably indebted  to  the  estate, 
took  no  effectual  steps  to  compel 
him  to  account  and  pay  or  secure 
the  balance  due  for  several  years 
after  the  trustees*  death,  at  the 
end  of  which  he  became  bank- 
rupt. The  solvent  executors  being 
unable  to  prove  that  an  attempt 
to  recover  the  money  at  an  earlier 
period  would  have  been  fruitless, 
were  decreed  to  make  good  the 
loss,  as  having  been  occasioned 
by  their  wilful  neglect  and  default. 
It  is  the  duty  of  executors,  no 
less  than  of  trustees,  to  keep  a 
check  upon  each  other's  conduct, 
and  an  executor  is  equally  charge- 
able with  neglect  in  allowing  a 
part  of  the  estate  to  remain  out- 


standing in  an  improper  state  of 
investment,  whether  the  party  in 
whose  hands  it  is  so  outstanding 
be  a  co-executor  or  a  stranger. 
Styles  y.  Guy.  Page  422 

2.  Under  a  decree  against  executors 
for  the  common  accounts,  each  .is 
chargeable  only  with  his  actual 
or  constructive  receipts ;  and, 
therefore,  in  such  a  suit  an  execu- 
tor will  escape  liability,  by  shew- 
ing eitlier  that  he  has  been  wholly 
passive,  or  that  he  has  only  acted 
so  far  as  it  was  necessary  to  en- 
able his  co-executor  to  administer 
the  estate;  but  secus^  where  lie 
is  sought  to  be  made  liable  fox 
wilful  neglect  and  default.  Ter- 
rell V.  Matthetos.  Page  433  n. 


FELLOWSHIP. 

Sec  College  Statutes. 

FINES  AND  RECOVERIES 
ABOLITION  ACT. 

See  Lunacy,  10. 

FORMA  PAUPERIS,  SUING  IN. 
See  Practice,  18. 

FRAUDS,  STATUTE  OF. 
See  Equity,  3. 


GENERAL 
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GENERAL  ORDERS. 

(29  Order  of  M^y  1845.) 

iS^ePBACTIC  B,  5. 


HEIR. 

Observations  on  the  practical  con- 
sequences, in  possible  cases,  of  the 
doctrine  established  in  Spackman  \ 
V.  Timbrdl  (8  Sim.  253.),  that  an 
heir  or  devisee  may,  by  alienation 
of  the  descended  or  devised  es- 
tates, place  them  out  of  the  reach 
of  the  ancestor's  or  devisor's  cre- 
ditors, while  he  remains  personally 
liable  to  them  for  the  value  of  the 
estates.    Pimm  v.  Insall. 

Page  449 

HUSBAND  AND  WIFE. 

A  married  woman  entitled  for  her 
separate  use  to  the  dividends  of 
certain  stock  standing  in  the 
names  of  trustees,  of  whom  her 
husband  was  one,  permitted  these 
dividends  for  a  number  of  years 
to  be  paid  to  the  husband*s  bank- 
ers to  his  separate  account :  it 
appeared  also,  by  the  evidence, 
that  he  made  use  of  these  funds 
as  his  own  property.  Held,  that 
a  course  of  dealing  was  proved, 
as  existing  between  the  husband 
and  wife,  which  shewed  that  the 
money  was  paid  to  the  husband,  as 
husband  and  not  as  trustee ;  and 


that  this  being  done  with  the 
assent  and  acquiescence  of  the 
wife,  disentitled  her  from  claiming 
any  part  of  the  money  as  against 
the  estate  of  the  husband.  Caion 
v.  Hideout.  Page  599 

See  Constructive  Notice. 
Equity,  3. 
Marriage  Settlement. 


INFANT. 

A  covenant  by  an  infant  heiress  and 
her  intended  husband,  in  marriage 
articles,  to  settle  the  descended 
estate  on  the  issue  of  the  marri- 
age, though  effectual  to  defeat 
any  alienation  by  the  husband  and 
wife  during  the  coverture^  incon- 
sistent with  the  articles,  is  not  in 
itself  an  alienation  of  the  estate, 
and,  therefore,  has  not  the  effect 
of  withdrawing  it  from  the  claims 
of  the  ancestor's  creditors  in  a 
suit  subsequently  instituted  by 
them  for  payment  of  his  debts. 

Whether  a  settlement  executed 
pursuant  to  such  articles  afier  the 
institution  of  such  suit,  would 
have  that  effect^  quare.  Pimm 
V.  InsaiL  Page  449 

See  Lunacy,  4. 

INJUNCTION. 

1.  The  Court  will  interfere  by  in- 
junction, to  prevent  a  party  avail- 
ing himself  in  any  manner  of  a 
title  arising  out  of  a  violation  of 

right 
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right  or  breach  of  contract   or 
confidence. 

The  cases  in  which  the  Court 
refuses  to  interfere  by  injunction 
until  the  legal  right  is  established 
at  law  have  no  application  to 
cases  in  which  the  Court  exer- 
cises an  original  and  independent 
jurisdiction  to  prevent  a  wrong 
arising  from  a  violation  of  right 
or  breach  of  contract  or  confi- 
dence. 

A  party  having,  at  the  suit  of 
A.  and  B.y  submitted  to  an  injunc- 
tion restraining  him  from  publish- 
ing certain  etchings,  the  work  of 
A.  and  B.  respectively,  cannot  ob- 
ject to  an  injunction  granted  on 
the  application  of  ^.  restraining 
the  publication  of  a  catalogue  or 
description  of  the  etchings,  on  the 
ground  that  it  is  too  extensive,  as 
not  clearly  identifying  which  of 
such  etchings  belong  exclusively 
to  A,     Prince  Albert  v.  Strange. 

Page  25 

2.  Upon  an  application  for  an  in- 
junction to  restrain  the  breach  of 
an  agreement,  the  Court  ordered 
the  motion  to  stand  over,  with 
liberty  for  the  Plaintiff  to  take 
proceedings  at  law.  The  Plaintiff 
thereupon  brought  his  action,  and 
recovered  a  sum  of  500/.  by  way 
of  liquidated  damages,  and  then 
renewed  his  application  for  an  in- 
junction. The  Court,  under  these 
circumstances,  refused  to  inter- 
fere.    Saint er  v.  Ferguson. 

Page  2S6 

5    Injunction  decreed  to  restrain  a 
solicitor  from  communicating  to  a 


party,  who  was  suing  a  former 
client,  documents  or  matters  of 
evidence  which  had  come  to  the 
possession  or  knowledge  of  the 
solicitor  in  respect  of  his  employ- 
ment for  such  client,  and  to  re- 
strain the  party  suing  from  using 
in  his  action,  or  otherwise,  any 
documents  or  matters  of  evidence 
which  he  had  so  obtained.  Lewis 
V.  Smith.  Page  417 

4.  A  Railway  Company,  by  their 
Act,  had  power  to  make  a  rail- 
way from  E,  to  P.  The  original 
undertaking  being  found  imprac- 
ticable, the  majority  of  the  share- 
holders agreed  to  construct  a 
railway  from  E.  to  L.,  a  very 
small  portion  of  the  line  originally 
contemplated.  An  injunction  was 
granted  at  the  suit  of  an  individual 
shareholder,  restraining  the  Com- 
pany from  making  that  limited 
portion  onii/.  Cohen  v.  Wilkin^ 
son.  Page  481 

5.  On  a  bill  filed  to  restrain  a  Rail- 
way Company  from  paying  any 
dividend,  either  declared  or  to 
be  declared,  contrary  to  the  pro- 
visions of  an  Act  of  Parliament: 
Injunction  granted  as  to  future 
dividends ;  but  refused  as  to  a  di- 
vidend declared,  on  the  ground 
that  the  Plaintiff  shewed  no  title 
to  share  in  such  dividend,  and  that 
the  general  body  of  the  share- 
holders, who  were  interested  in 
the  dividend,  were  not  adequately 
represented.  Carlisle  v.  The  South 
Eastern  Railxoay  Company, 

Page  689 
See  Practice,  1.  11.  19.  27- 

ISSUE. 
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ISSUE. 
See  Practice,  21. 


JOINT  STOCK  COMPANY. 

Sfl0  Winding-up  Act,  1848. 

Winding-up  Amendment  Act. 


LANDS  CLAUSES  CONSOLI- 
DATION ACT,  184^. 

1.  Where  a  party  has  a  beneficial 
interest  in  property  proposed  to 
be  taken  by  a  Railway  Company, 
it  is  competent  for  the  Company 
to  deal  with  him  solely  in  respect 
of  such  interest ;  and  in  giving  the 
bond  and  complying  with  the 
other  requirements  of  the  85th 
section  of  the  Lands  Clauses 
Consolidation  Act,  1845,  it  is  re- 
quisite for  the  Company  only  to 
have  regard  to  the  particular  in- 
terest of  the  party  from  whom 
they  so  purchase. 

The  circumstance,  that  the 
original  taking  possession  by  the 
Company  had  been  irregular,  from 
the  ipsufficient  amount  of  the  bond 
given,  is  no  objection  to  a  sub- 
sequent bond  given  in  a  sufficient 
amount, so  as  to  exclude  the  oper- 
ation of  the  85th  section. 

Although  in  such  a  case  a  ques- 
tion may  arise  as  to  the  time  from 
which  interest  will  be  payable,  yet 
the  Court  will  not,  on  this  account, 
restrain  the  Company  from  pro- 
ceeding  with   their  works    after 


giving  a  bond  in  the  terms  pointed 
out  by,  and  complying  with  the 
other  provisions  of,  the  85th  sec- 
tion. Willei/  V.  The  South  Eastern 
Railway  Company,  Page  58 

%  The  owner  of  property  not  re- 
quired for  the  purposes  of  a  Rail- 
way Company',  has  no  right  to 
enforce,  as  against  the  Company, 
the  provisions  of  the  68th  section 
of  <^  The  Lands  Clauses  Conso- 
lidation Act,  1845  "  (8  Via.  c.  18.), 
on  the  allegation  that  his  pro- 
perty is  injuriously  affected  by 
the  proximity  of  the  railway* 

Where  a  party  so  circumstanced 
had  given  notice  to  the  Company 
either  to  pay  the  amount  claimed 
by  him  for  compensation,  or  to 
summon  a  jury  upder  the  provi- 
sions of  the  68th  section,  the 
Court,  at  the  instance  of  the  Com- 
pany, granted  an  injunction,  re- 
straining  him    from   taking   any 

proceedings  under  the  noticct 
and,  at  the  same  time,  gave  him 
liberty  to  bring  an  action  for  the 
purpose  of  trying  his  right  to 
compensation.  The  London  and 
North  Western  Railway  Company 
V.  Smith.  Page  216 

See  Lunacy,  6,  7. 

LEGACY. 

1.  A  testator,  by  his  will,  directed 
the  investment  of  2000/.,  and  the 
payment  of  the  interest  to  his 
daughter  for  life,  and  from  and 
after  her  death  declared  that  the 
trustees  should  hold  the  fund 
upon  trust,  to  pay  the  tame,  or 

assign 
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assign  the  securities,  whereon  the 
same  might  be  then  placed  or 
invested,  unto,  between,  and 
amongst  all  and  every  the  child 
and  children  of  his  said  daughter, 
as  and  when  they  should  seve- 
rally attain  the  respective  age  of 
twenty-one  years,  in  equal  shares 
and  proportions,  share  and  share 
alike,  *^  to  whom  I  give  and  be- 
queath the  same  accordingly." 
Held,  that  these  words  contained 
a  direct  gift,  independently  of  the 
direction  to  pay,  the  words  "  to 
whom  "  referring  to  all  and  every 
the  child  and  children  of  the 
testator's  daughter ;  and,  conse- 
quently that  a  child  of  the  tes- 
tator's daughter,  dying  under 
twenty-one,  took  a  vested  interest 
in  the  legacy.    In  re  Bartholomew. 

Page  354 
Q.  If  a  testator  leaves  a  legacy  ab- 
solutely as  regards  his  estate,  but 
restricts  the  mode  of  the  legatee's 
enjoyment  of  it,  to  secure  certain 
objects  for  the  benefit  of  the  le- 
gatee; upon  failure  of  such  ob- 
jects, the  absolute  gift  prevails : 
but,  if  there  be  no  such  absolute 
gift  as  between  the  legatee  and 
the  estate,  and  particular  modes 
of  enjoyment  are  prescribed,  and 
those  modes  of  enjoyment  fail, 
the  legacy  forms  part  of  the  tes- 
tator's estate,  as  not  having  in 
such  event  been  given  away  from 
it. 

In  the  case  of  a  will  con- 
taining such  a  disposition,  the 
intention  of  the  testator  is  to  be 
collected  from  the  whole  will,  and 


not  from  words  which,  standing 
alone,  would  constitute  an  abso- 
lute gift. 

When  the  terms  of  a  gifl  arc 
ambiguous,  leaving  it  doubtful, 
whether  or  not  an  absolute  in- 
terest is  given,  the  subsequent 
disposition  of  the  subject  matter 
of  the  gift,  in  every  possible  event 
which  can  arise,  forms  an  import- 
ant consideration  in  putting  a 
construction  on  those  ambiguous 
terms ;  such  a  disposition  being 
apparently  inconsistent  with  the 
intention  of  giving  an  absolute 
interest  in  the  first  instance.  Las' 
sence  v.  Tiemey*  Page  551 

LEGACY  DUTY. 

I1ie  profits  arising  from  the  tolls  of 
a  light-house  are  real  estate,  and 
not  subject  either  to  probate  or 
legacy  duty.  Aitomey^General  v. 
Jones*  Page  574 

LIGHT-HOUSE. 
See  Legacy  Duty. 

LIMITATION,  STATUTE  OF. 

The  42nd  section  of  the  3  &  4  WUl  4. 
c.  27.  has  reference  only  to  the 
land  on  which  a  demand  is  secured, 
the  object  being  to  relieve  land 
frbm  arrears  of  charges  beyond 
six  years^  and  this  object  is  not 
affected  by  the  terms  of  the  3rd 
section  of  the  3  &  4  Will.  4.  c.  42., 
which  relates  to  a  different  sub- 
ject, namely,  to  personal  actions 
only. 

Hie 
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The  Srd  section  of  the  Act  3  & 
4  WilL^.  C.42.  is  to  be  treated 
as  an  exception  out  of  the  42nd 
section  of  the  3  &  4  WUL  4.  c.  27., 
and  the  construction  of  the  two 
Acts  taken  together  is,  that  no 
more  than  the  six  years'  arrears  of 
rent  or  interest  in  respect  of  any 
sum  charged  upon,  or  payable  out 
of  land  or  rent,  shall  be  recovered 
by  any  distress,  action,  or  suit, 
other  than  and  except  in  actions 
upon  covenant  or  debt  upon  spe- 
cialty, in  which  case  the  limita- 
tion shall  be  twenty  years. 

Thus  where  an  annuity  was 
charged  on  lands,  and  secured  by 
the  personal  covenant  of  the 
grantor;  Held,  that  under  the 
provisions  of  the  above-mentioned 
statutes,  six  years  was  the  limita- 
tion of  the  arrears  which  could 
be  recovered,  and  that  this  period 
was  to  be  reckoned  from  the  time 
when  the  claim  was  made  in  the 
suit,  under  which  the  incumbrance 
was  established.  Hunter  v.  Nock- 
olds.  Page  640 


LUNACY. 

1.  Where  it  clearly  appeared  that 
the  lunatic  was  a  trustee  of  mort- 
gaged premises,  and  the  mortgage 
deed  contained  a  declaration  to 
that  effect :  Held,  that  the  costs 
of  proceedings  under  the  Act 
1  Will.  4.  c.  60.,  to  obtain  a  re- 
conveyance must  be  borne  by  the 
mortgagor.  In  re  Lewes.  Page  23 

2.  Ad  interim  committee  incapable 


of  conveying  under  the  Act 
1  Will.  4.  c.  60.  *.  3.  In  re  PouU 
ton.  •  Page  100 

3.  Order,  in  the  nature  of  a  stop  or- 
der, granted  on  the  application  of 
the  assignee  of  the  interest  of  the 
sole  next  of  kin  of  a  lunatic.  In 
re  Moore.  Page  103 

4.  In  the  case  of  infants,  it  is  the 
habit  of  the  Court  very  much  to 
disregard  form  in  order  better  to 
protect  their  interests,  and  in  some 
respects  lunatics  are  entitled  to  a 
similar  privilege.  This  indulgence, 
however,  is  not  to  be  granted  to 
the  same  extent  to  a  lunatic  ap- 
plying for  a  supersedeas^  for  he 
cannot  at  the  same  time  assert  his 
soundness  of  mind  and  claim  the 
benefit  of  any  relaxation  of  prac- 
tice conceded  to  those  of  unsoqnd 
mind. 

SembUy  that,  for  the  purpose  of 
discouraging  improper  applica- 
tions for  a  supersedeas^  the  Lord 
Chancellor  will  not  adjudicate 
upon  a  case  in  favour  of  the  peti- 
tioner, where  it  clearly  appears 
that  improper  means  have  been 
used  in  getting  up  the  petition. 

Although  the  Great  Seal  may 
withhold  a  commission,  if  not  re- 
quired for  the  protection  of  person 
or  property,  where  the  circum- 
stances of  the  case  create  great 
difficulty  in  ascertaining  whether 
there  exists  unsoundness  of  mind 
of  a  character  to  subject  the  party 
to  the  operation  of  a  commission, 
yet  very  different  considerations 
will  regulate  the  discretion  o^  the 
Court  in  deciding  upon  an  ap- 
plication 
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plication  for  superseding  a  com- 
mission which  has  once  regularly 
issued. 

The  existence  of  a  delusion  is 
the  symptom  or  result  of  a  dis- 
eased mind,  and  therefore  so  long 
as  it  continues,  whether  exhibiting 
itself  more  or  less  distinctly,  there 
must  still  be  unsoundness. 

The  most  satisfactory  proof  of 
recovery  from  an  unsound  state 
of  mind,  is  the  conviction  of  the 
non-reality  of  the  delusions  which 
arose  from  the  disease. 

Semble.  A  commission  will  not 
be  superseded  when  any  declared 
illusion  continues  to  exist. 

A  petition  for  a  supersedeas 
having  failed)  the  Court,  under  the 
circumstances,  refused  to  make 
any  order  as  to  co^ts^  but  directed 
the  matter  on  this  point  to  stand 
over,  by  way  of  affording  a  se- 
curity against  the  repetition  of 
the  application  except  on  proper 
grounds. 

Where  a  petition  for  a  super- 
sedeas  was  presented  in  the  name 
of  a  lunatic  and  was  dismissed^  the 
Court  refused  to  make  any  order 
as  to  costs,  although  it  was  ap- 
parent that  the  petition  originated 
with  third  parties,  the  Court  con- 
sidering that  it  had  no  power  to 
make  those  parties  pay  the  costs. 
In  re  Dyce  Sombre.        Page  116 
5.  The  carriage  of  a  commission  of 
lunacy  given  to  the  secretary  of 
the   Lunatics   Friend   Society  in 
preference  to  the  next  of  kin  of 
the  lunatic.     In  re  Anstie> 

Page  200. 


6.  The  circumstance  that  a  com- 
mittee of  a  lunatic's  estate  resides 
at  a  distance  from  the  property  is 
not  a  ground  per  se  for  discharg- 
ing such  committee,  although  it 
may  raise  a  case  for  enquiry  be- 
fore the  Master,  as  to  the  pro- 
priety of  his  being  discharged. 

It  is  competent  for  committees 
to  employ  an  agent  to  superintend 
the  details  of  the  management  of 
the  estate  of  the  lunatic. 

Committees  have  no  authority 
of  themselves  to  cut  timber,  or  to 
expend  sums  in  draining  and  other 
improvements,  or  to  consent  to  an 
Act  of  Parliament  for  making  a 
railway. 

The  13th  Order  in  lunacy  of 
the  27th  October^  1842,  does  not 
authorise  the  Master  to  take 
upon  himself  the  direction  of  the 
lunatic*s  estate  in  the  matters 
last-mentioned,  but  was  intended 
solely  to  enable  him  to  conduct 
enquiries  respecting  the  person 
and  property  of  the  lunatic  with- 
out any  previous  order  for  that 
purpose. 

Where  committees  of  a  luna- 
tic's estate  had  expended  large 
sums  in  draining  and  other  im- 
provements, and  had  contracted 
with  a  Railway  Company  for  sale 
of  a  part  of  the  estate,  and  done 
other  acts  which  were  not  within 
the  scope  of  their  authority,  but 
had  as  to  all  of  them  acted  under 
the  sanction  of  the  Master  in  lu- 
nacy. Held,  on  a  petition  by  the 
heir-at-law  of  the  lunatic,  that  al- 
though the  proceedings  were  irre- 
gular. 
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gular,  they  formed  no  ground  for 
dismissing  the  committees  from 
their  office. 

If  a  committee  expend  the  luna- 
tic's property  without  the  sanction 
of  the  Lord  Chancellor,  the  Court 
will  direct  a  reference  to  the 
Master  to  enquire  whether  the 
expenditure  has  been  beneficial  or 
not,  and  even  if  it  turns  out  to 
have  been  beneficial,  will  make 
the  committee  bear  the  costs  of 
the  enquiry ;  but  the  Court  re- 
fused to  act  on  this  rule,  where 
the  expenditure  had  been  incurred 
with  the  sanction  of  the  Master, 
although  such  sanction  was  irre- 
gular. 

The  infant  heir-at-law  of  a  lu- 
natic, having  no  legal  or  testamen- 
tary guardian,  appeared  and  con- 
sented in  the  proceedings  in  the 
lunacy  by  the  same  solicitor  who 
conducted  the  general  matters  of 
the  lunacy.  Held,  that  accounts, 
which  had  been  passed  under 
these  circumstances  could  not,  on 
this  ground  alone,  be  reopened. 

Whether  it  is  necessary  for  any 
purpose  in  lunacy,  that  an  infant 
heir-at-law  should  appear  by  a  tes- 
tamentary or  legal  guardian,  or 
whether  there  is  any  process  in 
lunacy  by  which  a  legal  guardian 
can  be  appointed,  qucere.  In  re 
Broxvn.  Page  201 

7.  The  costs  occasioned  by  a  refer- 
ence to  the  Master  as  to  the  pro- 
priety of  a  sale  of  part  of  the 
lunatic's  estate  to  a  Railway  Com- 
pany, ordered  to  be  paid  by  the 
Company  under  the  80th  section 


of  *<  The  Lands  Clauses  Consoli- 
dation Act,  1845.**  In  re  Tay- 
lor. Page  210 

8.  The  Lord  Chancellor  has  no  juris- 
diction under  the  34th  section  of 
the  1  Will.  4.  c.  65.  to  deal  with 
the  property  of  a  party  declared 
lunatic  by  a  foreign  jurisdiction, 
except  only  in  conformity  with 
the  laws  of  the  country  where  the 
lunacy  has  been  declared.  New^ 
ton  v.  Manning.  Page  362 

9.  Property  of  which  a  lunatic  (not 
so  found  by  inquisition)  was  mort- 
gagee in  fee  for  1200/.,  was  sold 
for  900/.  His  beneficial  interest  in 
the  purchase-money  having  been, 
by  means  of  an  equitable  charge, 
reduced  below  700/. :  Held,  that 
this  case  fell  within  the  5th  sec- 
tion of  the  Act  1  WiU.  4.  c.  60.  In 
re   Sandford.  Page  538 

10.  Under  the  33rd  section  of  the 
Act  3  &  4  WiU.  4.  c.  74.,  the  Lord 
Chancellor  of  Great  Britain  has 
jurisdiction,  as  protector,  to  con- 
sent to  the  enlargement,  by  the 
tenant  in  tail,  of  a  base-fee  in 
lands  in  England^  the  tenant  for 
life  being  a  lunatic,  so  found  in 
Ireland^  and  resident  there* 

The  Lord  Chancellor,  however, 
refused  his  consent  in  the  absence 
of  the  remainderman,  and  where 
the  effect  of  such  consent  would 
have  been  to  vest  the  estates  in 
the  husband  of  the  tenant  for  life 
to  the  exclusion  of  her  issue,,and 
also  of  the  brother  of  the  lunatic, 
that  brother  being  the  remainder- 
man.   In  re  Graydon.      Page  655 

11.  Application  of  the  rule  as  to 

the 
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the  costs  of  proceedings  under 
1  fVilL  4*  c.  60.  for  the  purpose 
of  obtaining  a  reconveyance  of 
mortgaged  premises,  to  the  case 
of  a  lunatic  mortgagee  who  was  a 
trustee,  and  where  the  existence 
of  the  trust  did  not  appear  on  the 
mortgage  deed.    In  re  Townsend. 

Page  686 

See  Practice,  12. 

LUNATICS  FRIEND  SOCIETY. 
See  Lunacy,  6. 


MARRIAGE  SETTLEMENT. 

By  a  postnuptial  settlement  a  sum 
of  money,  the  property  of  the 
wife,  was  vested  in  .trustees  upon 
trusts,  which  were  construed  to 
operate  as  a  direction  to  pay  the 
dividends  to  the  wife  for  her  life, 
or  to  her  appointees  without  an- 
ticipation: Held,  that  the  re- 
straint against  anticipation  ope- 
rated during  the  whole  life  of  the 
wife,  and  was  not  restricted  to 
an  existing  coverture  by  the  in- 
troduction of  additional  words, 
which  obviously  applied  only  to 
such  existing  coverture. 

If  the  restriction  forms  part  of 
the  only  sentence  which  gives 
any  estate,  and  is  in  words  made 
part  of  the  gift,  then  the  estate 
and  the  restriction  must  be  com- 
mensurate.    In  re  Gqffee, 

Page  .541 

See  Infant. 


MINING  COMPANY. 
See  Winding-up  Act,  1. 

MODUS. 
See  Tithe. 

MORTGAGE. 
See  Lunacy,  1.  11. 


ORDERS  OF  COURT. 
See  General  Orders. 

ORDERS  IN  LUNACY. 
See  Lunacy,  6. 


PAROL  AGREEMENT. 
See  Equity,  3. 

PARTIES  TO  SUIT. 

See  Administration  of  Assets,  S. 
Injunction,  5, 

PARTNERSHIP. 

An  equal  partnership  imph'es  not 
only  an  equal  participation  de 
Jacto  in  pro6t  and  loss,  but  a  right 
in  each  partner  to  claim  and  insist 
on  such  participation.  Thus,  al- 
though in  a  case  where  parties 
had  participated  equally  in  profit 
and  loss,  the  law  would  in  the  ab- 
sence of  any  contract,  or  any 
dealing  from  which  a  contract 
might   be   inferred,  presume    an 

equal 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


equal  partnership ;  yet  thia  pre* 
Eumption  would  not  aiise  if  the 
books  of  the  concern  and  the 
dealings  oC  tlie  parties  iheired 
that  such  could  not  have  been  the 
terms  on  which  the  business  was 
carried  on.     Steioari  v.  FaHiet. 

Page  137 
See  Admimstratiok  of   As- 
a£T3,  3. 

PATENT. 


Where  the  Court  direcU  a 


instead  of  granting  an  injunction, 
against  the  equitable  assignee  of| 
a  patent,  it  will  not  exact  from 
the  Defendant  any  admissions  as 
to  the  validity  of  the  patent.  Pid' 
ding  V.  Franh.  Page  56 

PAWNBROKER. 
The  Pawnbrokers  Act  (39  &  40 
Geo.  3.  c.  99.)>  does  not  apply  to 
transactions  above  lOl.  With  re- 
gard, therefore,  to  such  transac- 
tions, a  pawnbroker  is  in  the  same 
position  as  any  other  person,  and 
may  avail  himself  of  the  provisions 
of  the  2  &  3  yicl.  c.  37.,  for  the 
purpose  of  obtaining  a  higher  rate 
of  interest  than  5/.  per  cent. ;  and 
a  contract  for  that  purpose,  made 
upon  the  deposit  of  goods,  will 
not  be  invnliil  incrcl^  becuuse  it 
contains  stipulations  peculiar  to 
an  ordinary  pawnbroking  transac 
tion.     Fitch  v.  Roch/orl. 

Page  184. 

PETITION. 
See  Practice,  12. 


PLEADING, 
In  ordiT  to  try  whether  a  bill  is  a 
bill  of  review  or  a  supplemental 
bill  in  the  nature  of  a  bill  of 
review,  and  therefore  requiring 
the  leave  of  the  Court  before  it 
can  be  filed,  the  first  question  is, 
whether  it  is  inconsistent  with  or 
impeaches  the  decree  to  which  it 
refers,  and  one  lest  of  this  is,  whe- 
ther, if  the  decree  had  not  been  re- 
ferred  to  tn  the  bill,  it  could  have 
been  pleaded  in  bar  to  the  relief 
prayed. 

A  suit  was  instituted  on  behalf 
of  infants  against  the  tenant  for 
life  and  three  trustees  in  reapect 
of  s  breach  of  trust.  The  bill 
being  taken  pro  conJettOt  *  de- 
cree was  made  against  the  tros- 
Iccs  for  the  payment  of  a  large 
sura  in  respect  of  the  breach  of 
trust.  One  of  the  rustees,  who 
was  abroad  and  in  contempt  for 
non- performance  uf  the  decree, 
6led  a  second  bill  against  the 
Plaintiffs  and  the  other  Defend- 
ants in  the  first  suit,  recognising 
the  decree  in  that  suit,  but  (be* 
sides  other  things,  which  were 
clearly  not  InconBistcnt  with  the 
decree),  seeking,  on  the  ground 
of  fraud  and  collusion  between 
the  tenant  for  life  and  his  co- 
trustees, to  make  the  interest  of 
the  tenant  for  life  available,  for 
the  purpose  of  reimbursing  him, 
the  PlaintiB',  the  liability  with 
which  he  had  been  fixed  as  he 
alleged  through  the  active  agency 
of  the  tenant  for  life  :  Held,  that 
3  It  such 


18 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


such  a  bill  could  not  be  regarded 
as  a  bill  of  review  or  as  a  sup- 
plemental bill  in  the  nature  of  a 
bill  of  review,  and  a  motion  to 
take  the  same  off  the  file  for  irre- 
gularity, as  having  been  filed  with- 
out the  leave  of  the  Court,  was 
refused  with  costs. 

Held  also,  that  this  decision 
was  not  affected  by  the  fact,  that 
there  were  matters  in  the  prayer 
of  the  bill,  as  to  which  the  Plain- 
tiff would  not  be  entitled  to  relief. 

The  circumstance  of  the  Plain- 
tiff being  out  of  the  jurisdiction, 
and  in  contempt  for  non-com- 
pliance with  the  decree  made,  did 
not  prevent  his  filing  the  bill  in 
question. 

The  bill  having  been  filed  be- 
fore the  Master  of  the  Rolls,  was 
ordered  to  be  transferred  to  the 
Yice-Chancellor  of  England,  by 
whom  the  decree  in  the  original 
suit  had  been  made.  Taylor  v. 
Taylor.  Page  397 

PRACTICE. 

1.  Affidavits  filed  in  support  of 
statements  introduced  into  the  bill 
by  amendment,  after  injunction 
granted,  and  tending  to  support 
the  injunction,  cannot  be  read  on 
a  motion  to  dissolve  that  injunc- 
tion.    Prince  Albert  v.   Strange. 

Page  47 

2.  A  Defendant  to  a  bill  of  revivor 
had  appeared  to  the  original  bill 
by  his  solicitor,  but  before  the 
filing  of  the  bill  of  revivor,  had 
^^one  out  of  the  jurisdiction.    The 


Court  ordered,  that  service  of  the 
subpcena  to  appear  on  the  solicitor, 
should  be  good  service  on  the 
Defendant.     Norton  y.  Hepworth. 

Page  54 
S.  Where  a  Defendant,  in  his  answer, 
states  his  ignorance  of  a  fact,  save 
as  may  appear  in  his  answer  or 
by  documents  in  his  schedule,  no 
document  in  the  schedule  will  be 
exempted  from  production,  al- 
though the  answer,  as  to  some, 
positively  states  that  they  are 
privileged  communications.  JVf' /n- 
tosh  V.  The  Great  Western  RaiU 
xoay  Company.  Page  73 

4.  Bill  dismissed  for  want  of  pro- 
secution, with  costs,  on  the  motion 
of  a  Defendant,  who  was  an  un- 
certificated bankrupt.  Blackmore 
V.  Smith.  Page  80 

5.  Leave  given,  under  the  29th  Order 
o^  May  1845^  to  enter  an  appear- 
ance for  the  wife,  the  husband 
having  been  served  on  behalf  of 
himself  and  wife,  with  subpcena  to 
appear  and  answer  under  the  33rd 
Order  of  May  1845.  Steek  ▼. 
Homer.  Page  83 

6.  Where  an  unnecessary  party  had 
been  served  with  a  petition  solely 
in  consequence  of  a  claim  set  up 
by  him,  he  was  lefl  to  bear  his 
own  costs.  In  re  Shrewsbury 
School.  Page  85 

7.  It  is  competent  for  the  Plaintiff, 
on  appeal  to  the  Lord  Chancellor, 
to  withdraw  from  the  evidence 
any  portion  of  the  answer  which 
which  may  have  been  read  in  the 
Court  below.    AUfrey  v.  AUfrey. 

Page  87 
8,  Form 
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8.  Form  of  order  referring  answer, 
when  the  bill  has  been  amended, 
and  Defendant  directed  to  answer 
amendments  and  exceptions  at 
the  same  time.     Watson  v.  Life. 

Page  104 

9.  If  a  cause  involves  matter  which 
can  only  properly  be  tried  by  a 
jury,  and,  on  the  hearing  in  the 
Court  below,  the  Judge,  by  the 
consent  of  the  parties,  decides 
the  question  at  issue  :  Held,  that 
this  decision  cannot  be  made  the 
subject  of  appeal,  unless  the  party 
dissatisfied  can  shew  that  the 
cause  is  one  fit  for  the  decision 
of  the  Court  without  directing  an 
issue. 

SembUj  that  parties  cannot,  by 
their  consent  or  otherwise,  on  a 
rehearing  or  appeal,  call  upon 
the  Court  to  decide  on  a  matter 
which,  in  the  usual  course,  ought 
to  be  referred  to  some  other  tri- 
bunal.    Stewart  v.  Forbes. 

Page  137 

10.  The  Defendant  to  a  bill  of  dis. 
covery  in  aid  of  the  Plaintifi"s  de- 
fence to  an  action  at  law,  cannot 
be  compelled  to  produce  a  docu- 
ment as  to  which  the  bill  contains 
no  allegation  that  it  relates  to 
the  matter  in  issue  in  the  action ; 
and  this  protection  was  held  to  be 
sufficiently  claimed  by  the  De- 
fendant stating  that  he  was  advised, 
and  verily  believed,  that  the  do- 
cument in  question  did  not  con- 
tain evidence  in  support  of  the 
Plaintiff's  pleas  in  the  action. 
Peile  V.  Stoddart.  Page  192 


11.  The  Court  will  refuse  to  enter- 
tain a  special  motion  for  dissolving 
the  common  injunction,  aAer  the 
answer  has  become  sufficient ;  the 
ordinary  mode  of  proceeding,  by 
orders  nisi  and  absolute,  being  ap- 
plicable to  that  case.  Raincock  ▼. 
Young.  Page  196 

12.  Where  two  petitions  in  the  same 
matter  are  answered  on  the  same 
day,  that  which  is  first  presented 
is  entitled  to  preaudience.  In  re 
Brookman.  Page  199 

13.  The  general  rule,  that,  for  the 
purposes  of  taxation  as  between 
party  and  party,  only  two  counsel 
can  be  allowed  as  against  an  ad- 
verse party,  will  not  be  departed 
from,  except  under  very  special 
circumstances.  Attomet/^ General 
V.  Munro.  Page  213 

14.  Where,  upon  an  appeal,  it  ap- 
pears that  the  matter  cannot  be 
properly  disposed  of  without  send- 
ing a  case  for  the  opinion  of  a 
court  of  law,  it  is  irregular  to 
direct  such  case  without  first  re- 
versing the  decree  or  order  of  the 
Court  below.    Salkeld  v.  Johnston. 

Page  242 

15.  On  a  reference  to  the  Master  as 
to  which  of  two  suits  instituted 
on  behalf  of  an  infant  was  most 
for  his  benefit :  Held,  that  it  was 
competent  (pr  the  Plaintiff  in  either 
suit  to  amend  his  bill,  and  that 
such  amendment  did  not  prevent 
the  Master  proceeding  with  the 
reference.     Goodale  v.  Gatvthorn. 

Page  319 

16.  A  Plaintiff,  whose  bill  had  been 

3  B  2  dismissed 
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dismissed  with  costs,  was  taken 
by  the  Defendant  on  an  attach- 
ment for  these  costs.  His  arrest 
being  irregular  on  the  ground  of 
privilege,  he  was  discharged  by 
the  Defendant,  but  was  afterwards 
retaken.  An  application  by  the 
Plaintiff  for  his  discharge  was  re- 
fused by  the  Lord  Chancellor,  on 
the  ground  that  the  first  arrest 
was  nugatory,  and  did  no(  pre- 
vent the  subsequent  caption. 

Where  a  Plaintiff's  bill  is  dis- 
missed with  costs,  a  writ  of  at- 
tachment is  the  right  mode  of 
recovering  such  costs. 

Certificate  of  the  clerks  of  re- 
cords and  writs,  upon  the  practice 
in  relation  to  the  issue  and  exe- 
cution of  writs  of  attachment  for 
nonpayment  of  costs.  Andrevoes 
V.  Walton.  Page  380 

17.  In  directing  a  reference  under 
a  private  Act  of  Parliament,  the 
Court  will  make  the  same  provi- 
sion for  the  production  of  deeds 
and  the  examination  of  parties 
and  witnesses,  as  in  the  case  of  a 
reference  in  a  suit.  Hyde  v.  Ed' 
wards.  Page  410 

18.  Where  costs  are  awarded  to  a 
party  suing  or  defending  in  Jormd 
pauperis  they  ought,  in  general, 
to  be  dives  and  not  pauper  costs. 
But  the  existing  practice  of  the 
Taxing  Master,  where  costs  are 
awarded  simpliciter  to  a  party 
suing  or  defending  in  forma  pau- 
perisy  is  to  tax  them  as  pauper 
costs  only,  and,  therefore,  where 
it  is  intended  that  the  party  shall 


have  dives  costs,  the  decree  or 
order  ought  to  contain  a  special 
direction  to  that  effect.  Ruhery 
V.  Morris. .  Page  413 

19.  The  rule  which  forbids  an  ap- 
peal on  the  question  of  costs 
alone  does  not  preclude  the  Court, 
where  the  appeal  embraces  other 
matters  also,  from  varying  the 
decree  as  to  costs,  though  it 
affirm  it  as  to  such  other  mat- 
ters; but  such  variation  will  not 
protect  the  Appellant  from  the 
costs  of  the  appeal. 

On  a  motion  for  an  injunction 
being  refused,  the  costs  were 
reserved  to  the  hearing  of  the 
cause ;  and  at  the  hearing,  the  in- 
junction was  decreed,  and  the 
Defendant  was  ordered  to  pay  to 
the  Plaintiff  the  costs  so  reserved, 
as  well  as  the  general  costs  of 
the  suit  relating  to  the  injunc- 
tion. But,  on  appeal,  this  course 
of  proceeding  was  disapproved  by 
the  Lord  Chancellor,  and  the  de- 
cree was  altered,  by  striking  out 
the  order  for  payment  of  the  re- 
served costs.     Lewis  v.  Smith, 

Page  417 

20.  Observations  on  the  impropriety 
of  a  party  appealing  from  a  de- 
cree which  he  had  not  opposed  in 
the  Court  below.  Christ" s  Hos- 
pital V.  Grainger.  Page  4f>0 

21.  On  an  issue  directed  at  the  hear- 
ing of  a  cause,  the  Defendant  ob- 
tained a  verdict,  and  a  motion  by 
the  Plaintiff  for  a  new  trial  having 
been  refused,  the  bill  was,  on 
further  directions,  dismissed.  The 

Plaintiff 
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PJaintiff  afterwards  gave  notice  of 
an  appeal  motion  for  a  new  trial, 
and  also  presented  a  petition  of 
appeal  from  the  final  order  of  dis- 
missal ;  but  on  the  appeal  motion 
coming  on  to  be  heard  first,  the 
Court  refused  to  hear  it  sepa- 
rately, being,  as  matters  then 
stood,  a  motion  in  a  diraissed  suit. 

On  the  two  proceedings  after- 
wards coming  on  to  be  heard  to- 
gether, it  appearing,  that  the 
Plaintiff's  title  to  equitable  relief 
depended  on  a  legal  right,  and 
tliat  that  right  depended  more  on 
questions  of  legal  presumption 
than  on  any  disputed  fact,  the 
Court,  not  being  perfectly  satis- 
iied^with  the  result  of  trial,  dis. 
charged  both  the  orders  appealed 
from,  and  made  an  order  retaining 
the  bill  for  a  twelvemonth,  with 
liberty  to  the  Plaintiff  to  bring  an 
action,  although  the  original  de- 
cree, directing  the  issue,  was  not 
appealed  from. 

When  a  bill  is  dismissed  on  the  I 
merits,  the   insertion  of  a  clause  ' 
that  the  dismissal  shall  be  without ! 
prejudice  to  any  question  but  that 
specifically  put   in  issue   by  the 
pleadings,  is  superfluous ;  for  the 
dismissal  of  the  bill  without  such 
reservation,  would  only  be  a  bar  as 
to  matters   in  issue   in   that  suit 
between  the  same  parties,  and  the 
Court  has  no  power  to  interfere 
with  the  effect  which  such  a  decree 
may  have,  as  a  matter  of  evidence, 
in  any  future  proceeding  in  whi'ch 
it  might,  without  such  reservation, 


be  legitimately  used  as  evidence. 
The  Corporation  of  Rochester  v. 
Lee.  Page  467 

22.  Where  a  Defendant,  in  conse- 
quence of  bad  health  only,  and 
not  from  any  mental  incapacity,  is 
unable  to  put  in  his  answer,  the 
proper  course  is  to  apply  to  the 
Master  for  further  time ;  and  the 
Lord  Chancellor  discharged  an 
order  made  by  the  Vice-Chancel- 
lor  Knight  Bruce  that  a  Defend- 
ant so  circumstanced  might  hav^ 
a  guardian  assigned  him  for  the 
purpose  of  putting  in  his  answer. 
JVillyams  v.  Hodge.        Page  516 

23.  The  Defendant,  by  his  answer, 
denied  the  Plaintiff's  title  to  cer- 
tain money  deposited  with  a  bank, 
but  admitted  the  possession  of  a 
document  which  gave  him  the 
Defendant  control  over  that  mo- 
ney :  Held,  on  a  motion  for  the 
production  of  the  document,  that 
the  Plaintiffs  were  only  entitled 
to  inspect  it  and  take  copies,  and 
not  to  deprive  the  Defendant  of 
his  control  over  the  money  by 
having  the  document  deposited  in 
the  usual  way.  Mayor  of  Ber' 
xjcick  v.  Murray,  Page  530 

24'.  The  costs  of  a  case  directed  for 
the  opinion  of  a  court  of  law,  are 
not,  as  a  general  rule,  included  in 
the  ordinary  costs  of  a  suit.  Semble. 
Salkeld  V.  Johnston.        Page  533 

2.5*  Defendants,  who  instead  of 
disclaiming,  supported  the  case 
of  the  Plaintiff,  but  were  ultr- 
mately  held  not  entitled  to  any  of 
the  relief  accorded  to  (he  Plain- 
3  B  3  tiff. 
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tiffy  were  left  to  bear  their  own 
costs,  irrespective  of  the  consider- 
ation of  whether  originally  they 
were  or  not  rightly  made*  parties. 
Mode  of  proceeding,  where  a 
difficulty  arose  in  drawing  up  a 
decree  made  on  appeal,  in  con- 
sequence of  there  being  no  pro- 
per affidavit  of  service  of  the 
setting  down  of  the  appeal  on 
some  of  the  Respondents.  Rack^ 
ham  V.  Siddall.  Page  607. 

26.  The  Defendant,  by  his  answer, 
stated  that  certain  documents 
which  he  admitted  to  be  in  his 
possession  did  not  belong  to  him 
individually,  but  to  him  jointly 
with  other  parties,  who  acted  as 

•  his  agents,  and  against  whom  no 
equity  was  in  this  respect  raised 
by  the  bill.  Held,  that  the  ordi- 
nary rule  of  the  Court  applied  to 
this  case,  and  that  the  Plaintiff 
had  no  right  to  the  production  of 
the  documents,  either  on  the 
ground  that  they  were  in  the  ac- 
tual possession  of  the  Defendant, 
or  on  the  ground  that  the  parties 
to  whom  they  in  part  belonged 
acted  as  the  agents  of  the  De- 
fendant. 

Communications  which  passed 
between  the  Defendant  and  his 
agents  for  the  purpose  of  being 
communicated  by  his  agents  to  his 
legal  adviser,  Held  to  be  privi- 
leged from  production.  Reid  v. 
Langhis*  Page  627 

27*  On  a  bill  filed  for  an  injunction, 
the  Plaintiff  obtained  the  injunc- 

'    tion   on  motion,  the  Defendant 


appearing  and  opposing  the  mo- 
tion: the  bill  was  subsequently 
dismissed  with  costs.  Held,  that 
the  Defendant  was  entitled  to  the 
costs  of  the  motion  which  he  had 
unsuccessfully  opposed.  Sievens 
V.  Keating.  Page  659 

28.  What  evidence  is  sufficient  to 
justify  the  Court  in  directing  the 
usual  preliminary  enquiries  as  to 
parties. 

Under  what  circumstances  the 
Court  will  hear  a  cause  on  the 
merits  witliout  previously  direct- 
ing such  preliminary  enquiries. 
Miller  v.  Priddon.  Page  687 

See  Patent. 

PRELIMINARY  ENQUIRIES. 
See  Pbacticb,  28. 

PRIVILEGED  COMMUNI- 
CATIONS. 

See  Injunction. 
Practice,  26. 

PROBATE  DUTY. 
See  Leoact  Duty. 

PRODUCTION  OF  DOCU- 
MENTS. 

See  Practice,  3.  la  28.  26. 

PROTECTOR  OF  SETTLE- 
MENT. 

See  Lunacy,  10. 

PUBLIC 
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PUBLIC  COMPANY. 

An  agreement  was  entered  into  be- 
tween a  landowner  and  a  Railway 
Company,  that  the  former  should 
not  oppose  a  projected  Railway 
on  condition  that  there  should  be 
a  reference  to  arbitration,  for, 
among  other  purposes,  defining 
the  line  of  approach  to  his  pre. 
mises  from  a  turnpike  road,  which 
it  was  proposed  to  divert.  After 
the  award  indicating  such  ap- 
proach had  been  made,  it  became 
expedient  for  the  Company  fur- 
ther to  divert  the  turnpike-road, 
but  within  the  limits  of  deviation, 
and,  consequently,  necessary  to 
alter  the  line  of  the  approach  to 
the  landowner's  premises.  Held, 
that  the  Company  were  not  pre- 
cluded from  making  such  altera- 
ation.  Wood  v.  The  North  Slqf- 
Jbrdshire  RaUxjoay  Company. 

Page  278 


RAILWAY  COMPANY. 

Held,  following  the  decision  of  the 
House  of  Lords'  in  the  North 
British  Railway  Company  v.  Tod^ 
(12  CI.  &  Fin.  722.),  that  the 
plans  and  sections  of  an  intended 
Railway  Company,  deposited  in 
pursuance  of  the  standing  orders  . 
of  the  Houses  of  Parliament  can- 
not be  referred  to  for  the  pur- 
pose   of  construing  the  special 


acty  except  so  far  as  they  may 
have  been  incorporated  within  its 
provisions. 

Where,  in  consequence  of  a 
Company  raising  the  level  of  their 
railway  within  the  limits  of  ver- 
tical deviation,  it  became  neces- 
sary to  raise  the  height  of  a  bridge 
over  which  a  road  was  to  be  car- 
ried, Held  that  there  was  no 
restriction  as  to  the  powers  of  the 
Company  to  alter  the  levels  of 
the  approaches  to  the  bridge, 
provided  the  land  to  be  affected 
was  included  in  the  plans  and  sec- 
tions deposited,  or  mentioned  in 
the  books  of  reference,  and  that 
full  satisfaction  was  made  to  all 
parties  interested  for  the  damage 
sustained.  Beardmer  v.  The  Lon^ 
don  and  North  Western  Railway 
Company.  Page  112 

See  Injunction,  4, 5. 


RAILWAY  CLAUSES  CONSO- 
LIDATION  ACT. 

The  14th  section  of  the  Railway 
Clauses  Consolidation  Act,  (8  & 
9  Vict.  c.  20.)  is  to  be  construed 
as  referable  to  the  line  of  rail- 
way alone,  whereas  the  16th  sec- 
tion comprehends  all  collateral 
works,  therein  called  accommoda- 
tion works,  which  may  become 
necessary  in  consequence  of  the 
formation  of  the  railway  itself. 
Beardmer  v.  The  London  and 
North  Western  Railway  Company. 

Page  112 
3  B  4        RECEIVER. 
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RECEIVER. 
See  Administration  of  Assets^  3. 

REFERENCE  TO  MASTER. 
See  Practice,  15.  17. 

RENEWED  LEASE. 

Parties  interested  jointly  with  others 
in  a  lease  cannot  take  to  them- 
selves the  benefit  of  a  renewal  to 
the  exclusion  of  the  others  so 
jointly  interested  with  them.  Ciegg 
V.  Fishwick.  Page  294? 

RESTRAINT  AGAINST  ANTI- 
CIPATION. 

See  Marriage  Settlement. 


(     apply  the  rule  accordingl)'.     Cra- 
j      dock  V.  Piper.  Page  664 

i  2.  A  solicitor  who  accepts  a  trust 

•      under  a  will  or  settlement,  is  not 

I 

entitled  to  charge  for  work  and 
labour  done  by  him  as  a  solicitor 
in  executing  the  trust.  Ncvs  v. 
Jones.  Page  668  n. 

See  Injunction,  3. 

Vendor  and  Purchaser,  3. 


SOLICITOR. 

L  The  rule,  that  a  solicitor  being 
also  a  trustee  and  a  party  to  a 
cause  is  not  entitled  to  charge 
costs  except  costs  out  of  pocket, 
does  not  extend  beyond  the  case 
of  his  acting  as  solicitor  for  him- 
self alone. 

Application  of  the  rule  to  the 
case  of  a  solicitor  acting  for  a 
body  of  trustees,  of  whom  he  him- 
self was  one. 

Under  an  order  to  tax  costs 
generally  or  to  tax  costs  as  be- 
tween solicitor  and  client,  the 
Taxing  Masters  are  at  liberty  to 
take  notice  of  the  fact  that  the 
solicitor  is  also  a  trqstee,  and  to 


STATUTES. 

39  &  40  Geo.  3.  c.  99.  See  Pawn- 
broker. 

52  Geo.  3.  c.  lOL    See  Charity,  V,. 

1  Will.  4.  c.  60.  See  Bengal  Go- 
vernment Notes.  Lunacy,  1, 
2.  11. 

1  Will.  4.  c.  Q5.     See  Lunacy,  S. 

2  &  3  Will.  4.  c.  100.     See  Tithe. 

3  &  4  Will.  4.  c,  27.  See  Limita- 
tions, Statute  of. 

3  &  4  Will  4.  c.  42.  See  Limita- 
tions, Statute  of. 

3  &  4  Will.  4.  c.  74.  See  Lunacy, 
10. 

7  Will.  4.  &  I  Vict.  c.  26.  See  Will, 
1. 

2  &  3  Vict.  c.  37.  See  Pawnbroker. 

8  Vict.  c.  IS.  fSe^  Lands  Clauses 
Consolidation  Act,  1845. 

8  &  9  Vict.  c.  20.  See  Railway 
Clauses  Consolidation  Act. 

10  &  11  Vict.  c.  96.  See  Trustees 
Relief  Act. 

11  &  12  Vict.  c. 45.  See  Winding- 
up  Act,  1848. 

12  &  13  Vict.  c.  108.  See  Winding- 
up  Amendment  Act. 

STAYING 
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STAYING  PROCEEDINGS,     t 

I 

See  Administration  of  Assets,  2. ! 

I 

STOP  ORDER.  ! 

See  LuNACYy  3. 


SUBPOSNA,  SERVICE  OF. 
See  Practice,  2. 

SUPERSEDEAS. 
See  LuNACYi  4. 


TAXATION  OF  COSTS. 
See  Solicitor,  1. 

TITHE. 

I 

Tbe  object  of  the  Tithe  Prescription  ; 
Act,  2  &  3  ;Fi7/.  4.  c.  100.,  to  be 
inferred  from  its  preamble  as  ex-  . 
plained  by  the  enacting  part,  was, 
to  prevent  the  expense  and  incon- 
venience of  suits  for  tithes,  by  cs-  ; 
tablishing   certain   limitations    of 
time   after  which   claims  of  mo- 
duses  and  discharges  should  not 
be  questioned. 

And  the  effect  of  the  Act,  as  ap-  ' 
plicableto  claims  of  exemption,  is 
not  only  to  facilitate  the  proof  of 
exemption  dejacto  for  the  time ; 
past,  but  to  dispense  with  the ; 
proof  (which  was  before  required  j 
from  laymen)  of  any  legal  origin  ' 
of  such  exemption. 

And,  sembUf  (though  the  opinion 
of  the  majority  of  the  judges  con- 
sulted was  to  the  contrary),  that ; 
the  Act  applies  to  cases  in  which  \ 


it  appears  that  the  lands  have  paid 
tithes  of.  some  titheable  matters, 
other  than  those  for  which  the  ex« 
emption  is  claimed,  and  even  where 
such  last  mentioned  matters  are  of 
modern  introduction ;  as  well  as  to 
cases  in  which  the  lands  have  been 
enjoyed  without  payment  of  any 
tithes. 

But  Heidf  that,  at  all  events,  it 
is  sufficient,  even  in  a  case  of  the 
former  description,    for  the  oc- 
cupier to  allege  and  prove  that 
his  lands  have  been  enjoyed  for 
the  prescribed  period  without  pay- 
ment of  the  tithes  demanded^  un- 
less the  party  claiming  the  tithes 
shall  specifically  allege,  as  well 
as  prove,  that  other  tithes  have, 
during  that    period,    been    paid. 
And,  therefore,  where  a  bill  by  a 
vicar  for  some  particular  tithes 
contained     no     such    allegation, 
and  the  Defendants  alleged  and 
proved  that  their  lands  had  been 
enjoyed    for   the  prescribed    pe- 
riod,   without    payment    of   the 
tithes  demanded,  or  any  money 
or  other  matter  in  lieu  thereof,  it 
was  held  that   the  Court   could 
not  notice  the  fact  tliat  tithes  of 
other  matters  had  been  paid  for 
the  same  lands,  although  that  fact 
was    clearly  established    by   the 
evidence  in  the  cause  ;  and,  there- 
fore, that,  whether  the  fact  were  so 
or  not,  the  defence  set  up  was, 
upon  these  pleadings,  a  complete 
answer  to  the  Plaintiff's  demand, 
and  the  bill  was  accordingly  dis- 
missed. 

Semble, — that  a  modus  proved  to 

have 


726 


INDEX  TO  THE  PRINCIPAL  MATTERS 


have  been  acted  upon  for  the  pre- 
scribed period  cannot  be  defeated 
on  the  ground  of  rankness,  Sal- 
leld  V.  Johnston.  Page  242 

TRUSTEE. 

]•  A  trustee  under  a  deed  held  free- 
hold premises  in  trust  for  L.  &, 
her  heirs  and  assigns,  for  her  and 
their  own  use  and  benefit.  Z.  S,y 
by  her  will,  devised  these  pre- 
mises, among  others,  to  trustees, 
in  trust  to  sell,  and  out  of  the 
proceeds  to  pay  debts  and  legacies, 
the  legacies  being  specified  in  a 
certain  paper  marked  A.  This 
paper  not  being  forthcoming,  the 
trustee  of  the  deed,  offering  to 
pay  the  debts,  claimed  to  be  en- 
titled to  retain  the  trust  premises 
for  his  own  benefit.  On  a  bill  filed, 
however^  by  the  trustees  of  the 
will,  a  conveyance  to  them  was 
directed,  the  Lord  Chancellor 
holding  that  the  will  gave  them 
a  title  as  against  the  trustee  of 
the  deed,  who  had  nothing  to  do 
with  the  question  how  the  pre- 
mises would  be  disposed  of  in 
consequence  of  the  trustees  of  the 
will  not  being  able  to  carry  the 
trusts  into  full  effect.  Onsloxv  v. 
Wallis.  Page  506 

2.  A  party  assuming  to  act  as  heir 
or  devisee  of  a  trustee,  and  com- 
mitting an  act  which,  if  done  by 
the  trustee,  would  have  been  a 
breach  of  trust,  cannot  relieve 
himself  of  liability  by  asserting 
that  he  was  not  acting  as  trustee. 
On  a  bill  filed,  by  an  incum- 


brancer of  the  interest  of  a  de- 
ceased tenant  for  life  in  a  fund, 
against  a  party  sought  to  be  made 
accountable  in  respect  of  a  breach 
of  trust  affecting  the  whole  fund, 
to  which  suit  the  cestuis  que  irud 
in  remainder  were  also  made  par- 
ties, a  decree  directing  the  resti- 
tution of  the  whole  fund  was  va- 
ried on  appeal,  by  limiting  the 
relief  to  the  restitution  of  so  much 
only  of  the  interest  of  the  fund 
as  had  accrued  in  the  lifetime  of 
the  tenant  for  life. 

A  trustee  having  sold  certain 
trust  property,  and  allowed  the 
proceeds  to  be  received  by  one  of 
the  cestuis  que  trust ;  enquiry  di- 
rected as  to  the  application  of  such 
proceeds,  in  order  to  ascertain  the 
specific  remedy  which  the  trustee 
might  have  against  such  cestui  que 
trust.    Rackham  v.  SiddalL 

Page  607 

See  Charity,  1,  2,3. 
Executor. 
Solicitor. 

TRUSTEES  RELIEF  ACT. 

A  sum  of  money  representing  a  share 
of  a  testator's  estate,  on  which, 
while  reversionary,  an  annuity  had 
been  charged,  was  paid  into  Court 
by  the  trustees  of  the  testator's 
will,  under  the  provisions  of  the 
Trustees  Relief  Act.  A  petition 
was  presented  by  a  part}'  claim- 
ing the  fund,  and  was  served  on 
another  party,  who  disputed  his 
title,   and   claimed   tlie  fund   for 

himself. 
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himself.  It  having  been  agreed 
between  these  parties  that  the 
case  should  be  treated  as  if  a  pe- 
tition had  been  presented  by  each, 
the  Vice-chancellor  of  England 
ordered  payment  of  the  fund  to 
the  actual  Petitioner,  The  Lord 
Chancellor,  however,  reversing 
this  decision,  made  an  order  to 
bring  the  fund  back  into  Court 
accompanied  by  a  declaration  ne- 
gativing the  title  of  the  Petitioner 
to  whom  it  had  been  paid. 

Observations  by  the  Lord  Chan- 
cellor on  the  object  and  operation 
of  the  Trustees  Relief  Act  (10  & 
1 1  Vict.  c.  96.) 

The  Trustees  Relief  Act  pro- 
vides no  special  means  for  making 
the  costs,  which  trustees  may  de- 
duct before  paying  money  ioto 
Court  under  its  provisions,  the 
subject  of  enquiry.  In  re  Bloye*s 
Trust.  Page  488 


USURY. 
See  Pawnbroker. 


VENDOR  AND  PURCHASER. 

1.  Purchaser  not  entitled  to  com- 
pensation, where  the  misdescrip- 
tion consisted  in  stating,  that  the 
premises  sold  were  in  the  joint  oc- 
cupation of  A.  and  B.  as  lessees, 
the  fact  being  that  the  premises 
had  been  demised  to  C,  and  by 
C.  assigned  to  A.j  who  was,  to- 
gether with  B.y  in  the  occupation 


of  them  at  the  time  of  sale.  The 
purchaser  could  not,  in  this  case, 
be  compelled  to  accept  an  in- 
demnity.    Ridgway  v.  Gray. 

Page  109 

2.  In  conditions  of  sale  a  time  was 
fixed  for  the  deliver}'  of  the  ab- 
stract, and  also  for  the  payment 
of  the  purchase-money,  or  for  in- 
terest to  run,  if  the  money  were 
not  paid  at  that  time  *^  from 
whatever  cause  the  delay  might 
have  arisen."  The  vendor  did  not 
deliver  the  abstract  at  the  time 

.  stipulated.  Held,  that  the  pur- 
chaser was  only  liable  to  pay  in- 
terest from  the  time  a  good  title 
was  shewn. 

In  this  case  the  purchaser,  find- 
ing that  the  vendor  had  failed  to 
deliver  an  abstract,  set  apart  his 
purchase-money,  and  gave  notice 
to  the  vendor.  Held,  that  the  pur- 
chaser did  this  in  his  own  wrong, 
the  conduct  of  the  vendor  having 
rendered  it  unnecessary  for  him 
to  pay  the  purchase-money  until  a 
good  title  was  shewn. 

It  is  the  rule  of  the  Court,  on 
a  special  case  being  made  out,  to 
receive  from  the  purchaser  his 
purchase-money,  without  compel- 
ling him  to  accept  the  title. 

The  purchase-money  of  an  es- 
tate sold  under  decree*  in  a  suit, 
paid  into  Court  to  the  credit  of 
the  cause,  becomes  the  fund  of 
all  parties  to  the  suit:  Held, 
therefore  that  they  were  properly 
served  with  a  petition  respecting 
such  purchase-money.  De  Visme 
V.  De  VUme.  Page  336 

3.  The 
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3.  Tlie  solicitor  who  conducts  the  i 
sale  of  property  cannot  become  ( 
the  purchaser  without  full  ex-  ' 
planation  to  the  vendor,  and  in-  i 
forming  him  that  he  (the  solicitor)  ' 
is  to  become  the  purchaser.  j 

Apart y  selling  property  charged  j 
with  an  annuity  under  a  power  of 
sale  is  a  trustee  for  that  sale,  and 
cannot  become  the  purchaser ;  so  | 
neither  can  the  attorney  or  agent 
of  the  party  so  selling.  In  re 
Bloijei  Trust.  P^^gc  488 


VOLUNTARY  SETTLEMENT. 
See  Equity,  2. 


WILL. 

1.    The    Sith  section  of  the    Act  I 
7  Will.  4.  &:  1  Vict.  c.  26.  having  j 
laid  down  the  rule  that  a  will  shall  I 
be  construed  to  speak  and  take  < 
effect  from  the  death  of  the  tes-  ; 
tator  "  unless   a   contrary  intcn-  j 
tion   shall  appear   by  the   will  :"  = 
Held,  that  it  is  not  necessary  that  : 
such  contrary  intention  should  he  j 
expressed  in  so  many  words,  or 
in  some  way  quite  i'ree  from  doubt, 
but  that  it  is  to  be  gathered  by  j 
adopting,  in  reference  to  the  ex- 
pressions  used    by   the   testator, 
the  ordinary  rules  of  construction 
applicable  to  wills. 

Thus,  in  a  will  of  real  and  per- 
sonal estate  bearing  a  date,  the 
testator  gave  "  ail  the  estates  of 
which  I  am  noxw  seised  or  pos- 
sessed i"  and  U)>ed  tlie  word  7wv: 


in  other  parts  of  the  will,  clearly 
alluding  to  the  period  at  which  he 
was  making  his  will :  Held,  that 
the  testator  had  thereby  indicated 
a  contrary  intention,  so  a«  to  uke 
the  .case  out  of  tijc  general  rule, 
and  that  real  estate  acquired 
after  the  date  of  the  will  was  not 
affected  by  it. 

The  effect  of  the  Act  7  IVilL  *. 
&  1  Vict.  c.  26.  is   to  extend  to 
real  estate  the  same  rule  of  con- 
struction as   to    the    time    from 
which  the  will  is  to  be  construed 
as   speaking,    which    before    the 
act   was    applicable    to    personal 
estate.    Cole  v.  Scott.      Page  5\^ 
:  2.  By  the  will  of  W.  S.y  real  estate 
was  devised  unto  and  to  the  u«c 
'      of  IV.  r.,  his  heirs  and   assigns 
I      for  ever,  upon  trust  to  pay  M.  S. 
an  annuity  during  her  life,  and  to 
apply  the  surplus  during  the  life 
of  i\/.  iS.  to  the  testator's  daughter 
C.  N. ;  and   after    the    death   of 
M.  S,y  the  testator  directed  that 
the  premises  should   be  and  re- 
main  unto    IV.  T.,  his  heirs  and 
assigns,   to    the   use  of  the  said 
C.  N.  and  her  assigns  for  her  life, 
with  remainder  to  W.  T'.,  to  sup- 
port contingent  remainders;  and 
after   the   decease   of  C.  X.   ro 
the  use  of  B.  N.  and  his  assigns 
during   his  life,   with    remainder 
to    JV.  T.  to  support  contingent 
remainders:    and    after    the   de- 
cease of  B.  iV.,  in  case  he  should 
survive  C.  A'.,  to  the  use  of  all 
and  every  the  child  and  children 
of  C.  N.y  with   cross  remainders 
between  them,  with  the  ultimate 

remainder 
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remainder  to  the  testator's  cousin 
M.  S.  in  fee.    The  will  contained 
a  power  to  W.  T.,  his  heirs  and 
assigns,  to  sell  the  trust  premises 
at  the  request  of  B.  N,  and  C.  iV.,  I 
or  the  survivor  of  them,  and  di-  i 
rected  the  proceeds  of  such  sale  * 
to  be  laid  out  in  the  purchase  of 
other  estates  to  be  settled  to  the 
same    uses  as    the   estates   sold. 
Held,  taking  into    consideration 
the  various  duties  prescribed  by 
the  will  to  be  performed  by  f^.  T., 
that  the  intention  was  manifest, 
and  that  the  words  were   large 
enough,  to  give  to  JV.  T,  a  legal 
estate  in  fee.   Rachham  v.  SiddalL 

Page  607 
See  Charity,  4-. 
Legacy. 

WINDING-UP  ACT,  1848. 

L  Mining  Companies  formed  be- 
fore the  passing  of  the  Act  11  & 
12  Vict.  c.  45.,  are  not  within  its 
provisions,  the  intention  of  the 
second  section  being  only  to 
bring  the  associations  therein  men-  i 
tioned  within  the  description  and  i 
operation  of  the  first  section. 

The  provisions  of  this  Act  are 
not  to  be  used  for  the  purpose  of  | 
settling  controverted   points   be-  '< 

tween  individual  shareholders  and  ' 

I 

the  Company.  Thus,  where  a ' 
Company  had  instigated  one  of  its  ! 
creditors  to  recover  from  a  de- 
faulting shareholder  a  debt  for 
which  the  Company  was  liable,  | 
the  Court  held  that  the  share- . 
holder  could  not  proceed  to  ob- . 


tain  a  conditional  order  for  disso- 
lution under  the  12th  section  of 
the  Act,  and  that  the  circum- 
stances of  the  case  in  question, 
though  falling  within  the  scope  of 
the  fiflh  section,  afforded  no  test 
of  insolvency.  In  re  The  Wheal 
LoveU  Mining  Company,  Ex  parte 
IVyld.  Page  1 

2.  A  former  member  of  a  Joint  Stock 
Company,  having  transferred  his 
shares  within  three  years  of  the 
date  of  the  order  for  its  dissolu- 
tion under  the  Joint  Stock  Com- 
panies Winding-up  Act,  1848 : 
Held  to  be  rightly  included  in 
the  list  of  contributories  settled 
by  the  Master  under  the  77th  sec- 
tion. In  re  The  North  of  England 
Joint  Stock  Banking  Company^ 
Ex  parte  Hawthorn,  Page  49 

3.  Certain  members  of  a  joint  stock 
insurance  company,  in  pursuance 
of  a  resolution  duly  passed,  retired 
from  the  concern  on  payment  of  a 
sura  less  than  that  for  which  they 
might  have  been  eventually  liable : 
Held,  not  to  amount  to  a  dissolu- 
tion of  the  Company,  within  the 
7th  clause  of  the  5th  section  of 
the  Winding-up  Act* 

The  8th  clause  of  the  5th  sec- 
tion must  be  interpreted  as  sup- 
plying tests  ejusdem  generis  as 
those  in  the  former  clauses,  and 
therefore,  in  considering  whether 
or  not  the  condition  of  a  Company 
is  such  as  to  bring  it  within  the 
scope  of  the  Winding-up  Act,  the 
Court  will  not  look  into  the  af- 
fairs of  the  Company,  to  ascertain, 
in  the   absence   of  any  proof  of 

insolvency. 
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insolvency,  its  possible  incom- 
petency to  meet  contingent  lia- 
bilities. In  re  The  Agriculturist 
Cattle  Insurance  Company^  Ex 
parte  Spackman,  Page  170 

4v  A  Railway  Company  provision- 
ally registered  in  184'5»  and  which 
had  become  abortive,  Held  to  be 
within  the  provisions  of  the  Joint 
Stock  Companies  Winding-up 
Act,  1848.  In  re  The  London  and 
Manchester  Direct  Independent 
Railway  Company  (Remingtons 
Line)t  Ex  parte  Barber.  Page  176 

5.  In  making  out  the  list  of  contri- 
butories  under  the  provisions  of 
"  The  Joint  Stock  Companies 
Winding-up  Act,  1848,"  the  Mas- 
ter is  bound  to  include  all  those 
who  may  be  liable  under  any  cir- 
cumstances, although,  as  between 
individual  shareholders  there  may 
be  an  equity  protecting  one  of 
them  from  liability  to  the  other. 

The  deed  of  settlement  of  a 
Joint  stock  Company  provided 
the  mode  by  which  a  shareholder 
parting  with  his  shares  was  to  be 
relieved  from  subsequent  respon- 
sibility. The  directors  of  a  Com- 
pany, acting  on  a  resolution  passed 
at  an  extraordinary  general  meet- 
ing of  the  Company,  purchased 
the  shares  of  A»  JB.  on  certain 
termsy  this  transaction  not  falling 
within  the  provisions  of  the  deed  of 
settlement :  Held,  that,  under  the 
circumstances,  nothing  had  been 
done  to  bind  the  Company  as  a 
body,  and  that  the  Master,  acting 
under  an  order  for  winding  up  the 
Company,  was  bound  to  include 


A,  B.  in  the  list  of  contributories 
without  qualification.  In  re  The 
Vale  of  Neath  and  South  Wales 
Brewery  Joint  Stock  Company^ 
Ex  parte  Morgan,  Page  225 

6.  The  notice  of  motion  sought  to 
discharge  an  order  made  by  the 
Vice-chancellor,  affirming  a  de- 
cision of  the  Master  in  reference 
to  the  non-liability  of  a  party  as 
a  contributory  under  the  Joint 
Stock  Companies  Winding-up  Act, 
and  also  to  charge  the  same  party 
as  a  contributory,  either  in  his  own 
right,  or  as  executor.  The  Lord 
Chancellor,  on  being  satisfied  that 
the  motion,  in  its  present  form, 
had  not  been  before  the  Vice- 
Chancellor,  refused  to  hear  it,  and 
held  also  that  the  Master  could 
not  have  been  called  on  to  decide 
on  an  alternative  allegation  of 
liability.  In  re  The  St.  George's 
Steam  Packet  Company.  Plage  291 

7.  Under  the  provisions  of  the  Joint 
Stock  Companies  Winding-up 
Act,  the  Master  has  no  jurisdic- 
tion to  order  the  costs  of  impro- 
perly summoning  persons  as  liable 
to  contribute  to  be  paid  by  the 
official  manager.  In  re  The  Cam' 
bridge  and  Colchester  Railway 
Company y  Ex  parte  Marsh, 

Page  302 

8.  A  widow  possessing  shares  in  a 
Joint  Stock  Company  as  repre- 
senting her  deceased  husband,  in 
whose  name  the  shares  stood,  on 
occasion  of  her  second  marriage, 
assigned  the  shares  by  deed  to  a 
trustee  for  herself,  but  no  trans- 
fer of  the  shares  according  to  the 

provisions 
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provisions  of  the  deed  of  settle- 
ment of  the  Company,  was  actually 
made.  The  Lord  Chancellor,  re- 
versing the  decision  of  the  Master 
and  of  the  Vice-Chancellor  Knight 
Bructf  refused  to  hold  the  trustee 
liable  as  a  contributory,  there 
being  no  other  evidence  to  shew 
that  he  had  in  any  way  con- 
nected himself  with  the  Company, 
except  the  circumstance  that  he 
had  communicated  to  the  Com- 
pany the  fact  of  the  deed  of  as- 
signment, and  had  received  divi- 
dends and  signed  receipts  for  the 
same  on  behalf  of  the  widow. 

His  Lordship,  however,  ordered 
a  motion  for  striking  the  trustee's 
name  out  of  the  list  of  contribu- 
tories  to  stand  over,  giving  liberty 
to  the  official  manager  to  take 
such  proceedings  at  law  to  esta- 
blish the  liability  of  the  trustee  as 
he  might  be  advised.  In  re  The 
North  of  England  Joint  Stock 
Banking  Company  y  Ex  parte  Hall. 

Page  307 
9.  A  party  in  whose  favour  an  order 
has  been  made  by  one  of  the 
Vice-Chancellors,  under  the  pro- 
visions of  the  Joint  Stock  Com- 
panies Winding-up  Acts,  may  en- 


rol such  order,  so  as  to  prevent 
the  other  party  appealing  to  the 
Lord  Chancellor,  and  there  is 
nothing  in  either  of  the  Acts  (11  & 
12  Vict.  C.45.,  and  12  &  13  Vict, 
c.  108.),  which  affects  the  rule  of 
practice  of  the  Court  of  Chancery 
applicable  to  such  enrolment.  In 
re  The  Direct  London  and  Exeter 
Railway  Company.  P^ge  534 


WINDING-UP  AMENDMENT 

ACT. 

The  33rd  section  of  the  12  &  13  Vict. 
c.  108.  is  retrospective  in  its  opera- 
tion, and  precludes  the  rehearing 
of  any  motion  before  the  Lord 
Chancellor,  notice  of  which  mo- 
tion has  not  been  given  within 
three  weeks  after  the  order  com- 
plained of  shall  have  been  made. 
In  re  The  North  of  England  Joint 
Stock  Banking  Company^  Ex  parte 
Sanderson.  Page  306 

See  Winding-up  Act,  9. 

WORKS  OF  ART  (UNPUB- 
LISHED.) 

See  Equity,  1. 
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